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PREFACE. 

The  subject  of  Frauds  on  Creditors,  embracing  Fraudu- 
lent Transfers  and  Settlements  and  Fraudulent  Preferences, 
is  one  which,  though  of  great  importance  to  the  mercantile 
community  and  calling  for  frequent  consideration  by  the 
practitioner,  has  not  hitherto  been  the  subject  of  any  ex- 
tended Canadian  treatise.  It  was  with  the  view  of  supply- 
ing in  some  measure  the  deficiency  that  this  work  was 
undertaken,  and  it  is  hoped  that  it  may  be  found  useful 
by  those  called  upon  to  consider  this  somewhat  difficult 
branch  of  the  law. 

The  effect  of  the  enactments  of  the  different  Provinces 
is  considered,  and  the  decisions  in  all  Provinces,  other  than 
Quebec,  as  well  as  English  cases,  are  cited.  Numerous 
American  cases  are  also  referred  to  for  the  purpose  of 
throwing  light  on  matters  not  satisfactorily  settled  by  the 
Canadian  and  English  authorities. 

Historical  matter  and  discussions  of  theories  have  as 
far  as  possible  been  avoided,  and  it  has  also  been  thought 
preferable  to  adhere  closely  to  the  exact  language  of  the 
Judges  in  cases  cited,  even  though  such  a  course  be  not 
conducive  to  continuity  of  expression. 

In  addition  to  the  treatise  on  the  law  of  Frauds  on 
Creditors,  it  has  been  thought  advisable  to  append  a  brief 
treatment  of  the  subjects  of  Assignments  for  the  Benefit  of 
Creditors  and  Composition  Deeds. 

W.  R.  P.  P. 
Toronto,  May,  1903. 
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PART  I. 
TEANSFERS  IN  FRAUD  OF  CREDITORS. 


CHAPTER  I. 

Introductory. 

Statute  of  Elizabeth. — ^By  the  Statute  of  13  Elizabeth,  » 
chapter  5,  it  is  in  substance  provided  that  every  transfer  of 
property  real  and  personal  and  every  bond  suit  judg- 
ment and  execution  had  or  made  with  malice  fraud  covin 
collusion  or  guile,  with  intent  to  delay  hinder  or  defraud 
creditors  and  others  of  their  just  and  lawful  actions  debts 
accounts  damages  and  forfeitures,  shall  be  taken  as  against 
the  persons  disturbed  hindered  delayed  or  defrauded  to  be 
utterly  void.  This  Statute  is  generally  in  force  throughout 
the  Provinces  where  English  law  has  been  adopted  (a). 

Provincial  Acts. — Most  of  the  Provinces  have  also  passed 
supplementary  enactments  similar  in  form  and  substance 
to  the  Statute  of  Elizabeth,  and  providing  that  every  trans- 
fer of  property,  real  or  personal,  by  an  insolvent  person 
with  intent  to  defeat,  hinder,  delay  or  prejudice  creditors, 
shall  as  against  the  creditors  injured,  delayed  or  preju- 
diced, be  utterly  void.  The  principal  operation  of  the  Pro- 
vincial legislative  enactments,  however,  is  in  regard  to  pre- 
ferences, which  are  rendered  void  by  them. 

(a)  R.S.O.  (1897),  chap.  334,  re-enacts  sees,  1,  2  and  5  of  the 
Statute  of  Elizabeth;  R.S.B.C.  (1897),  chap.  86,  re-enacts  sees.  1,  2 
and  5.  R.S.O.  1897,  chap.  115,  and  R.S.M.  (1891),  chap.  61,  are 
declaratory  Acts,  declaring  the  proper  construction  of  13  Eliz., 
chap.  5. 

1 — ^PABKEB. 
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Scope  of  Different  Acts. — In  regard  to  transfers  made 
with  intent  to  defraud  creditors  it  may  be  said  that  the 
Statute  of  Elizabeth  is  broader  in  its  operation  than  the 
Provincial  legislation.  The  former  applies  to  transfers 
made  by  any  person  with  the  prohibited  intent  while  the 
latter  applies  only  to  transfers  made  by  insolvents. 
Further  only  ' '  creditors ' '  in  the  strict  sense  can  invoke  the 
provisions  of  the  local  "acts  while  the  Statute  of  Elizabeth 
operates  in  favor  of  "creditors  and  others,"  who  are  dis- 
turbed, hindered  delayed  or  defrauded  in  respect  of  their 
just  and  lawful  actions,  debts,  accounts,  damages  and  for- 
feitures. 

Statute  of  Elizabeth  Declaratory. — Before  the  Statute  of 
Elizabeth  and  similar  statutes  were  enacted,  the  rules  of 
common  law  were  regarded  as  voiding  all  fraudulent  trans- 
fers. In  the  opinion  of  eminent  authorities  the  Statutes  of 
Elizabeth  were  simply  declaratory  of  the  common  law  (aa). 

It  is  important  to  bear  this  in  mind  having  regard  to 
the  liberal  construction  which  has  always  been  placed 
upon  the  Statutes  of  Elizabeth  by  the  Courts. 

Earlier  Legislation. — The  first  statute  dealing  with  this 
subject  appears  to  be  50  Edward  III.,  chapter  6.  This 
statute  enacts  that  if  it  be  found  that  any  person  shall 
make  a  gift  fraudulently  or  by  collusion,  his  creditors  shall 
have  execution  of  the  tenements  and  chattels  transferred 
as  if  no  such  gift  had  been  made. 

The  next  enactment  was  that  of  2  Richard  II.,  Statute 
2,  chapter  3.  This  was  followed  a  century  later  by  a 
statute  of  3  Henry  VII.,  chapter  4,  which  provided  that 
all  deeds  of  gift  of  goods  and  chattels  made  or  to  be  made 
on  trust  to  the  use  of  the  person  or  persons  that  made  the 
same  shall  be  void  and  of  non-effect.  The  Statute  of  13 
Elizabeth,  chapter  5,  was  a  great  advance  on  its  predeces- 

{aa)  Twyne's  case,  3  Rep.  82b;  Cadogan  v.  Kennett  (1776),  2 
Cowper,  432;    8ands  v.  Codwise,  4  Johnson,  N.Y.,  596. 
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sors  and  has  been  universally  regarded  as  a  momiment  of 
genius. 

Construction  of  Statutes  of  Elizabeth. — So  eminent  an 
authority  as  Lord  Mansfield  has  said  that  the  statute  can- 
not receive  too  liberal  an  exposition  or  be  too  much  ex- 
tended in  the  suppression  of  fraud(&). 

It  might  be  thought  that  as  the  statutes  were  penal  they 
would  be  strictly  construed,  but  it  is  a  settled  rule  that  they 
shall  receive  the  most  liberal  construction,  and  in  fact  all 
statutes  in  suppression  of  fraud  should  be  equitably 
expounded  even  though  they  are  highly  penal (c). 

In  construing  the  statute  regard  must  also  be  had  to 
(1)  the  protection  to  be  afforded  to  creditors  and,  (2)  the 
rights  of  innocent  persons (<Z). 

Transfers  for  Value. — Those  who  seek  to  impeach  a  deed 
executed  for  valuable  consideration  have  to  prove  an  actual 
and  express  intent  to  defraud  or  delay  creditors  in  both 
parties  to  the  deed(e),  and  it  is  not  sufficient  to  show  that 
the  result  of  such  a  deed  has  been  to  delay  or  exclude 
creditors  (/). 

Voluntary  Transfers. — In  the  case  of  a  voluntary  deed 
it  is  sufficient  to  show  that  the  effect  is  to  defraud,  delay 
or  prejudice  creditors.  The  concurrence  of  absence  of  con- 
sideration and  directly  prejudicial  effect  will  be  sufficient 
to  avoid  i.t{g). 

Policy  of  Law. — It  should  also  be  borne  in  mind  in  con- 
struing the  enactments  that  the  policy  of  the  law  was  and 

(6)  Cadogan  v.  Kennett  (1776),  2  Cowper,  432.  And  see 
Tuck&r  V.  Young  (1877),  Man.  R.  Temp.  Woods  186. 

(c)  Wimbush  v.  Tailbois,  Plowden  50;  Gooch's  case,  5  Rep.  50; 
Cadogan  v.  Kennett,  supra. 

(d)  See  Dewey  v.  Baynton   (1805),  6  East    257;  Re   Johnson 

(e)  Re  Johnson  (1881),  20  Chy.  D.  303. 
(1881),  20  Chy.  389. 

(f)  Freeman  v.  Pope  (1870),  L.R.  5  Chy.,  p.  538;  Middleton  v. 
Pollock  (1876),  2  Chy.  D.  104. 

(g)  Re  Lane-Fox,  [1900]  2  Q.B.  508;  Taylor  v.  Coenen  (1875), 
I  Ch.  D.  p.  040. 
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is  to  favor  the  equal  distribution  of  the  debtor's  estate 
among  his  creditors,  excepting  in  some  special  case  which 
can  be  plainly  proved  to  be  not  against  that  policy  (/i). 

Provincial  Acts. — The  part  of  the  Provincial  Acts,  which 
deals  with  fraudulent  conveyances,  when  analyzed  and 
compared  wiU  be  found  not  only  to  be  based  upon  the 
same  principle  but  also  substantially  to  mean  the  same 
thing  as  the  Statute  of  Elizabeth,  13  Elizabeth,  chap.  5. 
Indeed,  almost  the  very  terms  are  identical,  and  there  is 
little  difference  in  substance.  In  fact  the  clause  in  the 
Provincial  Acts  is  substantially  the  same  as  sections  1  and 

5  of  the  Statute  of  13  Elizabeth.  The  main  difference  be- 
tween the  Acts  being  swept  away,  the  Courts  are  remitted 
to  the  decisions  under  the  Statute  of  Elizabeth  for  the 
interpretation  and  construction  of  the  Provincial  Acts. 
This  would  seem  to  throw  the  whole  question  back  on  the 
common  law,  and  it  was  laid  down  as  a  general  rule  that  all 
deceitful  practices  in  defrauding  or  endeavoring  to  defraud 
another  of  his  known  right  by  means  of  some  artful  device 
contrary  to  the  plain  rules  of  common  honesty  were  con- 
trary to  and  prohibited  by  the  common  law('i). 

Essential  Elements  of  Fraud. — To  constitute  a  disposi- 
tion of  property  fraudulent  within  the  terms  of  the  statute 
there  must  be  a  debtor  with  intent  to  defraud  in  his  mind, 
a  conveyance  or  transfer  of  some  property  which  might 
have  been  made  available  by  creditors  in  payment  of  their 
debts  and  out  of  which  the  creditors  could  have  realized 
at  least  a  portion  of  their  claim  and  there  must  also  be,  of 
course,  creditors  to  be  defrauded. 

(ft)   Ivey  V.  Knox  (1885),  8  O.K.  635. 

(i)  Tucker  v.  Young  (1877),  Man.  R.  Temp.  Woods  200.  See 
also  on  this  point  Ootumlls  v.  Mulholland  (1864),  15  C.P.  62;    3  E. 

6  A.  195;  Metcalf  v.  Keefer  (1860),  8  Gr.  392. 
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The  law  does  not  regard  fraudulent  practices  that  do 
no  injury  and  no  matter  how  fraudulent  the  intent  of 
transferor  may  have  been  unless  the  subject  matter  of  the 
transfer  were  something  which  would  be  available  to 
creditors  they  cannot  be  said  to  be  injured  by  the  transfer 
nor  could  they  be  benefited  if  the  transfer  were  made  void. 

This  would  apply  to  all  things  of  no  substantial  value 
and  also  to  property  encumbered  beyond  its  full  value. 
It  would  further  apply  to  property  exempt  by  statute 
from  execution  such  as  necessary  household  furniture, 
homesteads,  etc.{j) 

Property  of  which  the  debtor  is  merely  the  legal  and 
not  the  beneficial  owner  would  not  be  subject  to  the  pro- 
visions of  the  statute.  At  common  law  the  earnings  of 
the  wife  during  coverture  belong  to  the  husband  and  if 
they  were  invested  could  be  made  available  to  the  credi- 
tors of  the  husband.  Similarly  with  the  earnings  of  his 
infant  children.  The  rule  in  regard  to  married  women 
has,  however,  been  changed  by  the  Married  Women's  Pro- 
perty Acts  in  most  Provinces. 

A  Question  of  Fact. — The  question  whether  a  conveyance 
is  entered  into  with  intent  to  delay,  hinder  or  defraud 
creditors  is  a  question  of  fact.  It  can  become  a  question 
of  law  only  when  to  certain  ascertained  facts  the  law 
attaches  a  significance  which  governs  the  conclusion  (fe). 
It  was  held  in  some  early  cases  of  which  the  leading  one 
is  Edwards  v,  Harbenil),  that  under  certain  circumstances 
this  was  a  question  of  law  for  the  Courts.  But  apart  from 
this  very  exceptional  case,  the  great  weight  of  authority  is  in 
accord  in  treating  the  question  as  one  of  fact  for  the 

(;)   See  Title  "Property"  infra. 

(fc)  Allan  V.  MoTavish  (1883),  8  A.R.  440. 

(1)    (1788),  2  T.R.  587. 
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jury(m).  The  Court  has  to  decide  in  each  particular  case 
whether  under  all  the  circumstances  it  can  come  to  the 
conclusion  that  the  intention  of  the  settlor  in  making  a 
settlement  was  to  delay,  hinder,  or  defraud  his  creditors. 
It  is  impossible  to  penetrate  into  a  man's  mind  and  ascer- 
tain what  his  intentions  are  or  were.  The  facts  only  can 
be  looked  at  in  order  to  ascertain  what  inference  can  be 
fairly  drawn  as  to  the  intention  of  the  settlor (n). 

No  certain  rules  can  be  laid  down  as  to  what  is  an 
honest  transaction  or  the  opposite,  every  case  must  stand 
on  its  own  footing(o). 

Where  the  facts  which  must  govern  the  Court  in  com- 
ing to  a  conclusion  are  different  in  each  case,  while  an 
isolated  fact  may  not  be  sufficient  to  induce  the  Court  to 
set  aside  the  transaction  as  fraudulent,  a  combination  of 
facts  may  irresistibly  lead  to  that  conclusion (p). 

Hinder,  Delay  and  Defraud. — To  hinder  and  delay 
creditors  is  to  do  something  which  is  an  attempt  to  defraud 
and  yet  coming  short  of  an  actual  defrauding  of  creditors. 
Examples  of  this  are  not  as  common  as  of  the  ordinary  de- 
frauding. 

An  example  is  a  conveyance  made  by  an  insolvent  deb- 
tor to  a  trustee  for  his  own  benefit  for  life  and  after  his 
death  for  the  payment  of  his  debts (g).  A  more  common 
example  is  a  sale  by  an  insolvpnt  to  a  third  party  on  long 
credit  with  the  prohibited  intent (r). 

The  scope  of  the  statute  includes  three  matters,  first, 
a  debtor  might  dispose  of  his  proprety  in  such  a  way  as 

(m)  See  Thompson  v.  Webster  (1B59),  5  Jurist  N.S.  668;  7 
Jurist  N.S.  531. 

(n)   Kent  v.  Riley  (1872),  L.R.  14  Equity  190. 

(o)   Doe  dem  Jones  v.  Nevers  (1879),  18  N.B.  627. 

(p)   De  Long  v.  Gillis  (1898),  31  N.S.  61. 

iq)    Young  v.  Heeremans  (187G),  66  N.Y.  374. 

(r)   See  Blum  v.  McBride  (1887),  5  S.  W.  Rep.  641. 
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to  place  obstacles  in  the  way  of  legal  process ;  in  the  second 
place,  he  might  attempt  to  delay  payment  to  a  later  date 
or,  in  the  third  place,  to  defraud  his  creditors  absolutely 
by  preventing  the  enforcement  of  the  just  claim (s). 

A  man  may  by  transfer,  defeat,  delay  or  defraud  his 
creditors  though  at  the  time,  he  had  on  paper  more  pro- 
perty than  sufficient  to  cover  all  liabilities.  The  property 
retained  may  be  inaccessible  or  slow  of  realization,  and  it 
is  obvious  that  creditors  are  thus  delayed  (if). 

So  an  alienation  of  all  a  debtor's  property  but  certain 
future  rents  which  were  sufficient  to  pay  creditors  but  post- 
poned their  realizing  their  claims  is  bad  as  ''delaying" 
creditors  (w). 

But  a  settlement  by  a  person  having  ample  means  can 
not  be  voided  because  some  years  afterwards  the  effect 
proves  to  be  to  defeat  or  delay  creditors  (v). 

It  has  never  been  decided  that  in  order  to  give  the 
creditor  status  to  attack  a  transfer  that  he  personally 
should  have  been  hindered,  delayed  or  defrauded  or  that 
the  intention  should  have  been  to  hinder,  delay  or  defraud 
him  personally;  it  is  sufficient  if  it  was  made  with  the 
intent  of  defrauding  one  creditor  and  if  so  it  is  then  void 
as  to  all(w). 

Surety. — A  surety  is  not  justified  in  placing  his  pro- 
perty out  of  the  reach  of  liability  any  more  than  if  he 
were  the  principal  debtor (x). 

Subsequent  Creditors. — The  provisions  of  the  statute 
are  held  to  extend  to  subsequent  creditors,  but  not  unless 

(a)  Sutton  V.  Hanford,  11  Mich.  513;  Means  v.  Dowd,  128  U.S. 
273. 

{t)   Thompson  v.  Webster  (1859),  7  Jur.  N.S.  532. 
(u)   Murtha  v.  McKenna  (1867),  14  Gr.  59. 
(v)   Re  Lane-Fox,  [1900]  2  Q.B.  508. 

{w)  Jenkyn  v.  Yaughan  (1856),  3  Drew  419;  Oraham  v.  FuT' 
her  (1854),  14  C.B.  410. 

(x)   Goodrioke  v.  Taylor  (1864),  2  DeG.  J.  &  S.  135. 
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the  transfer  was  made  with  express  intent  to  delay,  hinder 
or  defraud  them,  that  is,  persons  who  might  become  credi- 
tors, or  unless  after  the  settlement  the  settlor  had  no  means 
sufficient  for  payment  of  his  existing  debts  and  there  still 
remain  debts  unsatisfied  which  were  due  at  the  date  of 
the  transfer  (t/). 

It  should  also  be  noted  that  if  a  settlement  is  set  aside 
as  fraudulent  against  creditors  whose  debts  existed  at  the 
time  of  its  execution,  subsequent  creditors  are  entitled  to 
participate  (s). 

Valid  Inter  Partes. — Another  important  principle  is 
that  the  statute  operates  only  in  favor  of  creditors  and 
other  third  parties  prejudiced  and  as  between  the  parties 
themselves  and  all  persons  claiming  under  them  fraudulent 
conveyances  are  binding  (a). 

(y)  Holmes  v.  Penney  (1856),  3  K.  &  J.  90;  Freeman  v.  Pope 
(1870),  L.R.  5  Ch.  544  j  Jenkyn  v.  Vaughan  (1856),  3  Drew  419. 

iz)  Barling  v.  Bishopp  (1860),  29  Beav.    417. 

(o)   Olliver  v.  King  (1856),  8  D.  M.  &  G.  110. 
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CHAPTER  II. 

Who  are  Creditors. 

1.  Under  13  Elizabeth. 

The  Statute  of  13  Elizabeth,  chapter  5,  as  has  already 
been  stated,  affords  a  remedy  to  "creditors  and  others" 
while  the  supplementary  Provincial  legislation  is  limited 
to  "creditors"  alone.  In  considering  the  effect  of  the 
words  "creditors  and  others,"  it  is  well  to  note  that  the 
section  speaks  of  them  being  defrauded  of  their  just  and 
lawful  actions,  debts,  accounts,  damages  and  forfeitures. 

Who  are  Creditors? — Mr,  May  is  of  opinion  that  the 
words  "creditors  and  others"  are  wide  enough  to  include 
any  person  who  has  a  legal  demand  against  the  settlor  so 
that  he  may  ultimately  rank  as  a  creditor,  although  at  the 
date  of  the  settlement  he  may  have  no  immediate  legal 
right  to  enforce  his  demand.  The  character  of  the  claim 
so  long  as  it  is  a  legal  one  is,  in  his  opinion  immaterial(&). 
But  though  the  right  of  action  for  damages,  etc.,  arose 
before  the  transfer,  yet  if  judgment  is  not  recovered  until 
after  the  transfer  the  judgment  creditor  is  regarded  as  a 
subsequent  creditor (c). 

Various  Examples. — The  following  classes  of  claimants 
have  been  held  to  be  "creditors"  under  the  Statute  of 
Elizabeth; — a  person  with  a  right  of  action  in  tort(d) 

(6)  May,  2nd  ed.,  163. 

(o)   See  Title  "Subsequent    Creditors";    Barling    v.    Bishopp 
(1860),  29  Beav.  417;  Evam  v.  Lewis  (1876),  30  Ohio  St.  11. 

(d)   Ashley  v.  Brown  (1890),  17  A.R.  600. 


10 


CREDITORS. 


such  as  seduction (e) ;  or  for  slander (/) ;  or  assault  and 
battery  (p) ;  or  trespass (/i)  ;  or  criminal  conversation (t). 
But  claimants  of  this  kind  do  not  become  creditors  until 
they  crystalize  their  claim  into  a  judgment.  Till  then 
there  is  merely  a  liability  which  may  or  may  not  result  in 
a  debt(i).  The  wrongdoer  is  in  no  sense  a  debtor  by 
reason  of  the  tort  until  judgment  is  given  against  him. 
Accordingly  such  a  claimant  cannot  proceed  to  attack  a 
transaction  contrived  to  hinder  or  delay  him  until  he  has 
obtained  judgment  ( A; ).  And  the  nature  and  merits  of 
the  claim  must  be  regarded  in  arriving  at  the  intent ( i)- 

A  prosecuting  woman  under  a  bastardy  aet(m).  The 
beneficiaries  or  creditors  of  an  estate  are  "creditors"  of 
the  administrator  and  may  attack  a  voluntary  conveyance 
of  the  assets (w).  So  also  a  cestui  qui  trust (o).  This  has 
been  questioned  in  later  cases,  but  in  the  case  of  Sharp  v. 
Jachson{p)  Lord  Halsbury  took  occasion  to  say  that 
although  there  are  other  and  peculiar  elements  in  the  rela- 
tion between  a  cestui  qui  trust  and  trustee,  undoubtedly 
the  relation  of  debtor  and  creditor  can  and  does  exist (5). 

A  transfer  before  marriage  to  defeat  a  wife's  incohate 
right  to  dower  has  also  been  set  aside (r). 


(e)    Cameron  v.  Cusack   (1890),  17  A.R.  489;    Ashley  v.  Brown. 

if)  Gurofski  v.  Harris  (1896),  27  O.K.  201;  Shean  v.  Shay 
(1873),  42  Ind.  375. 

(g)    Martin  v.  Walker,  12  Hun.   (N.Y.)   46. 

(h)   Barling  v.  Bishopp  (1860),  29  Beav.  417. 

(t)   Ashley  v.  Brovm   (1890),  17  A.R.  500. 

(;■)  Cameron  v.  Cusack  (supra);  Ex  p.  Mercer  (1886),  17  Q.B. 
D.  p.  294. 

{k)    Cameron  v.  Cusack. 

(I)    Cameron  v.  Cusack. 

(to)   Leonard  v.  Bolton   (1891),  153  Mass.  428. 

(n)  Gooch's  case,  3  Coke  60a;  Richardson  v.  Horton  (1843),  7 
Beav.  112;  Anderson  v.  Anderson  (1861),  27  Ala.  662. 

(o)   McLemore  v.  Nuckolls   (1861),  37  Ala.  662. 

ip)    [1899]  A.C.  419. 

(q)   See  Infra. 

(r)   Smith  v.  Smith  (1847),  6  N.J.  Eq.  515. 
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A  claimant  for  alimony  is  within  the  statute (s).  So 
also  a  party  liable  on  a  contract  by  which  he  may  become 
liable  for  the  payment  of  money,  even  under  a  voluntary 
bond(^) ;  or  an  accommodation  note  (it') ;  also  on  a  guar- 
antee (i^).  The  lessor  is  a  creditor  of  the  lessee  where  there 
is  a  continuous  liability  for  rent  under  a  lease  (t^), 
Lord  Selburne  says  in  Ue  Bidler{v)  that  the  matter  must 
be  looked  at  as  if  the  event  had  really  happened,  the  pos- 
sibility of  which  the  parties  must  have  had  in  contempla- 
tion when  the  liability  was  created  (a;). 

And  a  man  is  not  at  liberty  to  take  a  sanguine  view 
but  is  bound  to  take  a  reasonable  view  of  what  is  likely  to 
happen  (f). 

Other  contingent  liabilities  are  possible  claims  arising 
out  of  the  fluctuations  of  the  stock  market (2/) ;  a  possible 
claim  arising  out  of  unliquidated  partnership  accounts  (2) ; 
a  covenant  by  a  husband  to  pay  a  sum  of  money  to  his 
wife  if  she  survives  him  (a)  ;  a  liability  on  shares  not  fully 
paid  up  or  subject  to  a  double  liability  by  statute(?>). 

A  voluntary  assignee  of  a  debt  is  a  creditor  if 
the  assignment  is  sufficient  to  pass  the  legal  right  to  the 
debt(c).     But  not  as  against  a  transfer  for  value((^). 

A  person  upon  whom  a  robbery  has  been  committed  is 
even  before  a  conviction  entitled  to  be  considered  as   a 

(s)  Campbell  v.  Campbell,  29  Gr.  252;  Blenkinsopp  v.  Blenkin- 
sopp  (1849),  12  Beav.  568;    Bailey  v.  Bailey  (1873),  61  Me.  361. 

{t)   Lechmere  v.  Earl  of  Carlisle  (1738),  3  P.  Wins.  222. 

(«)   Williamson  v.  Codrington  (1750),  1  Ves.  Sr.  511. 

(«)  In  re  Ridler  (1882),  22  CD.  74. 

(to)  O'Brien  v.  Whigam  (1896),  9  App.  Div.  N.Y.  113;  Payne 
V.  Mortimer  (1859),  1  Gifif.  118. 

{a)   And  see  Rider  v.  Kidder  (1805),  10  Ves.  360. 

iy)   Crossley  v.  Ellvoorthy   (1871),  L.K.  12  Eq.  164. 

(»)  Denison  v.  Tattersall  (1868),  18  L.T.N.S.  303. 

(o)  Rider  v.  Kidder  (1805),  10  Ves.  360. 

(b)  Re  Provincial  Building  Society   (1891),  30  N.B.  628. 

(0)  May,  p.  168. 

(d)  Saunders  v.  ,  Holt  327. 
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creditor  of  the  party  committing  the  robbery,  although 
the  remedy  for  recovering  the  amount  may  be  suspended 
till  after  conviction.  And  a  subsequent  creditor  may  take 
advantage  of  the  existence  of  this  species  of  indebtedness 
to  attack  a  voluntary  transfer(e). 

A  Surety. — A  surety  is  not  a  creditor  until  he  has  paid 
the  debt.  The  liabili^  of  the  principal  debtor  to  the 
surety  is  not  a  debt  coming  within  the  definition  of  dehitum 
in  presenti  solvendum  in  futuro,  nor  a  debt  upon  a  contin- 
gency; it  is  not  a  debt  at  all,  although  it  is  quite  possible 
that  a  debt  may  arise  (/). 

The  only  remedy  that  a  surety  has  apart  from  payment 
of  the  debt  and  bringing  an  action  against  the  debtor  is  to 
bring  an  action  to  compel  the  creditor  upon  being  properly 
indemnified  to  take  such  proceedings  against  the  debtor  as 
might  be  necessary  to  protect  the  surety  (fif). 

In  most  of  the  Provinces  the  rule  laid  down  in  Hope  v. 
Grant  has  been  altered  by  a  statutory  amendment  provid- 
ing that  the  term  ''creditor"  shall  be  deemed  to  include 
any  surety,  and  the  endorser  of  any  promissory  note  or 
bill  of  exchange  who  would  by  payment  by  him  of  the  debt, 
promissory  note  or  bill  of  exchange  in  respect  of  which 
such  surety  was  entered  into  or  such  endorsement  given 
become  a  creditor  of  the  person  giving  the  preference, 
within  the  meaning  of  the  Act. 

If  the  transferee  is  an  endorser  or  surety  merely,  in 
the  absence  of  such  statutory  amendment  the  transaction 

(c)  Reid  V.  Kennedy  (1874),  21  Gr.  86.  And  see  generally 
Barrack  v.  McCulloch  (1856),  3  K.  &  J.  110;  Leukner  v.  Freeman, 
Freeman  Ch.  236;  Pickstock  v.  Lyster  (1815),  3  M.  &  S.  371. 

if)  Cockbum  v.  Sylvester  (1877),  1  A.R.  p.  476;  Federal  Bank 
V.  Harrison  (1884),  10  P.R.  273;  Hope  v.  Grant  (1890),  20  O.K.  623. 
See  also  Morphy  v.  Colwell  (1902),  3  O.L.R.  314;  Camphell  v.  Roche 
(1891),  18  A.R.  646;  Ex  p.  Stuhbins  (1881),  17  CD.  at  68;  Molsons 
Bank  v.  Halter  (1889),  16  A.R.  323;  Nelles  v.  Paul  (1879),  4  A.R.  1. 

ig)  Federal  Bank  v.  Harrison  (1884),  10  P.R.  271.  But  see  Re 
Blackpool  Motor  Car  Co.,  Limited,  [1901]  1  Ch.  77;  In  re  Paine, 
[1897]  1  Q.B.  122;  and  Re  Warren,  [1900]  2  Q.B.  138. 
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could  not,  of  course,  be  attacked  as  a  preference,  and  it 
would  be  necessary  to  reply  upon  the  Statute  of  Elizabeth 
and  prove  that  the  transaction  was  devised  and  contrived 
to  delay,  hinder  and  defraud  (/i). 

It  has  been  held  that  this  amendment  was  evidently 
not  intended  to  apply  to  the  case  of  a  security  given  con- 
temporaneously with  or  in  pursuance  of  an  agreement 
contemporaneous  with  the  endorsement.  What  is  aimed  at 
is  to  prevent  a  person  who  has  become  a  surety,  without 
taking  security  for  his  indemnity,  afterwards  when  his 
liability  as  such  has  become  fixed  and  he  is  potentially  a 
creditor,  procuring  security  from  his  principal (t). 

Where  the  endorsement  is  only  a  device  to  evade  the 
statute  by  enabling  security  to  be  indirectly  given  to  the 
creditor  it  can  not  stand.  And  where  security  is  taken 
in  this  roundabout  way  it  is  regarded  as  a  suspicious  cir- 
cumstance (i). 

But  while  a  surety  is  not  generally  regarded  as  a  credi- 
tor, he  is  regarded  as  a  debtor  to  the  principal  creditor,  and 
his  liability  to  the  latter  is  one  which  comes  within  the 
provisions  of  the  Statutes  of  Elizabeth(A:).  A  purchaser 
of  land  subject  to  a  mortgage  occupies  a  similar  relation 
to  the  vendor,  there  being  an  implied  contract  on  his  part 
to  pay  the  mortgage  moneys  as  they  fall  due(^). 

Mortgagees  and  Secured  Creditors. — There  seems  at  one 
time  to  have  been  uncertainty  and  confusion  as  to  whether 
mortgagees  were  to  be  looked  upon  as  creditors  under  this 
statute (m).     But  the  mere  fact  of  a  creditor  having  some- 

(h)   Hope  V.  Grant  (1890),  20  O.R.  at  p.  631. 

(t)   Kerry  v.  James  (1894),  21  A.R.  at  p.  341. 

(;■)   Powell  V.  Calder   (1885),    8  O.R.  505. 

(fc)  Holmes  v.  Bonnett  (1892),  24  N.S.  279;  Ooodricke  v. 
Taylor  (1864),  2  DeG.  J.  &  S.  135. 

(I)  Beatty  v.  Fitzsimmons  (1^93),  23  O.R.  245;  Oliver  v.  Mc- 
Laughlin  (1893),  24  O.R.  p.  50. 

(m)   Allan  v.  McTavish  (1883),  8  A.R.  p.  465. 
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thing  in  pawn  pledge  hypothec  or  mortgage  does  not  des- 
troy his  character  as  a  creditor  or  deprive  him  of  the  right 
which  the  statute  gives  a  creditor.  If,  however,  he  is  a 
secured  creditor  and  has  sufficient  of  the  assets  of  the 
debtor  in  his  hands  to  fully  cover  the  indebtedness,  then 
undoubtedly  the  statute  was  not  intended  for  him  but  for 
the  general  and  unsecured  creditors.  There  is  a  presump- 
tion that  the  security  ii^adequate,  but  if  it  be  shown  that 
the  mortgaged  property  is  not  sufficient  to  satisfy  the  debt 
the  mortgagee,  of  course,  will  be  a  creditor  for  the 
balance  (w). 

Seenrity  Adequate. — In  the  case  of  Clarice  v.  Hamil- 
ton Provident (o) ,  it  was  said  that  a  creditor  holding  ample 
security  is  not  a  creditor  who  requires  protection.  The 
creditor  who  is  thus  secured  has  been  provided  for  by  com- 
pact between  him  and  his  debtor,  and  it  would  not  seem 
unreasonable  that  as  against  the  secured  creditor,  the 
debtor  should  be  allowed  to  secure  another  creditor  out  of 
his  goods,  for  that  is  not  done  at  the  expense  of  the  former, 
nor  is  the  debtor,  as  to  the  former,  to  be  deemed  in  insolvent 
circumstances.  If  the  security  is,  or  may,  be  scanty,  that 
is  a  point  to  be  established  by  evidence. 

Inadequacy  Proven. — ^Where  a  secured  creditor  holding 
a  mortgage  on  land  has  established  that  his  security  is 
altogether  inadequate  and  was  known  by  the  debtor  to  be 
so  prior  to  the  voluntary  conveyance,  that  conveyance 
must  be  held  to  be  fraudulent  as  against  creditors (r). 
And  a  mortgagee  whose  security  is  admittedly  insufficient 
may  bring  an  action  to  set  aside  a  conveyance  as  fraudu- 
lent without  first  realizing  his  security (s). 

(n)   Sun     Life    v.   Elliott    (1900),    31     S.C.R.    91;    Jenkyn    v. 
Yaughan  (1856),  3  Drew.  419. 
(o)    (1884),  9  O.K.  177. 

(r)   Dundee  Mortgage  Co.  v.  Patterson  (1889),  6  Man.  R.  66. 
(s)   Sun  Life  v.  Elliott  (1900),  21  S.C.R.  91. 
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Giving  up  Secnrity. — A  mortgagee  may  by  giving  up  his 
security  sue  as  if  he  were  an  ordinary  creditor  (g*). 

Second  Mortgagee. — A  second  mortgagee  cannot  attack 
the  prior  mortgage (p). 

2.  Under  Provincial  Acts. 

Creditors  under  Provincial  Acts. — While  the  protection 
of  the  Statute  13  Elizabeth  is  extended  to  ''creditors  and 
others"  who  have  lawful  actions,  the  Provincial  Acts  are 
limited  in  application  to  creditors  in  the  strict  sense  of 
the  word(i),  and  to  an  assignee  for  the  general  benefit  of 
creditors. 

Unmatured  Debt. — It  is  not,  however,  necessary  that 
the  debt  should  be  actually  due  and  payable,  and  a  suit 
may  be  brought  by  a  creditor  under  the  Provincial  Acts 
on  behalf  of  himself  and  all  other  creditors  before  the 
maturity  of  his  claim (w). 

"Creditors"  Explained. — There  have  been  several  recent 
cases  in  Ontario  in  which  the  meaning  of  the  word  "credi- 
tors" in  section  2  of  the  Ontario  Assignments  and  Prefer- 
ences Act  has  been  discussed. 

Claim  for  Damages. — These  cases  all  affirm  the  principle 
that  a  person  having  a  claim  founded  in  tort  is  not  a  credi- 
tor within  the  meaning  of  that  section.  The  effect  of  this 
is  that  a  person  being  threatened  with  an  action  for 
damages  may  convey  his  assets  to  a  creditor  with  the  intent 
of  defeating  the  possible  judgment  and  the  transaction 
cannot  be  questioned. 

(?)  Doe  V.  Knight  (1826),  5  B.  &  C.  671;  Ede  v.  Knowles 
(1843),  2  Y.  &  C.  172;  Lister  v.  Turner  (1846),  5  Hare  281. 

As  to  sureties  see  p.  12  supra. 

ip)   Warren  v.  Taylor  (1862),  9  Gr.  59. 

(t)  Oliver  V.  McLaughlin  (1893),  24  O.R.  p.  50;  Gurofaki  v. 
Harris  (1896),  27  O.R.  201. 

(u)   Macdonald  v.  McCall  (1885),  12  A.R.  593. 
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In  Ashley  v.  Brown (uu)  it  was  said  that  one  who  has  a 
right  of  action  for  tort  and  subsequently  recovers  judg- 
ment is  not  a  creditor  within  the  meaning  of  the  Ontario 
Assignments  and  Preferences  Act  so  as  to  be  in  a  position 
to  attack  under  that  Act  a  transaction  entered  into  by  the 
tort  feasor  before  the  action  was  commenced.  In  such  a 
case  the  attacking*  party  must  rely  upon  the  Statute  of 
Elizabeth  and  prove  that  it  was  devised  with  the  intention 
of  delaying,  hindering  and  defrauding  him.  And  if  the 
transaction  is  merely  a  preference  it  is  not,  of  course, 
within  the  prohibition  of  the  Statute  of  Elizabeth (v).  In 
Cameron  v.  Cusack{vv)  also  the  Court  held  that  a  con- 
veyance by  a  debtor  of  his  assets  to  pay  his  existing  debts 
cannot  be  impeached  by  one  who  at  the  time  has  a  right  of 
action  against  him  for  a  tort  and  subsequently  recovers 
judgment,  and  this  was  re-affirmed  in  Gurofski  v.  Harris 
iw). 

Preferences  Affecting  Subsequent  Creditors. — It  has  been 
held  that  there  cannot  be  a  preference  in  respect  of  a  per- 
son who  is  no  creditor  at  all  at  the  time  and  who  does  not 
become  a  creditor  until  long  after  the  act  complained  of  (»). 
Or  in  other  words  subsequent  creditors  cannot  attack  a 
preferential  transaction.  Accordingly  in  so  far  as  the 
preference  sections  of  the  Provincial  Acts  are  concerned  it 
is  unnecessary  to  say  anything  further  regarding  subse- 
quent creditors.  As  to  the  Provincial  provisions  in  regard 
to  defeating  creditors  the  same  reasoning  would  not  apply 

{uu)    (1890)    17  A.R.  500. 

(v)  Mulcahy  v.  Archibald  (1898),  28  S.C.R.  523;  Middleton  v. 
Pollock  (1875),  2  Ch.  D.  104;  Holbird  v.  Anderson  (1793),  5  T.R. 
235. 

ivv)    (1890),  17  A.R.  489. 

(to)  (1896),  27  O.R.  201;  23  A.R.  717.  See  also  Ex  p.  Games 
(1879),  12  CD.  314;  Alton  v.  Harrison  (1869),  L.R.  4  Ch.  626; 
Totten  V.  Douglas  (1871),  18  Gr.  532. 

(x)   Ashley  v.  Brown   (1890),  17  A.R.  p.  504. 
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and  they  appear  to  extend  to  subsequent  creditors  (xa;). 
But  as  the  Statute  of  Elizabeth  covers  all  that  these  par- 
ticular Provincial  provisions  include,  the  matter  is  of  little 
practical  interest. 

3.  Other  Principles. 
Claims  Barred  by  Statute — Illegal  Claims. — A  creditor 
whose  claim  is  barred  by  statute  is  not  entitled  to  the  bene- 
fit of  the  Act{y),  nor  if  his  claim  is  void  as  against  public 
policy  (2) ;  or  if  his  claim  is  illegal (zs) ;  or  if  he  is  barred 
by  acquiescence  ( a ) . 

Cestui  due  Trusts. — In  Molsons  Bank  v.  Halter (b), 
it  seems  to  have  been  considered  that  the  relationship  of 
cestui  que  trust  and  trustee  was  not  one  of  creditor  and 
debtor  at  all,  and  that  consequently  enactments  in  bank- 
ruptcy or  insolvency  statutes  against  preferences  do  not 
apply  at  all  to  securities  given  to  cestui  que  trusts.  In  the 
light  of  recent  English  decisions,  it  seems  necessary  to 
modify  this  view  in  some  degree. 

The  dictum  of  Lord  Halsbury  in  Sharp  v.  Jackson (c) 
"that  although  there  are  other  and  peculiar  elements  in 
the  relation  between  a  cestui  que  trust  and  trustee  undoubt- 
edly the  relation  of  debtor  and  creditor  can  and  does 
exist,"  seems  to  have  been  adopted  in  subsequent  cases, 
and  it  was  said  by  Buckley,  J,,  in  Be  Blackpool  Motor  Car 
Co.{d),  that  it  must  now  be  taken  that  as  between  trustee 
and  cestui  que  trust  there  does  exist  the  relation  of  debtor 
and  creditor. 

(070;)    See  Ourofski  v.  Harris,  27  O.R.  p.  205. 
(y)   Struthers  v.  Olennie  (1887),  14  O.R.  726. 
{z)   Bruggerman  v.  Hoerr  (1862),  7  Minnesota  337. 
(zz)   Alexander  v,  Oould  (1804),  1  Mass.  165. 
(a)    Olliver  v.  King  (1856),  8  DeG.  M.  &  G.  110.    And  see  Tit. 
Defences  in  Proceedings  to  Attack  Transfer. 
(6)    (1889),  18  S.C.R.  88. 

(c)  [1899]    A.C.  419. 

(d)  [1901],  1  Ch.  at  p.  85. 

2 — PABKEB. 
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This  view  was  also  adopted  by  Wright,  J.,  in  Be  Lake 
(e).  The  latter  Judge  goes  on  to  discuss  the  exact  scope 
and  limits  of  the  doctrine.    He  says : — 

"It  was  further  argued  for  the  trustees  of  the  settle- 
ment on  the  same  authorities  that  a  preferential  payment 
by  an  insolvent  trustee,  made  by  him  in  order  to  repair  a 
breach  of  trust,  may^e,  and  in  this  case  ought  to  be,  re- 
garded as  made  by  him  not  as  debtor,  but  as  trustee,  and 
not  with  a  view  to  prefer  the  cestui  que  trust  as  creditor, 
but  with  a  view  to  satisfy  the  trustee's  own  conscience. 
This  doctrine  does  not  appear  to  have  commended  itself 
to  the  Court  of  Appeal  in  Ex  parte  Ball{f) ;  but  no 
further  doubt  is  apparently  thrown  upon  it  in  the  House  of 
Lords  in  Sharp  v.  Jackson{g) ;  and  the  only  question  at 
present  open  is,  what  is  the  exact  scope  and  limit  of  this 
doctrine?  Of  course,  if  the  fund  or  property  which  the 
debtor  hands  over  is  itself  impressed  with  a  trust,  the 
question  does  not  arise:  he  is  merely  performing  his  legal 
or  equitable  obligation  in  handing  it  over.  Next,  if  it  is 
affirmatively  proved  that  the  debtor  did  not  act  with  a 
view  to  prefer  the  trust  estate,  and  acted  merely  to  protect 
himself  from  penal  or  other  consequences,  that  is  settled 
to  be  no  fraudulent  preference.  Again,  if  it  is  proved  that 
he  acted  merely  to  satisfy  his  own  conscience  as  a  trustee, 
and  not  in  the  interests  of  the  trust  estate  as  a  creditor, 
there  is  no  fraudulent  preference,  if  Ex  parte  Taylor {h) 
is  good  law.  And  possibly  the  doctrine  is  to  be  carried  to 
this  extent,  that  there  may  be  a  presumption  that  the 
trustee  has  acted  for  the  satisfaction  of  his  conscience  as 
trustee,  and  not  with  a  view  to  prefer  the  trust  estate  as 
creditor.     But  I  do  not  find  any  authority  which  necessarily 

(e)  (1901),  1  Q.B.,  at  p.  714. 

if)  35  W.R.  264. 

(g)  [1899],  A.C.  419. 

(h)  13  Q.B.D.  295. 
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gives  any  further  extension  to  the  doctrine  so  as  to  justify 
under  all  circumstances  a  preference  by  the  trustee  of  the 
trust  estate.  If  it  is  established  by  evidence  that  he  acted 
not  in  his  own  interest,  nor  from  a  sense  of  duty  binding 
his  conscience  as  a  trustee  to  prefer  a  particular  trust 
estate  or  to  prefer  trust  creditors  over  ordinary  creditors, 
and  still  more  if  it  is  shown  that,  having  committed  several 
similar  breaches  of  trust,  he,  without  circumstances  creat- 
ing any  special  duty  in  favor  of  a  particular  trust  estate, 
gives  it  a  preference  with  a  view  to  prefer  it  over  the 
others,  that  must,  it  seems  to  me,  be  sufficient  to  bring  the 
case  within  the  section. ' ' 

Right  to  Sue  Transferable. — The  right  to  attack  a  con- 
veyance as  fraudulent  passes  by  assignment  of  his  debt  by 
a  creditor  subject  of  course  to  any  equities  which  may  sub- 
sist between  the  original  creditor  and  the  debtor.  The 
words  of  the  statute  are  that  transactions  shall  be  void 
against  a  person  and  his  assigns  whose  actions,  suits,  debts, 
accounts,  damages,  penalties,  forfeitures  are,  shall  or  might 
be  in  any  wise  disturbed,  hindered,  delayed  or  defrauded. 
This  has  been  taken  to  extend  to  the  heirs,  successors,  exe- 
cutors and  administrators  of  the  creditor  as  well  as  his 
assigns,  or  his  trustee  under  insolvent  or  bankrupt  Acts 
(a),  but  not  a  transferee  of  an  assignee (6). 

Assignee  for  Creditors. — But,  apart  from  legislative  en- 
actment, an  assignee  of  the  debtor  for  the  benefit  of  cred- 
itors is  in  no  higher  position  than  his  assignor  and  cannot 
attack  the  conveyance (c). 

(a)  Acraman  v.  Corbett  (1861),  1  J,  &  H.  410;  Ex  p.  Rtiaaell 
(1882),  19  Ch.  D.  588;  Ew  p.  Chaplin  (1884),  26  Ch.  D.  319;  Warren 
V.  Williams   (1864),  52  Maine  349. 

(6)  Waite,  par.  186.  And  see  Lumsden  v.  Scott  (1883),  4  O.R. 
323. 

(c)  Coats  V.  Kelly  (1886),  15  A.R.  81;  Kerry  v.  James  (1894), 
21  A.R.  338;  and  see  Clarkson  v.  MoMaster  (1896),  25  S.C.R.;  Title 
Assignee  infra. 
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Debts  of  Trifling  Amount. — ^Where  the  creditor's  debt 
is  of  a  trifling  amount  the  Court  will  not  assist  him,  and 
in  Ontario  it  has  been  held  that  a  creditor  having  a  judg- 
ment in  the  Division  Court  for  an  amount  under  $40  can- 
not attack  a  conveyance  of  land  as  voluntary  or  fraudu- 
lent for  he  has  not  a  claim  sufficient  in  amount  to  permit 
an  execution  being  issued  against  lands  as  provided  by  the 
Division  Court  Act  and  he  cannot  make  his  position  any 
better  by  suing  on  behalf  of  other  creditors  (ti). 

(d)   Zilliax  v.  Deans  (1891),  20  O.K.  539. 
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CHAPTER  III. 
The  Property  Transferred. 

Exigible  Property  Only. — All  kinds  of  property,  real 
and  personal,  legal  and  equitable,  vested  and  reversionary 
or  contingent  which  are  subject  to  the  payment  of  debts 
or  liable  to  be  reached  by  any  form  of  execution  at  the  time 
of  a  fraudulent  conveyance  are  subject  to  the  provisions 
of  the  Statute  of  Elizabeth  and  of  the  Provincial  Aets(e). 

Property  not  exigible  under  any  form  of  execution  or 
exempt  from  execution  is  not  subject  to  the  provisions  of 
the  statute ;  in  fact  the  whole  question  of  what  property  is 
contemplated  by  the  statute  resolves  itself  into  the  ques- 
tion of  what  property  can  be  reached  under  any  form  of 
execution  (/). 

Amending  Execution  Laws.  —  Statutory  amendments 
which  have  the  effect  of  increasing  the  range  of  property 
liable  to  attack  by  creditors  have  also  the  effect  of  making 
it  subject  to  the  provisions  of  the  Statute  of  Elizabeth  and 
the  Provincial  Acts. 

Trivial  Value. — The  thing  conveyed  must  be  of  some 
real  value  otherwise  the  removal  or  setting  aside  of  the 
fraudulent  conveyance  would  be  of  no  benefit  to  the  credi- 
tors and  the  Courts  would  not  lend  their  aidCflf). 

Choses  in  Action. — The  reason  why  choses  in  action  were 
formerly  held  not  to  be  goods  and  chattels,  namely,  be- 

(e)  Wamoch  v.  Kloepfer  (1888),  15  A.R.  324;  18  S.C.R.  701; 
Blakely  v.  Oould  (1897),  24  A.R.  153;  May  p.  17. 

'if)  Lodor  V.  Creighton  (1859),  9  C.P.  295.  But  see  Doll  v. 
Hart  (1890),  2  B.C.R.  32. 

(g)  Ithaca  Gaslight  Co.  v.  Treman  (1883),  93  N.Y.  660. 
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cause  they  could  not  be  seized  by  creditors,  is  quite  inap- 
plicable to  the  present  state  of  the  law  as  they  may  now  be 
taken  in  execution  (/i). 

Transfer  of  Whole  Assets. — It  is  doubtful  if  a  voluntary 
settlement  of  all  the  settlor's  property  even  if  he  is  not  a 
trader  can  in  any  sense  be  supported  against  a  liability,  even 
though  the  liability  be^ontingent,  if  he  should  ultimately  be 
called  on  to  pay(i).  And  the  inclusion  of  a  debtor's  whole 
assets  is  a  badge  of  fraud  (i).  But  a  mortgage  of  all  the 
grantors  then  existing  and  after  acquired  property  to 
secure  an  existing  debt  and  future  advances  is  not  neces- 
sarily void  under  13  Elizabeth,  chap.  5.  If,  of  course,  it 
is  a  mere  cloak  for  retaining  some  benefit  to  the  grantor  it 
will  be  void  (A;), 

Property  Within  Acts. — To  determine  what  property  is 
exigible  in  the  various  provinces  reference,  of  course,  must 
be  made  to  the  execution  Acts  of  the  different  provinces (?). 

From  these  Acts  it  will  be  seen  that  money  and  securi- 
ties of  various  kinds,  such  as  cheques,  bills,  bonds,  notes, 
mortgages,  stocks  and  shares,  which  were  formerly  not 
subject  to  execution  are  now  in  general  included  and  so 
come  within  the  prohibition  of  the  Statutes  of  Elizabeth. 
Equities  in  chattels  or  land  and  contingent  interests  in 
land  are  in  the  same  position. 

{h)   Warnock  v.  Kloepfer  (1888),  15  A.R.  320. 
{i)  Re  Ridler  (1882),  22  Chy.  D.  p.  80. 
(/)  Brovm  v.  Sweet  (1880),  7  A.R.  725.    And  see  Title 
of  Fraud." 


THE  PROPERTY  TRANSFERRED.  23 

By  the  application  of  rules  of  construction  the  particu- 
lar species  of  property  cited  below  have  been  held  to  be 
subject  to  the  provisions  of  the  Statute  of  13  Elizabeth, 
chapter  5. 

Foreign  Lands. — ^Land  in  another  province  or  a  foreign 
country,  but  not  where  the  law  of  that  country  is  not  shown 
to  be  the  same  as  the  law  of  the  Province  where  the  action 
is  brought (m). 

Curtesy. — An  estate  by  curtesy  is  within  the  Act(w), 
though  where  the  release  of  the  estate  by  curtesy  was  in  a 
deed  made  by  a  daughter  in  which  the  father  and  husband 
joined,  it  was  held  that  the  purchase  money  was  not 
garnishable  by  his  creditors  (it). 

Vendor's  Lien. — A  vendor's  lien,  however,  is  not  a  right 
of  property,  an  estate  in  lands  nor  a  charge  on  lands.  It  is 
only  a  remedy  for  a  debt.  The  right  is  a  mere  possibility 
depending  on  the  contingency  of  non-payment  of  the  debt 
with  the  privilege  of  establishing  an  equitable  claim  by 
decree  of  the  Court (p). 

Leasehold. — A  leasehold  is,  of  course,  property  and  it 
is  now  settled  that  the  covenants  and  burdens  in  the  lease 
are  not  "good  consideration"  under  13  Elizabeth,  chapter 

5  (q),  though  they  do  afford  a  valuable  consideration  under 
27  Elizabeth (r), 

(m)  Purdom  v.  Pavey  (1896),  26  S.C.R,  412;  Bums  v.  Davidson 
(1892),  21  O.R.  547;  Henderson  v.  Bank  of  Hamilton  (1894),  23  S. 
C.R.  716. 

(n)   Palmer  v.  Lovett  (1892),  14  P.R.  415. 

(p)  Bank  of  Montreal  v.  Gordon  (1896),  11  Man.  R.  366.  But 
see  Parke  v.  Riley  (1866),  3  E.  &  A.  215;  Rathbun  v.  Cuthbertson 
(1875),  22  Gr.  465;  Lacey  v.  Ingle  (1847),  2  Ph.  413;  Harding  v 
Harding  (1872),  L.R.  13  Eq.,  493;  Dryden  v.  Frost  (1837),  3  Myl. 

6  C.  670. 

(q)   Re  Ridler  (1882),  22  Ch.  D.  p.  82. 

(r)  Price  v.  Jenkins  (1877),  5  Ch,  D,  619;  Ea  p.  Hillman 
(1878),  lOCh.  D.  622. 
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Powers  of  Appointment — Debts — ^Legacies.  —  Property 
subject  to  a  general  power  of  appointment  is  within  the 
Act(s).  A  particular  debt  or  general  book  debts  of  a 
merchant  (ss)  are  also  within  the  Acts,  attachment  being  the 
recognized  process  of  execution  by  which  they  may  be 
reached. 

And  a  cancellation  or  release  of  a  debt  or  mortgage  is 
as  much  prohibited  aS'^n  assignment  to  a  third  person (i). 

Policies  of  Insurance. — Policies  of  insurance  of  any  kind, 
whether  fire,  life  or  other  form  of  insurance,  may  also  come 
within  the  scope  of  the  Acts('w). 

Amount  Involved. — It  has  been  contended  that,  apart 
from  statutory  enactment,  where  a  debtor  fraudulently 
assigns  life  policies  which  subsequently  become  payable  by 
his  death,  his  creditors  were  only  defrauded  by  the 
amount  of  the  premiums.  It  has  been  held  in  England  that 
there  is  a  semblance  of  truth  in  this   contention,  but  the 

(s)  White  V.  Sansom  (1746),  3  Atk.  411;  Tovmshend  v.  Wind- 
ham (1750),  2  Vesey  Sr.  1. 

(ss)  Warnock  v.  Kloepfer  (1888),  15  A.R.  324;  Labatt  v. 
Bixel  (1881),  28  Gr.  593;  Sibthorp  v.  Moxom  (1747),  3  Atk.  581; 
Hudson's  Bay  Go.  v.  Hazlett  (1895),  4  B.C.R.  450. 

(t)  Bank  of  U.  G.  v.  Shickluna  (1863),  10  Gr.  157;  Henderson  v. 
Lloyd  (1862),  3  F.  &  F.  7;  Slack  v.  Tolson  (1826),  1  Russ.  553.  But 
a  debtor  may  forego  a  benefit  such  as  a  legacy;  Bain  v.  Malcolm 
(1887),  13  O.R.  444;  Henderson  v.  Lloyd  (1862),  3  F.  &  F.  7;  Bar- 
ber V.  Connecticut  Ins.  Co.  (1891),  61  Conn.  240;  Campbell  v.  Pres- 
cott  (1808),  15  Ves.  Jr.  500;  Bennett  v.  Batchelor,  3  Bro.  CO.  29;  and 
see  Rittinger  v.  McDougall  (1S60),  10  C  P.  395;  Fcrijuson  v.  Car- 
man (1868),  26  U.C.R.  26. 

(u)  Weekes  v.  Frawley  (1893),  23  O.R.  235;  Canadian  Mutual 
V.  Nisbet  (1900),  31  O.R.  562;  Ivey  v.  Knox  (1885),  8  O.R.  635; 
Bank  of  Montreal  v.  McTavish  (1867),  13  Gr.  395;  Re  Mouat 
(1899),  1  Ch.  831;  Law  v.  London  Policy  Co.  (1855),  1  K.  &  J.  223; 
Stokoe  V.  Cowan  (1861),  29  Beav.  637;  Skarf  v.  Soulby  (1849),  1 
Mac.  &  G.  364;  Penhall  v.  Elwin  (1853),  1  Sm.  &  Gif.  267;  Taylor  v. 
Coenen  (1876),  1  Ch.  D.  636;  Prentice  v.  Steele,  4  Montreal  Sup.  Ct. 
319.  But  see  opposite  view  Alleyne  v.  Darcy  (1855),  5  Ir.  Ch.  R. 
56;  and  see  Lee  v.  Gorrie  (1864),  C.L.J.  76.  Bonus  additions  to  a 
paid-up  policy  have  recently  been  held  in  Ontario  to  be  exigible  under 
execution,  and  a  receiver  may  be  appointed  to  receive  the  money; 
Canadian  Mutual  v.  Nisbet  (1900),  31  O.R.  565. 
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answer  to  it  is  that  the  creditors  have  a  right  to  all  the  pro- 
perty which  would  have  belonged  to  him.  Being  insolvent, 
he  was  not  at  liberty  to  reduce  the  amount  of  the  property 
by  the  payment  of  the  premiums,  but,  as  by  paying  the 
premiums  he  kept  on  foot  the  policies,  creditors  are  en- 
titled to  have  that  property  which  resulted  from  such  pay- 
ment(w). 

Effect  of  Statutes. — In  considering  the  question  of  life 
policies,  regard  must  be  had  to  special  local  enactments, 
if  any.  Thus  it  is  provided  in  Ontario  that  if  the 
policy  was  effected  and  premiums  paid  by  the  assured  with 
intent  to  defraud  his  creditors,  the  creditor  shall  be  entitled 
to  receive  out  of  the  sum  secured  an  amount  equal  to  the 
premiums  so  paid(x). 

The  Ontario  Insurance  Act  also  provides  that  the  in- 
sured may  make  a  declaration  that  the  policy  is  for  the 
benefit  of  his  family,  and  if  made  such  declaration  shall  be 
deemed  to  create  a  trust  for  their  separate  use,  and  the 
money  shall  not  be  subject  to  the  control  of  the  insured  or 
his  creditors.  It  has  been  thought,  having  regard  to  this 
provision,  that  a  creditor  could  not  only  not  question  such 
a  declaration  but  that  it  might  be  validly  made  even  after 
a  receiver  for  the  policy  had  been  appointed  in  a  suit  by 
a  creditor.  In  fact  that  the  declaration  might  be  made  at 
any  time  before  the  maturity  of  the  policy  and  in  case  of 
seizure  under  execution  before  the  sale  or  disposal  there- 
under and  that  too  whether  the  insured  was  solvent  or 
otherwise  ( 2/). 

It  has  been  held  in  some  of  the  United  States,  apart 

{w)  R.S.O.  1897,  cap.  203,  sec.  151,  sub-sec.  2;  see  also  Ont.  1888, 
cap.  22;  N.B.,  1895,  cap.  25;  Man.  R.S.,  1891,  cap.  88;  1895,  cap. 
26;  1898,  cap.  25;  1899,  cap.  17;  B.C.R.S.,  1897,  cap.  104;  P.E.I., 
1899,  cap.  16;  N.W.T.  CO.,  1898,  cap.  49. 

(w)   Taylor  v.  Coenen   (1876),  1  Ch.  D.  p.  641. 

(y)   See  Weekes  v.  Frawley   (1893),  23  O.R.  pp.  241,  242. 
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from  the  provisions  of  statutes  in  favor  of  beneficiaries, 
that  the  assignment  by  an  insolvent  of  policies  on  the  life 
of  himself,  in  favor  of  his  wife,  child  or  other  relative,  is  not 
fraudulent  (s). 

And  where  the  policy  is  validly  made  payable  to  the 
wife  or  other  beneficiary  free  from  the  claims  of  creditors 
the  beneficiary  can  divest  herself  of  her  interest  by  an 
assignment  and  this  might  be  attacked  by  her  creditors  on 
proper  grounds  (a). 

Claims  for  Damages. — While  choses  in  action  may  be 
reached  by  creditors  and  made  subject  to  the  payment  of 
debts  under  the  above  rules,  claims  for  damages  for  tort 
such  as  libel,  malicious  presecution,  etc.,  cannot  apparently 
be  reached  by  creditors.  This  is  on  the  principle  that  such 
claims  are  not  assignable.  This  must,  however,  be  limited 
to  injuries  to  the  person.  Where  the  damage  is  to  the 
property  of  the  debtor  and  has  the  effect  of  diminishing 
in  value  such  property  the  right  of  action,  it  has  been  said, 
can  be  reached  by  the  creditors (6). 

Seats  in  Stock  Exchange. — The  general  principle  govern- 
ing these  appears  to  be  that  they  carry  with  them  an  in- 
corporeal right  of  property  which  may  be  assigned  subject 
to  the  rules  of  the  stock  exchange.  Although  of  a  character 
somewhat  peculiar  and  though  its  ownership  is  clogged 
with  conditions,  it  is  nevertheless  a  valuable  right  capable 
of  transfer,  and  to  hold  that  such  property  was  not  sub- 
ject to  the  debts  of  its  owner  would  be  somewhat  incon- 
gruous(c). 

(z)  Cole  V.  Marpole  (1881),  98  111.  58;  McCutcheon's  Appeal 
(1881),  99  Pa.  St.  133. 

(o)  Graham  v.  Canada  Life  (1894),  24  O.R.  607;  and  see  Dolen 
V.  Metropolitan  Life  (1894),  26  O.R.  67. 

(ft)   Hudson  V.  Peets  (1844),  11  Paige,  New  York,  184. 

(c)  See  Powell  v.  Waldron  (1882),  89  New  York  331.  As  to 
preferring  Stock  Exchange  creditors  see  Title  "  Preferences." 

See  also  Clarkson  v.  Toronto  Stock  Exchange  (1887),  13  O.R. 
at  p.  224. 
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Trade  Marks. — The  right  to  use  a  trade  mark  is  a  form 
of  property  which  may  be  the  subject  of  a  transfer,  but 
only  where  it  is  transferred  in  connection  with  the  good 
will  of  the  business  in  which  the  trade  mark  has  been  used. 
It  is  not  exigible  under  execution (d). 

But  if  the  trademark  is  one  merely  denoting  the  place 
of  manufacture  it  has  been  held  in  the  United  States  to 
constitute  property  and  to  be  subject  to  the  rights  of  cred- 
itors (e). 

Copyrights. — It  has  also  been  held  in  the  United  States 
that  copyrights  and  royalties  payable  by  publishers  are 
property  which  may  be  attached (/). 

Patents. — Similarly  with  patent  rights;  the  patentee 
may  assign  his  interest  voluntarily  and  it  would  pass  to 
his  assignee  in  insolvency.  A  patent  may  apparently  be 
seized  under  a    fi.  fa.,  and  the  debtor's  interest  sold(5r). 

The  American  courts  have  held  that  it  was  proper  sub- 
ject of  a  bill  in  equity  by  a  creditor,  though  not  seizable 
under  any  fi.  fa.  or  other  common  law  execution  (/i). 

If  the  courts  were  to  allow  these  species  of  property  or 
rights  to  be  exempt  from  creditors  it  is  clear  that  the  ends 
of  justice  might  readily  be  defeated,  for  debtors  wishing 
to  defraud  their  creditors  would  merely  have  to  single  out 
one  of  the  exempted  species  of  property  and  invest  all 
their  money  in  it  in  order  to  be  safe. 

(d)  Oegg  v.  Bassett  (1902),  3  O.L.R.  263;  but  see  Oilman  v. 
Hunnewell   (1877),  122  Mass.  139. 

(e)  Warren  v.  Warren  Thread  Co.  (1883),  134  Mass.  247;  Kidd 
V.  Johnson  (1879),  100  U.S.  617. 

(f)  Lord  V.  Hart  (1875),  118  Mass.  271.  And  see  Allan  v.  Lyon 
(1883),  5  O.R.  615. 

(g)  Coleman  v.  Rawlinson,  1  F.  &  F.  330;  Barley  v.  Barley,  11 
Ir.  Ch.  Rep.  451. 

ih)  Besse  v,  Stevenson  (1803),  3  B.  &  P.  565;  Ager  v.  Murray 
(1881),  105  U.S.  126;  Barton  v.  White  (1887),  144  Mass..  281; 
Greene  v.  Keene  (1884),  14  R.I.  388;  Stephens  v.  Cody,  14  Howard 
528. 
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Liqnor  License. — A  liquor  license  is  in  general  a  purely 
personal  trust  and  in  the  absence  of  statutory  authority 
cannot  be  transferred  by  the  licensee(4). 

Liquor  license  acts  now  commonly  provide  for  trans- 
fers of  licenses  subject  to  certain  conditions  and  to  the 
discretion  of  the  licensing  body.  Whether  there  is  an 
interest  in  the  license  that  can  be  reached  by  creditors 
will  largely  depend  on  these  enactments.  And  it  should 
be  borne  in  mind  that  the  discretion  must  be  exercised 
judicially  and  not  arbitrarily (i).  Usually  the  license 
appertains  only  to  a  certain  business  carried  on  on  specific 
premises.  Where  the  licensing  act  provides  that  ' '  assigns ' ' 
of  this  business  may  obtain  the  consent  of  the  Board  to 
user  of  the  license,  it  might  perhaps  be  thought  that 
assigns  by  operation  of  law  such  as  execution  creditors 
might  be  entitled  to  stand  in  the  shoes  of  the  licensee  (A;). 
In  Pennsylvania,  which  has  such  an  enactment,  it  has,  how- 
ever been  held  that  the  creditor  of  a  liquor  licensee  has 
no  interest  in  the  question  of  a  transfer  of  the  license  to 
another  (Z)- 

Corporate  Franchise. — A  corporate  franchise  such  as 
taking  or  operating  a  railway  cannot  in  general  be 
assigned  (m). 

Improvements. — Improvements  placed  by  a  debtor  upon 
real  property  of  a  third  party  acting  with  him  for  the 
purpose  of  defrauding  creditors  can  be  followed  and  the 
estate  in  the  real  property  charged  in  favor  of  creditors 

(i)  R.  V.  Booth  (1883),  3  O.R.  144;  Sanderson  v.  Goodrich,  46 
Barb.  616. 

(;•)   Re  Easlem  v.  Schnarr  (1898),  30  O.R.  89. 

(k)   See  Re  Abbott  &  Medcalf  (1891),  20  O.R.  299. 

{I)  Burns  v.  License,  13  Pa.  Co.  Ct.  141.  And  see  Re  Jenny,  19 
Misc.   (N.Y.)   244;  Miles  v.  Mathusa,  19  Misc.   (N.Y.)   96. 

(m)  See  Bickford  v.  Grand  Junction  Ry.  Co.  (1877),  1  S.C.R.  p. 
738. 
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to  the  extent  of  the  increased  value(e).  A  common  illus- 
tration of  this  is  where  a  man  though  indebted  spends  his 
money  in  enhancing  the  value  of  property  standing  in 
his  wife's  name.  In  such  a  case  the  amount  of  the  in- 
crease in  value  for  which  no  consideration  is  given  by  the 
wife  and  which  has  been  added  to  her  estate  in  fraud  of 
creditors  in  equity  belongs  to  them  and  will  be  declared 
a  charge  upon  the  land  for  their  benefit (/). 

Change  of  Form. — In  the  United  States  it  is  a  settled 
rule  also  that  property  cannot  be  placed  beyond  the  reach 
of  creditors  by  mere  change  in  its  form  and  character  and 
where  plant  which  has  been  fraudulently  transferred  was 
renewed  and  repaired  the  Courts  said  that  having  had  the 
benefit  of  the  old  plant  there  was  no  reason  in  equity  why 
the  new  should  not  be  subject  to  the  rights  of  the 
creditors  (fir). 

Fraudulently  Conveyed  Assets. — Where  property  is 
placed  in  the  name  of  another  for  the  purpose  of  protect- 
ing it  against  creditors  of  the  actual  purchaser,  it  belongs 
to  the  purchaser,  and  the  grantee  having  no  interest  in  it 
may  convey  it  to  the  true  owner  at  any  time,  and  the 
creditors  of  the  former  have  no  right  to  have  the  convey- 
ance set  aside.  That  would  be  obtaining  what  did  not 
really  belong  to  their  debtor  (/i). 

Future  Acquired  Property. — It  has  long  been  settled 
that  an  assignment  of  future  acquired  property  for  value 
acts  in  equity  by  way  of  agreement  binding  the  conscience 
of  the   assignor  and  so  binding  the  property  from*  the 

(e)  Jackson  v.  Bowman  (1867),  14  Gr.  156;  Davidson  v.  Mc- 
Ouire   (1880),  27  Gr.  483;  7  A.R.  98. 

(/■)   Lynde  v.  McGregor,  13  Allan  182. 

{g)   McClosky  v.  Stewart   (1882),  63  Howard  Pr.  N.Y.  137. 

(h)  Gibbons  v.  Tomlinson  (1891),  21  O.R.  489.  But  see  John- 
son V.  Kline  (1888),  16  O.R.  129. 
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moment  when  the  contract  became  capable  of  being  per- 
formed. And  there  is  no  distinction  between  an  instru- 
ment assigning  future  book  debts  which  may  become  due 
to  the  assignor  in  any  business  carried  on  by  him  and  one 
assigning  future  bequests  and  devises  to  which  he  may 
under  any  will  become  entitled  (t). 

There  is  one  coiidition  which  must  be  fulfilled  in 
order  to  make  the  assignee's  right  attach  to  a  future  chose 
in  action,  which  is  that  on  its  coming  into  existence  it  shall 
answer  the  description  in  the  assignment  or  in  other  words 
that  it  shall  be  capable  of  being  identified  as  the  thing  or 
as  one  of  the  very  things  assigned.  When  there  is  no 
uncertainty  as  to  its  identification  it  will  immediately  vest 
in  the  assignee (i). 

A  contract  may  be  so  vague  in  its  terms  that  it  cannot 
be  understood,  and  in  that  case  it  is  of  no  effect  at  law 
or  in  equity.  There  is  another  kind  of  vagueness  which 
arises  from  the  property  not  being  ascertained  at  the  date 
of  the  contract,  but  if  at  the  time  when  the  contract  is 
sought  to  be  enforced  the  property  has  come  in  esse  and  is 
capable  of  being  identified  as  that  to  which  the  contract 
refers,  there  is  in  it  no  such  vagueness  as  to  prevent  a 
Court  of  equity  from  enforcing  the  contract  (A;). 

Book  Debts — Registration. — In  considering  the  validity 
of  a  charge  on  book  debts  it  must  also  be  remembered  that 
registration  in  any  form  is  not  necessary  in  regard  to  such 
a  charge (Z).     And  such  a  charge  is  equally  valid  although 

(t)   Horsfall  v.  Boisseau  (1894),  21  A.R.  663. 

(/)    Tailhy  v.  Official  Receiver   (1888),  13  A.C.  page  533. 

(fc)  Re  Clarke  (1887),  36  Ch.  D.  348.  And  see  Brantom  v. 
Griffiths  (1876),  1  C.P.D.  349;  2  C.P.D.  212;  Lunn  v.  Thornton 
(1845),  1  C.B.  379;  McAllister  v.  Forsyth  (1885),  12  S.C.R.  1; 
Thomas  v.  Kelly  (1888),  13  A.C.  506;  Holroyd  v.  Marshall  (1862), 
10  H.L.C.  191;  Kitching  v.  Hicks   (1883),  6  O.R.  739. 

{I)  Taylor  v.  Whittimore  (1853),  10  U.C.R.  440.  But  see  Short 
V.  Ruttan   (1854),  12  U.C.R.  79,  not  followed  in  this  case. 
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it  is  contained  in  a  document  purporting  to  charge  chattels 
where  the  latter  charge  is  invalid  for  want  of  registration. 
Where  the  legal  part  of  a  contract  is  severable  from  that 
which  is  illegal,  the  former  is  good  and  valid  whether 
the  illegality  exist  by  statute  or  by  common  law(w). 

Expected  Profits. — An  assignment  of  profits  expected 
to  be  made  out  of  a  contract  to  do  work  does  not  come 
within  the  Statute  of  Elizabeth  or  the  Provincial  Acts, 
where  nothing  has  been  earned  and  no  money  is  due  on 
the  contract.  It  depends  entirely  upon  the  debtor  himself 
whether  the  contract  will  ever  be  carried  out  and  any 
money  ever  become  payable  under  it.  Until  moneys  be- 
come payable  there  is  nothing  which  can  be  attached  or 
levied  by  means  of  an  execution,  nor  can  a  receiver  be 
properly  appointed  in  respect  of  such  profits (n).  That 
being  so,  the  assignment  is  not  open  to  attack (o).  To  put 
it  another  way  the  debtor  cannot  be  compelled  to  work 
for  his  creditors (p). 

Other  Interests. — Shares  in  a  ship  are  within  the  Act 
(a)  as  are  an  indivisible  chattel  interest (&),  and  the  pur- 
chasers rights  under  an  agreement  for  purchase  of  land 
(c),  or  of  an   assignee   of   the   purchaser (d).      Property 

(m)  Kitching  v.  Hicks,  supra.  As  to  what  is  sufficient  descrip- 
tion to  cover  future  acquired  property  of  this  kind,  see  also  Re 
Thirkell  (1874),  21  Gr.  492;  Mason  v.  Macdonald  (1875),  25  C.P. 
435.  See  Pickering  v.  Ilfracoombe  Rr.  Co.  (1868),  L.R.  3  C.P.  at 
page  250;  and  see  also  Olmstead  v.  Smith  (1858),  15  U.C.R.  421; 
Carsoallen  v.  Moodie  (1857),  15  U.C.R.  92. 

(n)  See  Holmes  v.  Millage,  [1893]  1  Q.B.  651;  Harris  v. 
Beauchamp,  [1894]  1  Q.B.  801;  Cadogan  v.  Lyric  Theatre  1894), 
3  Ch.  338. 

(o)   Blakeley  v.  Gould  (1897),  24  A.R.  153;  27  S.C.R.  68. 

(p)   Baby  v.  Ross  (1892),  14  P.R.  440. 

(a)   Trerice  v.  Burkett  (1882),  1  O.R.  80. 

(6)  Ounn  v.  Burgess  (1884),  5  O.R.  685;  Re  McDonagh  v. 
Jephson  (1889),  16  A.R.  107. 

(c)  Peters  v.  Stoness  (1889),  13  P.R.  235.  And  see  Wood  v. 
Hurl  (1880),  28  Gr.  146;  Gillies  v.  How  (1872),  19  Gr.  32. 

id)  Ward  v.  Archer  (1894),  24  O.R.  650.  As  to  transfer  of 
agreement  for  sale  of  reversionary  interest,  see  Torkington  v.  Magee, 
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exempted  by  statute  from  seizure  under  execution  is,  of 
course,  not  within  the  statute  as  creditors  cannot  be  injured 
by  its  transfer(g).  Unless  a  creditor  is  placed  in  a  worse 
position  by  a  conveyance  than  he  was  before  he  cannot 
complain.  And  insurance  moneys  payable  in  respect  of 
exempted  chattels  are  governed  by  the  same  rule(r). 

Similarly  where  Hie  thing  transferred  is  of  trivial 
value  the  Court  will  not  extend  its  aid.  There  must  be  a 
possibility  of  practical  benefit  to  the  creditor  (s). 

On  the  same  principle  a  transfer  of  property  in  which 
the  debtor  had  no  beneficial  interest  cannot  be  impeached 
by  his  creditors(0-  So  where  the  debtor  is  a  mere  con- 
duit pipe  for  the  legal  title  (w).  Exemptions  by  statute 
from  execution  under  the  head  of  "Tools  of  trade"  do  not 
apparently  apply  in  favor  of  members  of  liberal  profes- 
sions (v). 

The  equity  in  property  subject  to  several  mortgages  is 
within  the  Actiw).  But  not  apparently  an  incohate  right 
to  dower  (a;).  Nor  crops  grown  on  fraudulently  conveyed 
lands  where  the  labor  and  men  were  supplied  by  the 
vendee  ( 2/). 

A  father  has  a  right  to  the  earnings  of  his  infant 
children,  and  if  he  receives  their  earnings  it  has  been  held 

[1902]  2  K.B.  427.  As  to  right  of  locatee,  see  Cann  v.  Knott  (1890), 
19  O.K.  422.  And  as  to  interest  under  undisclosed  trust  see  Re 
Trusts  Corporation  d  Medland  (1892),  22  O.K.  538. 

{q)  See,  however.  West  v.  Ames  (1897),  2  N.W.T.R.  Part  2, 
138;  Doll  V.  Hart  (1890),  2  B.C.R.  32. 

(r)   Osier  v.  Muter   (1892),  19  A.R.  94. 

(s)   Ithaca  Gas  Light  Co.  v.  Treman,  93  N.Y.  660. 

(t)   Dunn  V.  Whalen,  66  Hun.   (N.Y.)   634. 

(u)   Silvers  v.  Potter,  48  N.J.  Eq.  539. 

(v)   Demers  v.  O'Connor,  Q.R.  10  S.C.  371;  7  S.C.  216. 

(w)    See  Beamish  v.  Pomeroy  (1858),  6  Gr.  586, 

(x)    Cottle  V.  McEardy  (1870),  17  Gr.  342. 

(y)   Kilbride  v.  Cameron  (1867),  17  C.P.  373. 
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that  he  could  not  validly  invest  them  in  the  infant's  name 
to  protect  them  from  creditors (2). 

A  purchase  in  name  of  child  or  wife  is,  of  course, 
within  the  Act(&).  So  a  sale  of  property  and  settlement 
of  purchase  money (c),  or  even  a  sale  of  good  will  and 
settlement  of  the  purchase  money  (<i). 

Situs  of  Property. — As  to  certain  personal  property 
such  as  tangible  chattels  and  the  like  there  is  an  actual 
local  position.  As  to  other  kinds,  such  as  debts  and  choses 
in  action,  the  property  is  intangible,  and  though  not  pos- 
sessing in  strictness  locality,  yet  a  situs  is  attributed 
to  it  by  a  legal  fiction  by  connecting  it  in  different  ways 
with  a  particular  place  or  country.  A  debt  per  se, 
although  a  chattel  and  part  of  the  personal  estate,  has,  of 
course,  no  absolute  local  existence;  but  it  does  possess  an 
attribute  of  locality,  arising  from  and  according  to  its 
nature  (pp). 

(z)   Worth  V.  York,  35  N.  Car.  206.    As  to  foreign  property  or 
debts  payable  in  foreign  countries  see  Title  "  Conflict  of  Laws,"  infra, 
(5)   May  p.  20;  Bump.  2nd  Amer.  Ed.  237. 

(c)  Barrack  v.  McCulloch  (1856),  3  K.  &  J.  117. 

(d)  French  v.  French   (1855),  6  D.  M.  &  G.  95. 

(pp)  As  to  situs  of  debts  see  Title  "Conflict  of  Laws." 
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CHAPTER  IV. 
The  Form  op  the  Transacton. 

Form  Immateriak^The  form  of  the  transaction  is  in 
general  immaterial.  The  Statute  of  Elizabeth  specifies  all 
and  every  ''feoffment,  gift,  grant,  alienation,  bargain  and 
conveyance,"  and  also  ''every  bond,  suit,  judgment  and 
execution  had  or  made."  The  Provincial  Acts  specify 
in  addition  every  "assignment  or  transfer,  delivery  over 
or  payment."  In  the  present  state  of  the  law  it  may  be 
laid  down  that  if  property  of  any  kind  subject  to  any  pro- 
cess of  execution  is  transferred  with  the  necessary  intent 
then  the  transaction  may  be  attacked.  The  form  of  the 
transaction  will  not  cause  its  true  nature  to  be  disre- 
garded (5). 

The  fact  that  the  agency  of  legal  process  has  been  used 
will  not  save  a  fraudulent  arrangement,  not  even  a  valid 
judgment  regularly  enforced  (gg).  Nor  can  a  collusive  sale 
by  sheriff  stand(r).  But  a  iona  fide  purchase  at  sheriff's 
sale  by  a  creditor  and  a  subsequent  loan  of  the  goods  to 
debtor  was  held  valid (s). 

Miscellaneous  Examples. — Marriage  settlements  may, 
of  course,  be  within  the  provisions  if  vitiated  by  fraudu- 
lent intent  and  also  general  assignments  for  the  benefit 
of  creditors (ss). 

{q)  Re  Watson,  25  Q.B.D.  27;  Madell  v.  Thomas,  [1891]  1  Q.B. 
230. 

iqq)  Billiter  v.  Young  (1856),  6  E.  &  B.  1;  Imray  v.  Magnay 
(1843),  11  M.  &  W.  267;  Eunt  v.  Hooper  (1844),  12  M.  &  W.  664. 

(r)    Watson  v.  McCarthy   (1864),  10  Gr.  416. 

(s)    Williams  v.  McDonald   (1850),  7  U.C.R.  381. 

(ss)    See  these  Titles. 
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The  same  principles  apply  to  voluntary  appointments 
as  to  voluntary  assignments  and  where  a  man  has  a  general 
power  of  appointment  or  a  particular  power  coupled  with 
an  interest  in  default  of  appointment  he  cannot  by  a 
voluntary  appointment  prevent  creditors  from  reaching 
the  assets  over  which  the  right  of  appointment  may  be 
exercised (t)  •  but  not  a  particular  power  of  appointment 
among  certain  persons  of  whom  the  debtor  is  not  one  since 
the  debtor  cannot  appoint  to  himself  and  accordingly  his 
creditors  cannot  be  injured  by  a  voluntary  appointment 
(w).  An  appointment  by  a  husband  of  moneys  payable 
to  him  by  the  Crown  in  favor  of  his  wife  was  held  invalid 
in  McPherson  v.  Shannon (v). 

If  a  note  or  other  obligation  is  given  advisedly  and 
intentionally  for  a  larger  sum  than  is  really  due  in  order 
to  permit  of  the  recovery  of  a  judgment  for  more  than  the 
true  debt  it  is  void  under  the  Statute  of  Elizabeth  (ty). 

The  release  by  a  mortgagee  of  a  mortgage  may  be  a 
"gift  or  alienation "(ic),  and  so  with  the  release  of  a 
deUiy). 

On  the  same  principle  an  agreement  not  to  enforce  a 
bond  may  be  attacked(2).  Nor  will  a  man  be  allowed  to 
do  by  a  roundabout  conveyance  what  he  could  not  do 
directly  (a).  Nor  to  do  in  one  way  what  he  could  not  do 
in  another (&). 

{t)  Whittington  v.  Jennings  (1834),  6  Sim.  493;  Troughton  v. 
Troughton  (1747),  3  Atk.  656;  Stilwell  v.  Mellersh  (1851),  20  L.J. 
Ch.  356;  White  v.  Sansom  (1746),  3  Atk.  410. 

(w)   Clemmow  v.  Converse,  16  Gr.  552. 

(v)    (1881),  28  Gr.  378. 

(to)   Clemmow  v.  Converse,  16  Gr.  652. 

{x)   Bank  of  U.  C.  v.  Shickluna  (1863),  10  Gr.  157. 

(i/)  Sihthorp  v.  Moxom  (1747),  3  Atk.  581;  Henderson  v.  Lloyd 
(1862),  3  F.  &  F.  7. 

(z)    Slack  V.  Tolson  (1826),  1  Russ.  553. 

(a)  McDonald  v.  McLean  (1869),  16  Gr.  665. 

(b)  Fitzer  v.  Fitzer  (1742),  2  Atk.  511. 
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So  a  purchase  of  land  or  other  property  in  the  name 
of  a  third  person  will  be  set  aside,  for  it  is  fraudulent 
alienation  of  money  which  is  now,  in  most  jurisdicitions, 
exigible(c),  and  a  purchase  in  name  of  a  son  was  held 
void  even  where  the  creditors  intervened  between  the  date 
of  the  purchase  and  the  date  of  the  deed(d). 

Improvements  on^the  property  of  another  with  his 
knowledge  and  consent  may  also  be  followed  and  the 
realty  charged  to  the  extent  of  the  improvements(e). 

Where,  however,  moneys  cannot  be  taken  in  execution 
under  the  local  laws  such  a  transaction  cannot  be  attacked 
for  if  the  debtor  had  given  the  money  to  the  third  party 
who  had  purchased  the  property  with  it  the  transaction 
could  not  be  impeached (/). 

A  lease  made  by  a  debtor  of  his  farm  property  by  which 
he  was  to  remain  in  possession  for  a  year,  and  out  of  the 
crop  pay  himself  the  rental  for  the  whole  term  of  $1,500 
was  declared  fraudulent  in  Way  v.  Massey  Manufacturing 
Co.(g).  The  plain  intent  of  such  a  lease  was  said  to  be 
to  enable  the  lessor  to  carry  on  his  farming  operations  for 
the  year  without  danger  of  being  interfered  with  .by  his 
creditors. 

If  a  debtor  fraudulently  expends  his  means  in  payment 
of  premiums  of  life  insurance  policies,  his  creditors  may 
recover  from  the  beneficiary  a  sum  equal  to  the  premiums 
paid  with  interest  (grgf). 

(c)  Miller  v.  McCuaig  (1900),  13  Man.  R.  220;  Barrack  v.  Mc- 
Culloch  (1856),  3  K.  &  J.  110. 

(d)  Waddle  v.  McOinty   (1868),  15  Gr.  261. 

(e)  Dundas  v.  Dutens  (1790),  1  Ves.  Jr.  198;  Peoples'  Nat. 
Bank  v.  Loeffert  (1897),  184  Pa.  St.  164.  See  further  on  this  point 
Title  "  Property." 

{f)  Fletcher  v.  Sedley,  2  Vern.  490;  Glaister  v.  Hewer,  8  Ves. 
199. 

'  (g)    (1886),  4  Man.  R.  38. 

{gg)  See  Title  "Property — Insurance."  And  see  the  following 
American  cases  on  this:  Stokes  v.  Ammerman,  121  N.Y.  337;  Ingles 
V.  New  England  Mutual  Life  Ins.  Co.,  27  Fed.  Rep..  249;  Aetna  Nat. 
Bank  v.  U.  S.  Life  Ins.  Co.,  24  Fed.  Rep.  770;  Pence  v.  Makepeace, 
65  Ind.  345;  Stigler  v.  Stigler,  77  Virg,  163;  Chapman  v.  Mcllwraith, 
77  Mo.  38. 
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Refusing  Legacy. — While  the  Statute  of  Elizabeth  is 
directed  against  fraudulent  alienations  of  property  whereby 
the  debtor  diminishes  his  estate,  it  does  not  touch  the 
case  of  his  neglecting  or  refusing  to  enrich  himself.  Thus 
though  a  legacy  gives  a  right  of  property  from  the  day  of 
its  acceptance,  the  acquisition  is  not  perfect,  it  only  becomes 
definite  by  the  will  of  the  legatee.  A  donation  may  be 
offered  and  refused,  an  inheritance  may  be  offered  and  re- 
pudiated; property  may  be  given  under  a  condition  that 
depends  on  the  donee  to  fulfil  and  and  he  may  neglect  to 
perform  it.  In  all  these  cases,  creditors  have  nothing  of 
which  to  complain,  because  the  debtor's  patrimony  re- 
mains exactly  what  is  was  before.  In  this  the  common  law 
follows  the  civil  law  which  gave  creditors  no  right  to  com- 
plain if  a  debtor  repudiated  an  inheritance  or  a  legacy, 
and  the  debtor  being  permitted  to  repudiate  a  whole 
legacy,  is  a  fortiori  not  open  to  attack  for  repudiating  a 
part(/i/i). 

Refusal  to  Work. — Nor  is  there  any  law  which  compels 
a  man  to  work  for  his  creditors,  if  he  chooses  to  live  in 
idleness  or  which  prevents  him  giving  away  his  time  and 
services  or  devoting  them  towards  satisfying  one  credi- 
tor's demand.  So  where  a  debtor's  wife  mortgaged  her 
farm  for  the  purpose  of  paying  some  of  his  debts  and  sub- 
sequently instead  of  his  continuing  to  work  the  farm  for 
his  own  benefit,  as  he  had  formerly  done,  the  debtor  agreed 
that  until  the  mortgage  was  paid  off  he  would  work  it  for 
his  wife  alone,  it  was  held  that  this  arrangement  was  not 
illegal  nor  unreasonable,  and  that  on  no  principle  could 
it  be  said  that  it  was  a  making  away  with  property  in 
order  to  defeat  or  defraud  creditors (i). 

(hh)   Bain  v.  Malcolm  (1887),  13  O.R.  444,  per  Proudfoot,  J. 
(t)   Bahy  v.  Ross   (1892),  14  P.R.  440. 
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Lien  Agreement. — A  lien  agreement  of  the  ordinary 
kind  made  between  a  customer  and  dealer  and  providing 
that  no  property  in  the  material  supplied  should  pass  to 
the  customer,  but  that  notwithstanding  any  improvement 
or  work  upon  them  or  change  of  form  or  addition  thereto 
or  use  thereof  they  should  still  remain  the  property  of  the 
vendor,  and  that  he  shQuld  also  have  the  property  in  the  fin- 
ished goods,  is  not  a  sale  assignment  or  transfer  of  goods  or 
property  within  the  meaning  of  the  statute  which  has  the 
necessary  effect  of  defeating  or  delaying  creditors (i). 

Security  to  One  Partner. — And  there  is  nothing  to  pre- 
vent one  partner  in  a  firm  from  advancing  moneys  to  a  third 
party  from  the  firm's  assets  and  taking  a  mortgage  in  his 
own  name  to  secure  the  debt(fc). 

Transfer  to  "One  Man  Company." — A  form  of  transfer 
that  has  become  popular  in  recent  years  and  bids  fair  to 
become  more  so  is  a  sale  by  a  trader  to  a  limited  company 
dominated  by  himself  in  consideration  of  shares  or  other 
securities  of  that  company.  This,  of  course,  is  a  transfer 
for  valuable  consideration  and  concurrence  of  intent  must 
be  shown.  It  is  also  clear  that  the  company  is  absolutely 
distinct   from  the   shareholders  (J). 

In  a  case  of  this  kind  in  Ontario  it  was  held  that  the 
company  was  a  mere  alias  or  agent  of  the  assignor  and 
that  the  transfer  was  a  fraud  on  his  creditors  and  must 
be  set  aside  subject,  however,  to  the  rights  of  the  creditors 
of  the  company (m). 

This  decision,  however,  was  reversed  by  the  Court  of 

(/)   Wellbanks  v.  Heney  (1890),  19  O.R.  549. 

(k)  See  Hobbs  Hardware  Co.  v.  Kitchen  (1889),  17  O.R.  363; 
McLeod  V.  Fortune  (18.59),  19  U.C.R.  98;  Jones  v.  Harris  (1871), 
L.R.  7  Q.B.  157. 

{I)   Soper  V.  Littlejohn  (1901),  31  S.C.R.  572. 

(m)   Rielle  v.  Reid  (1897),  28  O.R.  497. 
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Appeal (w).  That  Court  held  that  when  a  limited  liability 
company  has  been  regularly  formed  in  accordance  with 
the  Companies  Acts  for  the  purpose  of  taking  over  and 
carrying  on  the  business  of  a  trader  who  is  insolvent,  the 
conveyance  of  the  assets  of  the  latter  to  the  company 
though  it  may  be  open  to  attack  on  the  ground  that  it  is 
fraudulent  and  void  as  against  creditors  under  the  Statute 
of  Elizabeth  cannot  be  set  aside  on  the  ground  that  the 
company  is  a  mere  alias  or  agent  for  the  trader. 

Salomon  v.  Salomon. — The  case  of  Salomon  v.  Salomon 
(o)  is  a  very  instructive  one  on  this  question.  It  was  there 
decided  that  it  is  not  illegal  for  a  trader  in  order  to  limit 
his  liability  and  obtain  a  preference  of  a  debenture  holder 
over  other  creditors  to  sell  his  business  to  a  limited  com- 
pany which  he  himself  absolutely  dominates,  the  business 
then  being  solvent  and  all  the  terms  of  sale  being 
known  to  and  approved  by  all  the  shareholders,  and  all 
the  requirements  of  the  Companies  Act  being  complied 
with. 

In  this  ease  a  solvent  trader  transferred  his  business 
to  a  limited  company  with  a  nominal  capital  of  £40,000. 
The  company  consisted  of  himself,  his  wife,  daughter  and 
four  sons,  he  holding  all  the  shares  except  six,  the  par 
value  of  the  shares  being  £1. 

In  part  payment  of  the  purchase  money,  debentures 
forming  a  floating  security  were  issued,  and  in  addition 
20,000  shares  of  fully  paid  up  stock.  Subsequently  the 
company  was  wound  up  and  after  satisfying  the  debentures 
there  was  not  enough  left  to  pay  the  ordinary  creditors. 

The  House  of  Lords  held,  after  careful  consideration 
that  the  company  could  not  be  said  to  be  the  mere  alias  or 
agent  of  or  trustee  for  the  vendor,  and  that  there  was  no 

(n)   26  A.R.  64. 
(o)    [1897],  A.C.  22. 
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fraud  upon  creditors  or  shareholders,  and  that  neither  the 
company  nor  the  liquidator  suing  in  the  name  of  the  com- 
pany was  entitled  to  rescind  the  contract  of  purchase. 

Be  Carl  Hirth. — In  the  case  of  Be  Carl  Hirth  (p)  Salo- 
mon 's  case  was  considered  by  the  Court  of  Appeal  in  Eng- 
land, Lord  Lindley  saying  that  the  question  was  never  raised 
there  whether  the  creditors  of  a  solvent  trader  who  had 
converted  himself  into  a  company  and  transferred  all  his 
assets  to  a  company  could  not  impeach  the  transaction  as 
a  fraud  upon  the  creditors  under  the  Statute  of  Elizabeth, 
or  as  an  act  of  bankruptcy  under  the  Bankruptcy  Act. 

The  facts  in  this  case  were  that  a  trader,  who  was 
liable  under  a  judgment,  purported  to  sell  the  business  to 
a  company  which  he  had  formed  for  the  purpose,  in  con- 
sideration of  fully  paid  up  shares  of  stock  and  of  the 
company  undertaking  to  pay  his  debts.  He  was  the  Chair- 
man, Managing  Director  and  Secretary  of  the  company, 
and  held  substantially  the  whole  of  the  shares  in  it. 
Within  three  months  from  the  formation  of  the  company, 
a  bankruptcy  petition  was  presented  against  him,  and  an 
order  made.  His  liabilities  exceeded  two  thousand  pounds, 
and  he  had  no  assets. 

A  winding  up  order  was  also  made  and  a  contest  arose 
between  the  trustee  in  bankruptcy  and  the  liquidator  of 
the  company  in  regard  to  the  assets  so  transferred  to  the 
company. 

The  Court  of  Appeal  was  of  the  opinion  that  the  trans- 
action was  a  juggle  and  a  fraud,  and  although  not  clear 
that  it  could  be  set  aside  under  the  Statute  of  Elizabeth, 
declared  it  was  void  under  the  Bankruptcy  Act.  They 
said  that  to  reach  it  under  the  Statute  of  Elizabeth  it 
must  be  shown  that  the  sale  was  of  the  whole  or  substanti- 
ally of  the  whole  of  Hirth 's  property,  and  it  must  also  be 

(p)    [18991,  1  Q.B.  612. 
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shown  that  the  company  had  notice  that  he  was  cheating 
his  creditors,  while  under  the  Bankruptcy  Act  the  Court 
would  not  have  to  consider  whether  the  person  taking  the 
property  knew  anything  about  the  fraud  or  not,  nor 
whether  that  which  was  transferred  was  the  whole  or  sub- 
stantially the  whole  of  the  debtor's  property. 

It  seems  to  be  essential  to  the  artificial  creation  called 
the  company,  that  the  law  should  recognize  only  that  arti- 
ficial existence  quite  apart  from  the  motives  or  conduct  of 
the  individual  corporators(g). 

Cameron  v.  Perrin. — The  case  of  Cameron  v,  Perrin{r) 
was  a  somewhat  peculiar  case.  There  the  plaintiffs  sold 
their  stock  in  trade  to  one  who  had  managed  it  for  them 
as  their  agent,  and  took  a  chattel  mortgage  thereon  as 
security  for  the  purchase  money.  The  mortgage  also  in- 
cluded sundry  other  chattels  the  property  of  the  purchaser. 
At  the  time  of  the  sale  and  mortgage  there  were  executions 
in  the  sheriff's  hands  by  which  these  latter  goods  were 
bound.  The  Judge  of  the  County  Court  found  that  they, 
had  been  included  in  the  mortgage  in  order  to  defeat  or 
delay  an  expected  execution.  It  was  held  by  the  Ontario 
Court  of  Appeal  affirming  the  judgment  of  the  County 
Court  (Osier,  J. A.,  dissenting),  that  the  acceptance  by  the 
plaintiffs  of  a  mortgage  on  goods  which  they  knew  were 
already  bound  by  execution,  rendered  the  whole  transaction 
fraudulent  and  void  against  creditors,  so  that  the  whole 
stock  in  trade  sold  became  subject  to  the  executions. 

iq)  Rielle  v.  Reid  (1899),  26  A.R.  54;  Soper  v.  Littlejohn 
(1901),  31  S.C.R.  572.  [For  a  discussion  of  the  fiduciary  relation- 
ship between  the  promoters  of  the  company  and  its  shareholders,  and 
the  validity  of  contracts  between  a  company  and  its  directors  as 
promoters,  and  also  the  effect  of  contract  made  by  directors  of  one 
company  with  themselves  as  directors  of  another  company,  see 
Lagunas  v.  Lagunas,  [1899]  2  Ch.  392.]. 

(r)    (1887),  14  A.R.  565. 
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The  Court  of  Appeal  said:  "What  the  statute  does,  in 
favor  of  creditors,  is  to  avoid  the  mortgage  as  a  convey- 
ance. It  strikes  at  that  part  of  the  transaction  which  has 
entered  into  with  the  fraudulent  intent.  The  intent,  it 
is  urged,  was  to  protect  the  other  goods;  but  we  cannot 
see  any  satisfactory  answer  to  the  charge  that  the  intent 
of  the  whole  conveyance  was  to  defeat  or  delay  creditors. 
The  other  goods  may  have  been  what  the  parties  principally 
sought  to  cover,  but  they  brought  the  stock  into  the  trans- 
action as  part  of  their  scheme,  and  treated  it  as  what  in 
law  it  was,  and  what  between  the  parties  it  remained,  the 
property  of  the  former  agent,  the  purchaser "(s). 

(s)  This  case  may  also  be  Regarded  as  authority  for  the  pro- 
position that  when  a  vendor  takes  a  chattel  mortgage  back  from  the 
purchaser  to  secure  the  purchase  money  and  this  chattel  mortgage 
is  invalid  owing  to  some  defect,  or  is  regarded  as  void  as  against 
creditors,  it  cannot  be  supported  either  on  the  principle  that  the 
vendor  has  a  lien  on  the  goods  for  the  purchase  money  or  that  they 
are  impressed  with  a  trust  in  his  favor.  Where  goods  are  at  the  time 
of  the  contract  in  the  possession  of  the  buyer  as  agent  of  the  vendor, 
the  mere  completion  of  the  contract  operates  as  a  delivery  of  pos- 
session, and  the  vendor's  lien  is  abandoned  when  he  makes  delivery 
of  the  goods  to  the  buyer. 

For  a  consideration  of  the  Form  of  Preferential  Transactions  see 
Title  "  Preferences." 
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CHAPTER  V. 

Intent  to  Defraud. 

Intent. — The  question  of  intent,  under  the  Statute  of 
13  Elizabeth,  chapter  5,  is  the  same  whether  the  transac- 
tion impeached  is  voluntary  or  for  value.  The  statute 
does  not  declare  voluntary  conveyances  to  be  void,  it  only 
declares  all  fraudulent  conveyances  to  be  void.  But 
whether  a  conveyance  be  fraudulent  or  not  depends  upon 
its  being  made  upon  good  consideration  and  bona  fide. 
When  the  transaction  is  voluntary  the  fact  that  creditors 
are  defeated  gives  rise  to  a  presumption  of  fraudulent 
intent,  but  where  there  has  been  a  valuable  consideration 
the  presumption  does  not  arise.  The  intent  has  to  be 
deduced  as  a  fact  from  the  whole  evidence,  not  necessarily 
without  aid  from  the  fact,  if  it  so  appears,  that  creditors 
have  been  delayed,  or  defeated,  but  without  the  more  or 
less  conclusive  effect  which  the  authorities  have  attached 
to  that  fact  in  the  case  of  voluntary  settlements(*). 

A  Question  of  Fact. — The  intent  to  delay,  hinder  or 
defraud  under  the  Statute  of  Elizabeth  or  the  Provincial 
Acts  is  a  question  of  fact.  It  can  become  a  question  of 
law  only  when  to  certain  ascertained  facts  the  law  attaches 
a  significance  which  governs  the  conclusion.  This  is  a 
proper  construction  to  be  placed  upon  the  language  of  Lord 
Mansfield  when  he  says  in  Worseley  v.  DemaUos{u), 
"whether  a  transaction  be  fair  or  fraudulent  is,  however, 
a  question  of  law.     It  is  a  judgment  of  law  upon  the  facts 

(t)  Beavis  v.  Maguire  (1882),  7  A.R.  704.  And  see  generally 
Doe  d.iWilcox  v.  Thome  (1836),  4  O.S.  315;  Doe  d.  Daily  v.  Van 
Koughnet  (1836),  5  O.S.  246;  Burchill  v.  Flett  (1894),  32  N.B.  330. 

(u)    (1758),  1  Burr.  p.  468. 
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and  intents."  It  was  indeed  held  in  the  early  ease  of 
Edwards  v.  Harhen{v\  that  under  certain  circumstances 
this  was  a  question  of  law  for  the  Courts.  Apart 
from  this  very  exceptional  case  the  authorities  are  all  in 
accordance  in  treating  the  question  as  one  of  fact  for  the 
jury(w).  Not  being  able  to  try  the  mind  of  a  man,  we 
must  arrive  at  his  in^nt  by  an  examination  of  his  acts 
connected  with  the  surrounding  circumstances.  The  Court 
has  to  decide  in  each  particular  case  whether  under  all  the 
circumstances  it  can  come  to  the  conclusion  that  the  inten- 
tion of  the  settlor  in  making  the  settlement  was  to  delay, 
hinder  or  defraud  his  creditors  (x). 

Not  Mental  Intention. — The  debtor's  actual  mental  in- 
tention even  if  ascertained  is  not  necessarily  conclusive. 
A  man  may  give  his  property  to  his  wife  acting  under  the 
impression  that  he  is  acting  legally  and  within  his  rights, 
but  if  by  so  doing  his  existing  creditors  are  hindered  or 
delayed  the  transaction  may  still  be  set  aside  (t/).  The 
inference  of  fraud  may  arise  despite  an  absolutely  honest 
purpose (2).  On  the  other  hand  the  fact  that  a  voluntary 
conveyance  has  the  effect  of  defeating  creditors  is  not 
necessarily  conclusive  as  to  the  intent  (a). 

Intent  of  Agent. — The  actual  fraudulent  intent  need 
not  be  personal  to  the  grantor  and  an  agent's  fraud  may 

(v)    (1788),  2  T.R.  587. 

(w)  Tucker  v.  Young  (1877),  Man.  R.  Temp.  Woods  200;  Allan 
V.  McTavish    (1882),  8  A.R.  440. 

{x)  Allan  V.  McTavish  (1882),  8  A.R.  440.  And  see  Thompson 
V.  Webster  (1859),  5  Jur.  N.S.  668;  7  Jur.  N.S.  531. 

iy)  Winchester  v.  Charter  (1867),  97  Mass.  140.  And  see  Ex 
p.  Mercer,  17  Q.B.D.  290. 

(z)  Coleman  v.  Burr  (1883),  93  KY.  17;  Roberts  v.  Victor 
(1892),  130  N.Y.  .585. 

(a)  Carr  v.  Corfield  (1891),  10  O.R.  218;  Allan  v.  McTavish 
(1882),  8  A.R.  440   {supra). 
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vitiate  the  transaction (&).  If,  for  example,  a  husband 
acting  under  general  power  of  attorney  from  his  wife  in 
the  course  of  her  business  makes  false  statements,  and  incurs 
liabilities  on  her  behalf  and  afterwards  makes  a  fraudulent 
general  assignment  it  will  be  set  aside.  The  husband's 
frauds  become  the  frauds  of  the  wife  in  such  a  ease  and 
she  is  responsible  for  them,  no  matter  how  destitute  of 
knowledge  of  them  she  might  be(c). 

Notice  of  Intent. — In  cases  of  voluntary  gifts  it  matters 
not  whether  the  volunteer  had  -notice  of  the  fraud  but 
where  there  has  been  a  conveyance  for  value  not  only  must 
fraud  be  shown  but  it  must  also  be  shown  that  the  pur- 
chaser was  party  or  privy  to  the  fraud (d).  And  in  all 
cases  the  fact  of  creditors  being  delayed  or  hindered,  if 
such  is  the  fact,  while  it  does  not  dispense  with  further 
proof  of  intent  is,  of  course,  relevant  evidence  as  to  the 
intent (e).  The  question  of  intent  being  a  question  of 
fact,  it  has  been  held  that  a  witness  may  give  evidence  as 
to  his  intention  in  performing  an  act  when  such  intention 
is  material (/).  But  in  general  the  intent  must  be  in- 
ferred from  a  consideration  of  all  circumstances  of  every 
kind  connected  with  the  transaction. 

Intent  Against  Creditors  Generally. — It  is  not  neces- 
sary to  establish  a  specific  intention  to  delay,  hinder  or 
defraud  the  particular  creditor  or  creditors  who  attack  a 
transaction.  The  attempt  to  delay,  hinder  or  defraud 
one  creditor  renders  the  transaction  void  as  to  all.  For 
example,  if  the  motive  in  making  the  conveyance  was  to 

(b)  See  Banoick  v.  English  Joint  Stock  Bank  (1867),  L.R.  2 
Ex.  265. 

(c)  Warner  v.  Warren  (1871),  46  N.Y.  228. 

(d)  See  infra,  pp. 

(e)  Allan  v.  McTavish  (1883),  8  A.R.  470. 

if)  Dillon  V.  Anderson  (1870),  43  N.Y.  236.  As  to  whether  the 
transferor's  evidence  as  to  his  intention  in  the  transaction  is  admis- 
sible see  Bedell  v.  Chase  (1866),  134  N.Y.  386. 
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place  the  property  beyond  the  reach  of  the  plaintiff  in  a 
proposed  action,  in  case  of  the  defendant's  failure  in  the 
suit  and  a  consequent  liability  for  damages  or  costs,  the 
deed  is  void  and  must  be  set  as  against  creditors  existing 
at  the  time  the  deed  was  made.  This  is  so  even  although 
the  making  of  the  deed  prove  to  be  an  unnecessary  pre- 
caution. It  is  the  purpose  and  intent  which  is  to  be  re- 
garded not  what  actually  occurs  (/i).  And  if  one  of  the 
several  purposes  of  a  transfer  is  to  defeat  a  creditor  the 
sale  is  void(?'). 

Family  Arrangements. — Although  family  transactions 
by  which  creditors  are  defeated  are  ordinarily  looked  upon 
by  the  Court  with  a  good  deal  of  suspicion,  yet  when  the 
evidence  is  clear  and  satisfactory  they  will  not  be  set 
aside(i). 

(h)  Monro  V.  McDonald  (1884),  26  R.  &  G.  (N.S.)  349;  Scott 
V.  Burnham   (1872),  19  Gr.  234. 

(i)  Scott  V.  Burnham  (1872),  19  Gr.  234.  Compare  intent  in 
Preferential  Transactions  where  the  dominant  motive  must  be  to 
prefer. 

(;■)  McDonald  v.  McQueen  (1893),  9  Man.  R.  315.  See  also  as 
to  family  transactions  Rice  v.  Rice  (1900),  31  O.R.  59;  27  A.R.  121; 
The  Bank  of  Upper  Canada  v.  Beatty  (1862),  9  Gr.  321;  Buchanan 
V.  Dinsley  (1865),  11  Gr.  132;  and  Stevenson  v.  Franklin  (1869),  16 
Gr.  139.    And  see  this  title  infra. 
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CHAPTER  VI. 

Intent  to  Defraud  in  Transfers  Without  Con- 
sideration. 

Voluntary  Transfers. — All  men  should  be  just  before 
they  are  generous,  and  debtors  are  no  exception  to  the  rule. 
Accordingly  if  a  person  being  indebted  makes  a  gift  or 
transfer  not  supported  by  valuable  consideration  which 
does  not  leave  him  in  a  position  to  be  just  to  his  creditors, 
or  in  other  words  if  he  has  not  enough  property  left  to  pay 
existing  debts,  the  transaction  is  voidable  and  presumed 
fraudulent  so  far  as  existing  creditors  are  concerned(fc). 
But  this  presumption  may  be  rebutted  by  evidence  nega- 
tiving such  intent (0-  The  transfer  is  also  void  against 
creditors  whose  debts  accrued  subsequently  if  an  express 
intent  to  defraud  them  can  be  proved (m).  If  however,  a 
man  is  solvent  at  the  time  of  the  transfer  and  after  taking 
away  the  property  which  is  put  into  settlement  he  remains 
solvent  and  does  not  at  the  time  contemplate  doing  any- 
thing which  could  lead  to  insolvency  the  transfer  cannot 
be  attacked  (ti). 

Early  Views. — There  have  at  different  times  been  dif- 
ferent constructions  placed  on  the  statute  in  regard  to 
what  is  necessary  evidence  that  a  voluntary  settlement 
was  executed  with  the  intention  of  defeating  or  delaying 

(k)  Allan  v.  McTavish  (1882),  8  A.R.  466;  Sun  Life  v.  Elliott 
(1901),  31  S.C.R.  91;  Freeman  v.  Pope  (1870),  L.R.  5  Ch.  538;,  Bank 
of  Montreal  v.  Davis,  9  O.K.  556. 

{I)   Carr  v.  Corfield  (1891),  20  O.K.  218. 

(m)  Ex  p.  Russell  (1882),  19  Chy.  D.  588;  Ware  v.  Gardiner 
(1869),  7  Eq.  317;  Spirett  v.  Willows  (1865),  3  DeG.  J.  &  S.  293. 
(See  Title  "  Subsequent  Creditors). 

(n)   McKay  v,  Douglas  (1872),  L.R.  14  Eq.  p.  121. 
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creditors.  In  the  earlier  cases  a  mere  indebtedness  of  any- 
kind  on  the  part  of  the  settlor  was  considered  sufficient  to 
void  the  instrument (o). 

Subsequently  it  was  thought  that  the  mere  fact  of  a 
voluntary  settlor  being  indebted  was  not  sufficient  to  viti- 
ate the  settlement  but  that  is  was  necessary  that  at  the 

time  it  was  executed  he  should  be  insolvent (p). 

'^ 

Accepted  Doctrine. — It  is  now  the  generally  accepted 
view  that  the  question  of  fraud  does  not  depend  on  whether 
the  settlement  was  voluntary  or  the  debtor  insolvent  at 
the  time  he  made  it  but  upon  whether  considering  all  the 
facts  the  amount  of  the  liabilities,  assets,  and  all  other 
circumstances  of  the  case  the  intention  of  the  debtor 
appears  to  have  been  to  hinder,  delay  or  defraud  his  credi- 
tors (g).  All  the  contemporaneous  circumstances  should 
be  considered  in  reaching  a  conclusion  as  to  what  the 
intent  of  the  debtor  was  in  making  a  transfer;  subsequent 
circumstances,  however,  need  not  be  considered  except 
those  which  must  necessarily  have  been  contemplated  by 
the  debtor(r). 

Allan  v.  McTavish. — The  principle  of  this  case  may 
be  thus  stated: — Where  there  is  no  direct  proof  of  inten- 
tion, if  a  person  owing  debts  makes  a  settlement  which 
subtracts  from  the  property  which  is  the  proper  fund  for 
the  payment  of  those  debts  and  without  which  the  debts 
cannot  be  paid,  then,  since  it  is  a  necessary  consequence 
of  the  settlement  that  some  of  the  creditors  must  remain 

(o)  Riissell  V.  Hammond  (1738),  1  Atk.  15;  Holloway  v.  Mil- 
lard (1816),  1  Mad.  414. 

(p)  Lush  V.  Wilkinson  (1800),  5  Ves.  Jr.  384;  Shears  v.  Rogers 
(1832),  3  B.  &  Ad.  362. 

(q)  May  2nd  Ed.  p.  61;  French  v.  French  (1855),  6  De  G.  M.  & 
G.  95;   Thompson  v.  Wehster  (1859),  4  Drew.  628. 

(v)  Re  Lane-Fox,  [1900]  2  Q.B.  508;  Ex  p.  Russell  (1882), 
19  Chy.  D.  588;  Re  Maddever  (1884),  27  Chy.  D.  523;  Genge  v. 
Wachter  (1899),  4  Terr.  L.R.  122. 
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unpaid,  the  law  infers  intent  and  a  Judge  should  in  direct- 
ing a  jury  state  that  the  intent  is  presumed (5). 

Embarassment  of  Debtor. — The  mere  fact,  however,  that 
the  transferor  is  in  embarrassed  circumstances  is  not  by 
itself  sufficient  ground  from  which  to  infer  fraudulent 
intention  if  the  property  left  out  of  the  settlement  is  suf- 
ficient to  pay  all  the  debts  then  owing  either  due  or  accru- 
ing due(<). 

And  if  an  embarrassed  debtor  receives  adequate  present 
consideration  his  estate  is  not  diminished  by  the  transac- 
tion and  no  one  can  be  said  to  be  injured (tt). 

What  Indebtedness  is  Necessary. — The  rule  as  to  what 
indebtedness  is  necessary  has  been  stated  by  Lord  Lang- 
dale  in  TowTisend  v.  WestcoUi^v),  in  a  manner  which  has 
been  frequently  approved  of.  He  said  that  the  real  con- 
struction of  the  statute  does  not  warrant  the  proposition 
that  the  existence  of  any  debt  at  the  time  of  the  execution 
of  the  deed  was  sufficient  to  induce  the  Court  to  set  it 
aside  because  there  is  hardly  any  man  who  can  avoid  being 
indebted  to  some  amount.  He  may  intend  to  pay  every  debt 
as  soon  as  it  is  contracted  and  constantly  use  his  best 
endeavors  and  have  ample  means  to  do  so  and  yet  may  be 
frequently  if  not  always  indebted  in  some  small  sum. 
There  may  be  a  withholding  of  the  claim  contrary  to  his 
intention  by  which  he  is  kept  indebted  in  spite  of  himself. 
It  would  be  idle  to  allege  this  as  the  least  foundation  for 
assuming  fraud  or  any  bad  intention.  That  on  the  other 
hand  it  has  been  said  that  something  amounting  to  insol- 

(s)  Allan  V.  McTavish  (1882),  8  A.R.  p.  466.  And  see  Hart  v. 
McLean,  22  R.  &.  G.  (N.S.)  ;  Irwin  v.  Freeman  (1867),  13  Gr.  465; 
Freeman  v.  Pope  (1870),  L.R.  5  Chy.  583. 

(t)  Kent  V.  Riley  (1872),  L.R.  14  Equity  190;  Day  v.  Day 
(1889),  17  A.R.  p.  160. 

(«)   Re  Johnson  (1881),  20  Chy.  D.  397. 

(«)    (1840),  2  Beav,  340. 

4 — PABKEB. 
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vency  must  be  proved  to  set  aside  a  voluntary  conveyance. 
This  too  is  inconsistent  with  the  principle  of  the  Act  and 
with  the  judgments  of  the  most  eminent  Judges. 

Proof  of  isolated  debts  is  not  what  is  required  except 
so  far  as  they  are  material  evidence  of  an  intention  to 
defraud  creditors  or  as  a  foundation  for  the  enquiry  as  to 
the  state  of  the  de^or's  affairs,  but  if  it  can  be  shown 
that  the  settlor  at  the  time  he  made  the  settlement  was 
indebted  to  the  extent  of  insolvency  or  became  so  by  the 
transfer  of  the  property,  that  is  sufficient  to  invalidate  the 
settlement  (t«). 

In  Holmes  v,  Penney  (x),  Pagewood,  V.C.,  said  the  exis- 
tence of  property  at  the  time  of  the  settlement  not  included 
in  it  but  ample  for  the  payment  of  debts  then  due  would 
"negative  the  fraudulent  intention."  In  Freeman  v.  Pope 
(y),  Giffard,  L.J.,  said  that  if  at  the  date  of  the  settle- 
ment the  person  making  the  settlement  was  not  in  a  posi- 
tion actually  to  pay  his  creditors  the  law  would  infer  that 
he  intended  by  making  a  voluntary  settlement  to  defeat 
and  delay  them.  But  as  has  already  been  stated  the  more 
recent  cases  have  established  that  if  it  appears  from  all 
the  circumstances  that  the  effect  might  be  anticipated  and 
has  been  to  defeat,  delay  or  defraud  creditors  the  Court 
will  presume  the  fraudulent  intention  and  it  is  not  neces- 
sary to  bring  actual  proof  that  the  debtor  had  the  intention 
of  doing  so{z). 

Clear  Intent  to  Defraud. — If,  however,  there  is  a  clear 
intention  to  defraud  this  will  be  sufficient  to  over-ride  all 
other  considerations  and  where  a  man  settled  his  property 

{w)  Smith  V.  Cherrill  (1867),  L.R.  4  Equity  390;  Ex  p.  Russell 
(1882),  19  Chy.  D.  588. 

(x)    (1856),  3  K.  &  J.  90. 

(y)    (1870),  L.E.  5  Chy.  page  545. 

{z)  See  Spencer  v.  Slater  (1878),  4  Q.B.D.  13;  Re  Ridler 
(1882),  22  Chy.  D.  82;  Green  v.  Paterson  (1886),  32  Chy.  D,  95; 
Ex  p.  Mercer  (1886),  17  Q.B.D.  290. 
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and  did  not  engage  in  trade  for  eighteen  years  thereafter, 
the  settlement  providing  that  the  life  estate  retained  by 
him  was  to  be  determined  on  his  bankruptcy,  the  transac- 
tion was  held  to  be  clearly  fraudulent  and  the  intention  of 
the  debtor  was  said  to  be  manifested  by  his  desire  to  put 
his  property  out  of  the  reach  of  possible  future  creditors 
by  a  trust  in  his  own  favor  (a). 

Spirrett  v.  Willows. — In  this  connection  the  case  of 
Spirrett  v.  Willows (h)  must  be  considered.  There  the 
grantor  was  solvent  but  after  his .  executing  the  instru- 
ment in  question  wasted  all  his  other  assets  before  a  certain 
debt  became  due. 

Lord  Westbury  in  giving  judgment  said: — "There  is 
some  inconsistency  in  the  decided  cases  on  the  subject  of 
conveyance  in  fraud  of  creditors  but  I  think  the  following 
conclusions  are  well  founded.  If  the  debt  of  a  creditor 
by  whom  the  voluntary  settlement  is  impeached  existed  at 
the  date  of  the  settlement  and  it  is  shown  that  the  remedy 
of  the  creditor  is  defeated  or  delayed  by  the  existence  of 
the  settlement  it  is  immaterial  whether  the  debtor  was 
or  wa^  not  solvent  after  the  making  of  the  settlement.  It 
is  obvious  that  the  fact  of  a  voluntary  settlor  retaining 
money  enough  to  pay  the  debts  which  he  owed  at  the  time 
of  making  the  settlement  but  not  actually  paying  them 
cannot  give  a  different  character  to  the  settlement  or  take 
it  out  of  the  statute;  it  still  remains  a  voluntary  aliena- 
tion or  deed  of  gift  whereby  in  the  event  the  remedies  of 
the  creditors  whose  debts  existed  at  the  time  are  delayed, 
hindered  or  defrauded.  I  am  therefore  of  the  opinion 
that  this  settlement  is  void  as  against  the  plaintiff." 

Criticism. — This  case  has  been  adversely  criticized  by 
more  than  one  Judge  and  is  open  to  the  criticism  that  "if 

(a)  Acraman  v.  Corbett  (1861),  1  J.  &  H.  410.  See  Title 
"  Terminable  Interests,"  infra.  ' 

(6)    (1865),  3  DeG.  J.  &  S.  293. 
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the  propositions  laid  down  there  are  taken  as  abstract  pro- 
positions they  go  too  far,  and  beyond  what  the  law  is  or  was 
at  that  time.  But  if  they  are  taken  in  connection  with  the 
facts  of  that  case,  then  undoubtedly  there  is  abundantly 
enough  to  support  the  decision  "(c).  There  was  in  the 
case,  obviously,  clear  and  plain  evidence  of  an  actual 
intention  to  defeat  ereditors,  which  would,  it  might  be  sup- 
posed, render  other  enquiry  unnecessary. 

Mr.  May,  in  his  work  on  Fraudulent  Conveyances  states 
that  the  judgment  in  Spirrett  v.  Willows  may  now  be  taken 
merely  to  have  established  the  proposition  that  a  settlement 
by  a  man  owing  any  debt,  of  all  his  property  available  to 
pay  that  debt  is  within  the  very  words  of  the  statute  fraud- 
ulent and  void  against  that  debt.  In  his  opinion  the  true 
principle  which  is  now  firmly  established  is  that  a  valid 
voluntary  settlement  may  now  be  made  by  a  settlor  indebted 
at  the  time,  provided  that  ample  available  assets  are  left 
out  of  the  settlement  to  meet  those  debts,  whether  the  debts 
are  then  actually  payable  or  not(d). 

Other  Statements  of  the  Principle.  —  The  question 
whether  a  voluntary  settlement  can  stand  against  creditors 
at  its  date  may  be  said  to  depend  on  whether  they  can  get  a 
present  payment  of  their  debts  without  resorting  to  the  pro- 
perty in  settlement (e). 

Availability  of  Assets  Ketained. — Not  only,  however, 
must  a  transferor  have  sufficient  property  left  after  making 
the  transfer  to  meet  all  his  existing  debts  and  liabilities,  but 
that  property  must  be  actually  available  for  the  purpose  (/). 

(c)  See  Allan  v.  McTavish  (1882),  8  A.R.  p.  459. 

(d)  May  2nd  Ed.  p.  49.  And  see  Ex  p.  Huxtable  (1876),  2  Chy. 
D.  54;  Re  Ridler  (1882),  22  Chy.  D.  74;  O'Doherty  v.  Ontario  Bank 
(1882),  32  C.P.  285. 

(e)  Qreen  v.  Paterson  (1886),  32  Ch.  D.  95. 
if)  Ex  p.  Russell  (1882),  19  Chy.  D.  588. 
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Creditors'  Laches. — Where  after  a  transfer  or  settlement 
a  creditor  has  ample  assets  to  satisfy  existing  debts,  credi- 
tors who  fail  to  proceed  to  recover  their  claims  do  so  at 
their  own  risk,  for  if  by  some  unforeseen  event  the  debtor 's 
remaining  assets  are  impaired,  the  creditor  cannot  then 
seek  to  realize  on  the  settled  assets  (gf). 

Intention  of  Voluntary  Grantee. — It  should  be  noted  in 
regard  to  voluntary  transfers  that  the  intention  of  the 
grantor  only  is  material  (/i).  The  grantee  may  be  abso- 
lutely innocent  and  without  notice  of  the  intent  of  the 
grantor,  and  the  transaction  will  still  be  set  aside  (*).  In 
the  converse  case  of  the  grantee  having  a  fraudulent  intent 
and  the  grantor  being  innocent  of  such  intent,  the  transac- 
tion may  also  be  set  aside (j). 

General  Statement. — From  a  consideration  of  the  pre- 
ceding principles  it  is  clear  that  the  mere  fact  of  a  transfer 
being  voluntary  will  not,  without  more,  render  it  voidable 
by  creditors,  much  less  by  the  grantor.  This  principle 
applies  equally  where  it  is  supported  by  meritorious  con- 
sideration (fe). 

And  it  is  clearly  right  that  it  should  be  so,  for  if  a  man 
not  indebted  and  not  intending  any  fraud  could  not  make 
an  effective  settlement  in  favor  of,  say,  his  wife  or  children, 
because,  by  possibility,  he  might  afterwards  become 
indebted,  it  would  be  a  reduction  of  the  principles  of  law  to 
an  absurdity (0- 

Gifts  to  Charity. — An  insolvent  debtor  cannot  give  away 
his  property  to  charity  any  more  than  he  can  make  a  valid 
gift  to  a  private  person   if  the  intent   is  clearly  fraudu- 

(g)   Clements  v.  Eccles  (1847),  11  Ir,  Eq.  229. 

(h)   Oliver  v.  McLaughlin  (1893),  24  O.R.  41. 

(♦)   McKay  v.  Douglas  (1872),  L.R.  14  Eq.  106. 

(;)   Cornish  v.  Clark   (1872),  L.R,  14  Eq.  184. 

(k)   Kent  v.  Riley   (1872),  L.R.  14  Equity  190. 

il)   See  White  v.  Witt  (1876),  24  W.R.  727.  * 
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lent(m),  but  a  gift  for  charitable  purposes  is  presumed  to 
be  charitable  and  not  fraudulent  (w).  In  other  words,  it 
does  not  come  within  the  general  rule  as  to  voluntary  trans- 
fers, but  the  intent  must  be  expressly  proven. 

Presnmptioii  in  Voluntary  Transfers.— The  ease  of  Carr  v. 
Cor  field  (o)  affords  an  illustration  of  the  principle  that  the 
presumption  of  fraiudulent  intention  where  there  were 
existing  creditors  and  the  effect  of  the  conveyance  was  to 
defeat,  hinder  or  delay  them,  is  not  an  irrebutable  pre- 
sumption. The  debtor  there,  acting  under  the  mistaken 
belief  that  she  was  a  trustee  of  certain  land,  made  a  convey- 
ance of  it  to  the  supposed  beneficiary,  honestly  thinking 
that  she  was  carrying  the  trust  into  effect.  There  was,  how- 
ever, no  valid  trust  binding  upon  her.  This  circumstance 
was  regarded  as  sufficient  to  negative  an  intent  on  the  part 
of  the  debtor  to  defraud  the  creditors (p).  In  another  case 
a  merchant  conveyed  to  his  son  two  parcels  of  land  to  be 
held  by  him  for  himself  and  his  infant  brother  until  the 
coming  of  age  of  the  latter.  When  he  came  of  age  the  land 
was  reconveyed  to  the  father,  who  immediately  gave  two 
conveyances  back,  one  to  each  of  the  sons.  At  the  time  the 
first  conveyance  was  made  the  father  was  in  a  condition  to 
pay  all  his  debts  in  full,  even  after  deducting  the  property 
in  question,  but  he  was  insolvent  at  the  time  of  the  second 
conveyance.  It  was  held  that  under  the  circumstances  the 
second  conveyance  could  not  be  deemed  to  be  made  with 
intent  to  hinder,  delay  or  defraud  creditors,  it  being 
merely  to  carry  out  the  original  arrangement (g). 

(w)   8t.  George's  Church  v.  Branch   (1894),  25  S.W.  Rep.  218. 

(n)   Ramsay  v.  Gilchrist,   [1892]    A.C  412. 

(o)    (1890),  20  O.K.  218. 

(p)  But  see  Sun  Life  v.  Elliott  (1901),  31  S.C.R.  91;  Freeman 
V.  Pope  (1870),  L.R.  5  Ch.  538;  Ex.  p.  Mercer  (1886),  17  Q.B.D.  at 
p.  301;  Ex  p.  Taylor  (1886),  18  Q.B.D.  295. 

(q)   Bank  of  Montreal  v.  Davis  (1885),  9  O.R.  556. 
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Grantor's  Ignorance  of  His  Circumstances. — The  grantor 
in  a  voluntary  conveyance  must  be  deemed  to  have  known 
the  state  of  his  circumstances,  whether  he  really  knew  or 
not,  and  evidence  that  he  did  not  will  not  necessarily  rebut 
the  presumption  of  fraud(r).  But  if  he  was  not  aware  of 
his  inability  to  meet  his  liabilities  and  had  contracts  or  pros- 
pects on  hand  from  which  he  might  reasonably  have 
been  expected  to  make  a  profit,  though  they  afterwards 
proved  unsuccessful,  the  presumption  might  be  rebutted (s). 

Insolvency  Soon  After  Transfer. — There  is  a  further  im- 
portant principle,  namely,  that  if  insolvency  takes  place 
shortly  after  the  execution  of  a  voluntary  transfer,  that  will 
in  general  be  suiBcient  evidence  on  which  to  set  aside  the 
transfer.  There  may,  however,  be  exceptions  to  this  rule, 
and  where  the  insolvency  has  been  directly  caused  by  some 
unexpected  loss,  such  as  fire,  or  something  which  could  not 
have  been  reasonably  reckoned  upon  when  the  settlement 
was  executed,  that  will  bring  the  transfer  within  the  excep- 
tions (i). 

Determining  Debtor's  Position. — The  question  sometimes 
resolves  itself  into  a  matter  of  determining  upon  conflicting 
evidence  what  was  the  value  of  the  various  assets  of  the 
debtor  at  the  time  he  made  the  transfer,  and  comparing  the 
amount  of  his  liabilities (w).  The  assets,  too,  must  be  avail- 
able for  creditors  at  the  time  of  the  transfer  (v),  though  the 
liabilities  need  not  necessarily  be  matured.  The  mere  fact 
of  a  creditor  having  something  in  pawn,  pledge,  hypothec 
or  mortgage  does  not  destroy  his  character  as  creditor  or 

(r)   Christy  y.Courtenay  (1849),  13  Beav.  96, 

{s)   Re  Russell  (1882),  7  A.R.  777. 

it)  Fleming  v,  Edwards  (1896),  23  A.R.  718.  See  also  Crossley 
V.  Elworthy  (1871),  L.R.  12  Equity  p.  167;  Toumsend  v.  Westacoit 
(1840),  2  Beav.  340.     (See  further  Title  "Subsequent  Creditor.") 

(«)  Bank  of  Montreal  v.  Davis   (1885),  9  O.R.  556. 

(v)  Ex.  p.  Russell  (1882),  19  Ch.  D.  598. 
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deprive  him  of  the  right  which  the  statute  gives  a  creditor. 
If,  however,  he  is  a  secured  creditor,  and  has  sufficient  of 
the  assets  of  the  debtor  in  his  hand  to  fully  cover  the 
indebtedness,  then  undoubtedly  the  statute  was  not  intended 
for  him.  There  is  a  presumption  that  the  security  is  ade- 
quate, but  if  it  be  shown  that  the  mortgaged  property  is  not 
sufficient  to  satisfy  th§  debt,  the  mortgagee,  of  course,  will 
be  a  creditor  for  the  balance (w). 

Onus  of  Proof. — The  onus  is  on  those  supporting  a  vol- 
untary conveyance  to  show  the  existence  of  other  property 
available  for  creditors  (re). 

Solvency. — The  question  of  solvency  depends  not  on 
the  nominal  value  of  unsaleable  goods,  but  upon  whether 
enough  can  be  realized  from  the  property  to  pay  the  lia- 
bilities. Whether  creditors  can  make  their  debts  if  they  try 
to  enforce  their  collection  by  judicial  process  is  a  surer  test 
than  the  opinion  of  indifferent  persons  (t/). 

Intention — "Necessary  Consequences." — It  must  also  be 
noted  that  the  language  that  has  been  used  in  a  great  many 
cases,  that  a  man  must  in  point  of  law  be  held  to  have  in- 
tended the  necessary  consequences  of  his  own  acts,  is  apt  to 
mislead  by  confusing  the  boundary  between  law  and  fact,, 
and  consequences  which  can  be  foreseen  with  those  which 
cannot  (s). 

No  doubt  in  coming  to  a  particular  conclusion  as  to  the 
intention  in  a  man's  mind,  one  should  take  into  account  the 

{w)  Sun  Life  v.  Elliott  (1901),  31  S.C.R.  91.  And  see  Crombie 
V.  Young  (1894),  26  O.R.  194;  Jenkyn  v.  Vaughan  (1856),  3  Drew 
419;  Ware  v.  Gardiner  (1869),  L.R.  7  Eq.  317.  And  see  Title 
"  Creditors." 

(x)  Osborne  v.  Carey  (1888),  5  Man.  R.  237;  Taylor  v.  Jones, 
(1743),  2  Atk.  600;  Masuret  v.  Mitchell  (1879),  26  Gr.  435;  Dundee 
Mortgage  Co.  v.  Peterson  (1889),  6  Man.  R.  66. 

[y)  Rae  v.  McDonald   (1887),  13  O.R.  at  p.  359;   Warnock  v. 
Kleopfer  (1887),  14  O.R.  288;  Affirmed  15  A.R.  324;  18  S.C.R.  701. 

(«)  Ex  p.  Mercer  (1886),  17  Q.B.D.  at  p.  301. 
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necessary  result  of  the  acts  which  he  has  done,  using  the 
words  ** necessary  result"  not  metaphysically  but  in  their 
ordinary  business  sense.  And,  of  course,  if  there  was 
nothing  to  the  contrary,  one  would  come  to  the  conclusion 
that  the  man  did  intend  the  necessary  result  of  his  acts. 
"But  if  other  circumstances  make  one  believe  that  the  man 
did  not  intend  to  do  that  which  the  Court  is  asked  to  find 
that  he  did  intend,  to  say  that,  because  that  was  the  neces- 
sary result  of  what  he  did,  one  must  find  contrary  to  the 
evidence,  that  he  did  not  intend  to  do  it,  is  to  ask  the  Court 
to  find  that  to  be  a  fact  which  one  really  believes  to  be  un- 
true in  fact"(a). 

Classes  of  Cases. — There  appear  to  be  a  number  of  more 
or  less  well  defined  cases  which  all  appear  to  be  governed  by 
the  principles  stated  in  this  chapter.  They  have  been 
catalogued  by  Mr.  Hunt  as  follows: — (1)  Where  the  pro- 
perty which  remains  in  the  hands  of  the  settlor  after  the 
execution  of  the  voluntary  settlement  is  either  insufficient 
for  payment  of  his  existing  debts  or  is  protected  by  some 
rule  of  law  from  being  taken  in  execution(&) ;  or  (2) 
where  the  property  of  the  settlor  which  remains  after  the 
voluntary  settlement  is  executed  is  of  such  a  nature  or  in 
such  a  situation  that  the  creditors  will  be  obliged  to  wait  a 
considerable  length  of  time  or  incur  great  expense  before  it 
can  be  realized,  as  if  it  be  a  contingent  interest  or  be  situ- 
ated abroad  or  consist  of  debts (c),  or  (3)  where  the  settlor 
was  after  the  execution  of  the  instrument  in  perfectly  sol- 
vent circumstances,  but  has  since  divested  himself  of  so 
much  of  the  property  which  was  reserved  out  of  the  settle- 
ment that  there  is  not  enough  left  to  pay  the  debts  which  he 
owned  at  the   time   the   settlement   was   made(c),  or  (4) 

(a)    See  Ex  p.  Mercer  (1886),  17  Q.B.D.  pp.  298-301;  Cunning- 
ham V.  Curtis   (1896),  5  B.CR.  472. 

(6)   Strong  v.  Strong  (1854),  18  Beav.  408. 

(c)    Thompson  v.  Webster,  7  Jur.  N.S.  531.  ^ 
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where  a  voluntary  settlement  has  the  effect  of  hindering  or 
delaying  existing  creditors,  or  (5)  where  a  person  has  in- 
curred a  liability  to  pay  a  debt  upon  a  contingency  or  at  a 
future  day,  and  then  voluntarily  assigns  so  much  of  his  pro- 
perty that  he  has  not  the  means  of  satisfying  the  debt  when 
it  becomes  due(d),  or  (6)  where  such  settlements  have 
hindered  or  delayed  persons  to  whom  the  settlor  had  pre- 
vious  to  the  date  thereof  become  bound  as  surety  for  the 
payment  of  money (e),  or  (7)  to  whom  he  had  given  secur- 
ities which  were  not  payable  till  after  his  decease (/).  All 
these  cases  appear  to  be  now  governed  by  the  above  men- 
tioned rules, 

(c)  Freeman  v.  Pope  (1870),  L.R.  5  Ch.  538. 

id)   Crossley  v.  Eltoorthy  (1871),  L.R,  12  Equity  158. 

(e)    Goodricke  v.  Taylor  (1864),  2  DeG.  J.  &  S.  135. 

if)  Adames  v,  Hallett  (1868),  L.R,  6  Equity  468,    See  Hunt  on 
Fraudulent  Conveyances,  2  Ed.  55, 
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CHAPTER  VII. 

Intent  to  Defraud  in  Transfers  for  Valuable  Con- 
sideration. 

Difficulty  of  Impeaching. — One  who  desires  to  attack  a 
conveyance  for  valuable  consideration  is  confronted  with  a 
task  of  great  difficulty.  He  must  show  an  express  intent  to 
defraud  on  the  part  of  the  grantor,  and  the  onus  is  upon 
him.  It  is  not  sufficient  to  prove  that  the  result  of  the 
transfer  is  to  delay  or  exclude  creditors  (5r),  and  if  the 
transfer  is  for  valuable  consideration  to  a  purchaser  with- 
out notice  of  an  intention  to  defraud  creditors,  it  cannot  be 
attacked  at  all.  The  purchaser  is  more  entitled  to  be  pro- 
tected than  the  creditors  themselves;  their  claim  is  on  the 
general  estate,  but  he  has  paid  for  the  particular  property 
transferred  to  him.  Further  he  is  expressly  exempted  from 
the  operation  of  the  a.ct(h). 

Notice  to  Transferee  Necessary. — It  matters  not  whether 
the  transfer  be  by  way  of  sale  or  mortgage.  In  order  to 
bring  the  lender  of  the  money  who  takes  security  within  the 
Statute  of  Elizabeth  it  is  necessary  to  show  that  the  person 
lending  the  money  and  taking  the  security  was  not  innocent 
of  fraudulent  intent.  If  he  be  innocent  of  such  intent  he 
cannot  be  affected  by  the  fact,  if  it  be  a  fact,  that  there  was 
a  fraudulent  intent  unknown  to  him,  in  the  mind  of  the 
borrower.  The  purchaser  for  value  in  good  faith  without 
notice  is  within  the  very  terms  of  section  6  of  the  Statute 

(g)  Hickerson  v.  Parrington  (1891),  18  A.R.  635;  Re  Johnson 
(1881),  20  Ch.  D.  389;  Harmon  v.  Richards  (1852),  10  Hare  81. 

{h)  George  v.  Milbanke  (1803),  9  Ves.  190;  Re  Johnson 
(1881),  20  Ch.  D.  389;  Hale  v.  Saloon,  Etc.  Co.  (1859),  4  Drew.  492; 
Prewit  V.  Wilson  (1880),  103  U.S.  24;  Brown  v.  Sweet  (1880),  7 
A.R.  725.  ^ 
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of  Elizabeth,  and  a  mortgagee  is  a  purchaser  pro  tanto(i). 
Notice  of  the  indebtedness  merely  of  the  grantor  is  not  alone 
sufficient  under  the  Statute  of  Elizabeth;  there  must  be 
notice  of  the  fraudulent  intent.  As  was  said  in  Copis  v. 
Middleton{j),  if  notice  of  debts  were  sufficient  to  avoid  a 
sale  a  purchaser  would  need  not  only  an  abstract  of  the 
vendor's  title,  but  an  abstract  of  his  circumstances.  And 
there  is  no  principle  of  law  which  compels  any  man  bar- 
gaining for  or  taking  security  upon  goods  to  make  any  en- 
quiry either  before  or  afterwards  as  to  what  disposition  it 
is  intended  to  make  of  the  money  or  property  trans- 
ferred (A;). 

If  it  be  admitted  or  be  apparent  that  there  was  a  fraud- 
ulent intent  participated  in  by  both  parties,  then  further 
enquiry  as  to  consideration  or  other  facts  is  unnecessary (i). 

Under  modern  execution  acts,  money,  being  generally 
exigible,  may  be  the  subject  of  fraudulent  settlement (w). 

Even  though  there  were  some  suspicious  circumstances, 
a  purchase  will  be  upheld  unless  it  is  shown  that  it  is  a  con- 
trivance to  defraud  creditors  and  that  the  purchaser  was 
privy  to  it(w). 

Intent  Under  Provincial  Acts. — As  to  the  question  of 
intent  under  the  Provincial  Acts,  it  may  be  regarded  as 
generally  settled  that  both  in  regard  to  the  intent  to  defeat 
creditors  and  the  intent  to  prefer,  the  transferee  must  be 

(i)  Brown  v.  Sweet  (1880),  7  A.R.  725;  Bott  v.  8mith  (1859), 
21  Beav.  511;  Alton  v.  Harrison  (1869),  L.R.  4  Ch.  622. 

(;•)    (1817),  2  Mad.  430. 

(k)   Burns  v.  Wilson  (1897),  28  S.C.R.  207. 

{I)  Bott  V.  Smith  (1856),  21  Beav.  511;  Cadogan  v.  Kennett 
(1776),  Cowp.  434;  Twyne's  case,  2  Co.  fol.  80  p.  212;  Acraman  v. 
Corhett  (1861),  1  J.  &  H.  410;  Ex.  p.  Chaplin  (1884),  26  Ch.  D.  319. 

(w)  Christ's  Hospital  v.  Budgin  (1712),  2  Vern.  683;  Neale  v. 
Day  (1858),  28  L.J.  (N.S.),  Ch.  45;  French  v.  French  (1855),  6 
DeG.  M.  &  G.  95. 

(n)   Hickerson  v.  Parrington   (1891),  18  A.R.  p.  643. 
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shown  to  have  had  notice,  if  not  of  the  actual  intent,  at  least 
of  the  embarrassed  creditor  of  the  debtor (o).  And  this 
notwithstanding  that  the  effect  of  the  preferential  trans- 
fers as  evidence  of  the  intent  has  several  times  been  the 
subject  of  recent  legislation,  while  the  provisions  regard- 
ing transfers  to  defeat  creditors  remain  substantially  as 
they  were  when  first  enacted. 

A  different  view  has,  however,  been  taken  under  the  Pro- 
vincial Act  in  Manitoba  (p). 

Intent  to  Defeat  Execution. — In  Wood  v.  Dixie {q),  it 
was  decided  that  if  a  conveyance  was  made  hona  fide  and 
with  the  intention  that  the  property  should  pass,  the  con- 
veyance would  not  be  fraudulent,  though  made  to  defeat  an 
expected  execution (r).  This  view  was  adopted  in  Ontario  in 
the  case  of  Smith  v.  Moffatt{s).  It  had  been  said  previously 
in  Ontario  that  Wood  v.  Dixie  practically  did  away  with 
the  Statute  of  Elizabeth (#),  but  the  Court  of  Appeal  con- 
sidered they  must  be  governed  by  that  case,  the  principle  of 
which  had  been  generally  adopted  by  all  Courts  of  law  and 
equity  in  England (w). 

The  law  has  been  altered  in  some  of  the  Canadian  Pro- 

(o)  See  Hephum  v.  Park  (1884),  6  O.R.  472;  Burns  v.  McKay 
(1885),  10  O.R.  167;  McRoberts  v.  Steinhoft  (1886),  11  O.R.  369. 

(p)  See  Schwartz  v.  Winkler  (1901),  13  Man.  R.  493.  And  for 
a  discussion  of  intent  under  the  Provincial  Acts  see  Title  "  Intent  in 
Preferential  Transactions." 

(g)    (1845),  7  Q.B.  892. 

(r)  Hall  V.  Kiasock  (1853),  11  U.C.R.  9.  And  see  Janes  v. 
Whitehead,  11  C.B.  406;  Bank  of  Toronto  v.  Eccles  (1862),  2  E.  & 
A.  74;  Pickstock  v.  Lyster,  3  M.  &  S.  371;  Marlow  v.  Orgill,  8  Jur. 
N.S.  829;  Johnson  v.  Osenton  (1869),  L.R.  4  Ex.  107;  Clark  v.  Mor- 
tell,  21  U.C.R.  600. 

(a)    (1869),  28  U.C.R.  486. 

(*)   Ootwalls  V.  Mulholland,  15  C.  P.  75  per  Wilson,  J. 

(m)  And  see  also  White  v.  Stevens  (1850),  7  U.C.R.  340;  Smith 
V.  Moffatt  (1869),  28  U.C.R.  486;  Whelpley  v.  Riley  (1851),  7  N.B. 
275;  Alton  v.  Harrison  (1869),  L.R.  4  Ch.  622;  Ex  p.  Games  (1879), 
12  Ch.  D.  314.  f 
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vinces  in  this  respect  by  enactments  declaring  the  proper 
construction  to  be  placed  on  the  statute(v). 

These  Acts  provide  that  if  a  transfer  is  made  with  the 
prohibited  intent,  the  fact  that  it  is  founded  on  a  valuable 
consideration  and  is  made  with  the  intention  of  passing  the 
property  will  not  save  it. 

The  effect  of  these  Acts  is  to  alter  the  rule  to  what  seems 
a  more  natural,  not  to  say  honest,  construction,  and  one  that 
is  similar  to  that  originally  placed  upon  it  by  Lord  Mans- 
field in  Worseley  v.  De  Mattos{w).  He  says  if  a  man,  know- 
ing that  a  creditor  has  obtained  a  judgment  against  his 
debtor,  buys  the  debtor's  goods  for  a  full  price  to  enable 
him  to  defeat  the  creditor's  execution,  it  is  fraudulent (x). 

In  other  words,  a  sale  made  with  the  intent  of  both  ven- 
dor and  vendee  to  defeat  the  creditors  of  the  former  is  void 
whether  the  sale  was  or  was  not  intended  to  take  effect  as 
between  the  parties  to  it  (2/). 

And  if  the  purchaser  knows  the  intent  of  the  grantor  is 
to  defraud  his  creditors,  the  fact  that  he  has  paid  a  valu- 
able consideration,  and  that  the  property  was  intended  to 
pass  to  him  will  not  avail  him.  There  must  be  bona  fides  on 
his  part;  that  is  to  say,  ignorance  of  the  fraudulent  intent 
on  the  part  of  the  vendor  (2;).  But  in  the  Provinces  where 
the  declaratory  Act  has  not  been  passed  the  principle  of 
Wood  V.  Dixie  will  govern. 

Transfer  to  Creditor. — A  transfer  to  secure  an  exist- 
ing debt,  even  though  made  with  intent  to  prevent  the  pro- 

(v)   See  R.S.O.   (1897)   cap.  115;  R.S.M.   (1891)   cap.  61. 

(w)    (1758),  1  Burr.  467. 

{x)   See  Dalglish  v.  McCarthy   (1872),  19  Gr.  582. 

iy)  Wood  V.  Irwin  (1869),  16  Gr.  398.  And  see  Bank  of  U.  0. 
V.  Thomas  (1862),  9  Gr.  321;  (1864),  2  E.  &  A.  502;  Morrison  v. 
Steer  (1871),  32  U.C.R.  182;  Merchants'  Bank  v.  Clarke  (1871), 
18  Gr.  594;  Re  Johnson  (1881),  20  Ch.  D.  389;  Eraser  v.  Thompson 
(1859),  1  Giff.  49;  Bulmer  v.  Hunter  (1869),  L.R.  8  Eq.,  46; 
Cadogan  v.  Kennett  (1776),  2  Cowp.  p.  435. 

(z)  Cameron  v.  Cusack  (1890),  17  A.R.  489;  Steele  v.  Ramsay 
(1885),  1  Terr.  L.R.  1. 
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perty  being  seized  under  execution  at  the  suit  of  another 
creditor,  is  not  void  under  Elizabeth,  chap.  5,  if  the  trans- 
feree does  not  either  directly  or  indirectly  make  himself  an 
instrument  for  the  purpose  of  subsequently  benefiting  the 
transferor.  So  long  as  there  is  an  existing  debt  and  the 
transfer  is  made  for  the  purpose  of  securing  that 
debt,  and  he  does  not  either  directly  or  indirectly  make  him- 
self an  instrument  for  the  purpose  of  subsequently  bene- 
fiting the  transferor,  he  is  protected  and  the  transaction 
cannot  be  held  void  (a).  On  the  other  hand,  if  a  man  having 
many  creditors  assigns  to  one  of  them  property  exceeding  in 
value  the  amount  of  the  debt,  to  the  extent  of  the  excess  he 
thereby  defeats  and  delays  the  others(6). 

General  Assignment. — An  assignment  for  the  benefit  of 
creditors  generally  is,  as  has  long  been  settled,  free  from 
impeachment  under  the  Statute  of  Elizabeth.  If,  however, 
such  an  instrument  contains  provisions  for  the  benefit  of 
the  assignor,  or  for  the  personal  benefit  of  the  assignee,  put- 
ting it  in  his  power  and  making  it  his  interest  to  hinder 
creditors,  the  assignment  having  a  tendency  to  delay  the 
prompt  realization  of  the  assets  and  the  application  to  the 
satisfaction  of  creditors,  the  deed  may  be  one  which  it  would 
be  unreasonable  to  require  creditors  to  accept  and  in  that 
case  they  are  manifestly  entitled  to  insist  on  its  avoidance 
under  the  statute (c). 

Turning  Assets  Into  Money. — It  has  been  said  by  the 
Supreme  Court  of  Canada  that  the  payment  of  money  to  a 
person  in  exchange  for  property  of  that  person  does  not, 
per  se,  affect  in  any  way  the  quantum  of  his  assets  avail- 

(a)   Mulcahy  v.  Archibald   (1898),  28  S.C.R.  523. 

(6)   Merritt  v.  ^iles   (1881),  28  Gr.  p.  351;    Hale    v.  Allnutt 
(1856),  18  C.B.  505. 

(c)   Kirk  V.  Chisholm  (1896),  26  S.C.R.  111.    See  further jis  to 
this,  title  "  Assignment." 
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able  for  his  creditors  generally (d).  But  it  should  not  be 
overlooked  that  the  conversion  of  all  tangible  assets  into 
cash  is  often  a  preparatory  step  in  a  fraudulent  scheme,  to 
be  followed  by  a  concealment  or  distribution  of  the  cash. 
In  a  ^Massachusetts  case,  it  was  laid  down  that  if  a  debtor 
with  the  puropse  to  defeat  his  creditors  converts  his  land 
into  money  because  money  is  more  easily  shuffled  out  of 
sight  than  land,  he  commits  a  gross  fraud.  If  his  object  for 
making  the  sale  is  known  to  the  purchaser,  and  he  never- 
theless takes  the  transfer,  his  title  is  worthless  as  against 
creditors,  though  he  may  have  paid  a  full  price  (e). 

Notice  to  Solicitor  of  Tranferee. — A  person  is  affected 
with  notice  of  that  which  is  known  to  his  solicitor,  on  the 
principle  that  it  is  the  duty  of  the  solicitor  to  inform  his 
client  of  the  fact,  and  it  will  be  assumed  that  he  has  dis- 
charged his  duty.  But  there  can  be  no  breach  of  duty  in  not 
informing  a  client  unless  the  solicitor  himself  had  a  per- 
sonal knowledge.  Most  of  the  cases  applying  the  doctrine 
that  knowledge  in  the  solicitor  is  notice  to  the  client,  are 
cases  in  which  it  would  be  a  direct  fraud  on  the  part  of  the 
client,  with  notice  of  the  facts  known  to  his  solicitors,  to  do 
what  he  has  done.  IMany  have  been  cases  of  taking  a  con- 
veyance with  knowledge  in  the  solicitor  of  there  being  a  pre- 
vious conveyance,  and  with  intent  by  registration  or  other- 
wise to  displace  or  postpone  the  title  of  a  previous 
grantee  (/).  This  imputed  knowledge  has  not  been  extended 
to  matters  which  have  no  reference  to  rights  affected  by  that 
transaction,  but  which  merely  relate  to  the  motives  and  ob- 


207. 


(d)   See  per  Sedgewick,  J.,  in  Burns  v.  Wilson  (1897),  28  S.C.R. 


(e)  Wadsworthr.  Williams  (1868),  100  Mass.  126;  Covanhovan 
V.  Hart  (1853),  21  Pa.  St.  500.  As  to  question  of  intent  to  prefer, 
see  "Preferences,"  infra. 

I        if)  Broum  v.  Stceet   (1881),  7  AR.  p.  739;  Re  Marseilles  Ex- 
tension Ry.  Co.   (1871),  L.R.  7  Ch.  161. 
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jects  of  the  parties  or  to  the  consideration  upon  which  the 
matter  in  hand  is  founded  (/i).  To  carry  this  doctrine  fur- 
ther than  it  has  already  been  carried  would  lead  to  mis- 
chievous consequences  (i). 

And  where  such  motives  exist  in  the  mind  of  a  solicitor 
as  would  be  sufficient,  with  ordinary  men,  to  induce  them 
to  withhold  information  from  the  client,  the  presumption 
is  that  it  is  withheld,  and  the  uncommunicated  knowledge 
of  the  solicitor  is  not  imputed  to  the  client  as  notice  (i). 
In  Gibbons  v.  WUsonik),  what  was  known  to  the  solicitor 
was  the  fraudulent  intent  of  the  debtor,  which  was  neces- 
sary to  be  concealed  from  the  party  advancing  the  money, 
in  order  that  he  might  loan  his  money  upon  a  security 
which  would  be  utterly  worthless  if  he  had  notice  of  it. 
The  Court  thought  it  quite  as  improbable  that  the  informa- 
tion of  such  a  fraud  would  be  communicated  by  the  solicitor 
to  the  innocent  client  in  such  a  case  as  in  a  case  where  he 
had  been  expressly  directed  by  the  other  client  not  to  com- 
municate a  fact,  and  that  the  reason  for  presuming  that  the 
solicitor  has  discharged  his  duty  by  giving  notice  did  not 
exist  in  such  a  case.  They  further  said  that  it  would  be  an 
encouragement  of  fraud  to  apply  the  rules  of  notice  which 
were  established  for  the  safety  of  mankind  to  a  transaction 
like  this ;  it  would  be  sanctioning  a  scheme  to  rob  a  man  by 
colluding  with  his  solicitor. 

Knowledge  Acquired  in  Impeached  Transaction. — In  one 
of  the  most  recent  cases  on  the  subject.  Burns  v.  Wilson{l), 
the  Supreme  Court  of  Canada  laid  down  the  rule  that 
knowledge  on  the  part   of   the   solicitor   for  a  mortgagee 

(h)   Wyllie  v.  Pollen  (1863),  32  L.J.  Ch.  782. 

(i)   Brown  v.  Sweet,  supra. 

(j)   Cameron  v.  Hutchinson  (1869),  16  Gr.  526. 

(fc)    (1890),  17  A.R.  1.  X 

(I)    (1897),  28  S.C.R.  207.  ' 

5 — PARKEB. 


66  TRANSFERS    FOR   VALUE. 

acquired  in  connection  with  the  impeached  transaction  was 
notice  to  the  mortgagee,  and  that  he  must  be  held  to  know 
what  his  solicitor  knew.  Having  such  notice  the  defence  of 
ignorance  on  the  part  of  the  principal  would  be  of  no  avail 
as  against  the  knowledge  of  the  solicitor,  and  the  money 
could  not  be  held  to  be  advanced  in  good  faith.  In  this 
case  which  was  very-^similar  to  Gihhons  v.  WilsonCm),  a 
debtor  executed  a  chattel  mortgage  in  favor  of  a  money 
lender  by  whom  a  loan  was  made.  The  money  which 
was  in  the  hands  of  the  mortgagee 's  solicitor,  who  also 
acted  for  the  preferred  creditor  throughout  the  transaction, 
was  at  once  paid  over  to  the  creditor,  who  at  the  same  time 
delivered  to  the  solicitor  a  bond  indemnifying  the  mort- 
gagee against  any  loss  under  the  chattel  mortgage.  It  was 
held  that  all  the  circumstances  being  necessarily  known  to 
the  solicitor  in  the  transaction  of  the  business  must  be 
assumed  to  have  been  known  to  the  mortgagee,  and  the 
whole  affair  considered  as  one  transaction  contrived  to 
evade  the  consequence  of  illegally  preferring  a  particular 
creditor  over  others  and  that  the  advance  was  not  a  bona 
fide  payment  of  money  within  the  meaning  of  the  statutory 
exceptions  (m). 

Badges  of  Fraud  in  Conveyances  for  Value. — Secrecy  has 
always  been  the  accompaniment  of  fraud,  and  for  this  rea- 
son circumstantial  evidence  must  usually  be  the  main  de- 
pendence of  creditors  attacking  a  transaction.  From  the 
earliest  cases  to  the  present  time  we  find  certain  circum- 
stances recurring  which  have  been  so  often  repeated  and 
have  become  so  commonly  known  in  fraudulent  transac- 

(m)    (1890),  17  A.R.  1. 

(n)  See  also  Re  Colemere  (1865),  L.R.  1  Chy.  128;  Sykes  v. 
Bond  (1861),  7  Jur.  KS.  1024;  Sharpe  v.  Foy  (1868),  L.R.  4  Ch. 
35;Cave  v.  Cave  (1880),  15  Chy.  D.  639;  Saffron  v.  Rayner  (1880), 
14  Chy.  D.  406;  Taylor  v.  London  and  County  Banking  Co.,  [1901] 
2  Ch.  231. 
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tions  that  they  have  been  catalogued  as  ' '  badges  of  fraud. ' ' 
They  are,  in  short,  facts  calculated  to  throw  suspicion  on 
the  transaction  and  to  call  for  an  explanation. 

Twyne's  Case(ww). — This  celebrated  case  has  been  the 
subject  of  repeated  comments  by  Judges  down  to  the  pre- 
sent day,  and  is  a  monument  of  acute  legal  perception  and 
mastery  of  legal  principles.  P.  was  indebted  to  T.  in  the 
sum  of  £400,  and  also  to  C.  in  the  sum  of  £200;  C.  com- 
menced an  action  of  debt  against  P.,  and,  pending  the  ac- 
tion, P.  secretly  executed  a  deed  of  gift  of  all  his  goods  and 
chattels,  being  of  a  value  about  £300,  to  T.  in  satisfaction  of 
his  debt.  P.,  however,  retained  possession  of  the  goods  and 
dealt  with  them  as  owner,  selling  some  of  them,  and  sheared 
certain  sheep,  marking  them  with  his  own  mark.  C.  ob- 
tained judgment  against  P.  and  levied  an  execution  on  the 
goods.  T.  resisted  and  claimed  the  goods  by  virtue  of  the 
deed  of  gift.  The  case  came  before  the  Court  of  Star  Cham- 
ber, and  after  consideration  they  laid  down  that  there  were 
certain  badges  of  fraud  appearing.  First,  the  gift  was 
general  without  exception  of  the  donor's  wearing  apparel, 
etc. ;  second,  the  donor  continued  in  possession  and  acted  as 
owner  of  the  goods  and  by  means  thereof  traded  with  others 
and  defrauded  and  deceived  them;  third,  the  transfer  was 
secret ;  fourth,  it  was  made  pending  the  action ;  fifth,  there 
was  a  secret  trust  between  the  parties ;  sixth,  the  deed  con- 
tained certain  unusual  recitals  to  the  effect  that  it  was 
made  honestly,  truly  and  bona  fide.  Probably  the  most  sur- 
prising thing  about  the  case  to  the  modern  reader  is  the  pre- 
sence of  certain  features  of  fraudulent  dealings  which  are 
generally  considered  as  modem,  and  the  accurate  way  in 
which  they  were  singled  out  as  badges  of  fraud  and  pro- 
perly catalogued. 

(nn)  2  Co.  fol.  80  p.  212. 
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Effect  of  Badge  of  Frand. — There  are  no  such  things  as 
indelible  badges  of  fraud (o),  for,  as  has  been  stated  before, 
all  the  circumstances  must  be  considered  and  the  conclusion 
drawn  from  the  whole,  whether  the  transaction  was  a  fair 
one  or  not(p). 

While  a  single  one  of  these  circumstances  being  present 
may  not  be  sufficient  tb  stamp  the  transaction  as  fraudulent, 
yet  when  several  recognized  badges  of  fraud  occur  in  the 
same  transaction,  very  strong  evidence  will  be  required  to 
repel  the  presumption  of  fraudulent  intent.  But  even  then 
the  transaction  will  be  upheld  unless  it  be  shown  that  it  was 
a  contrivance  to  defraud  creditors  and  that  the  purchaser 
was  privy  to  it(g). 

Principal  Badges  of  Fraud. — The  principal  badges  of 
fraud  now  recognized  are:  (1)  The  generality  of  convey- 
ance; that  is,  the  inclusion  of  all  or  substantially  all  the 
debtor's  assets(w).  (2)  Continuance  in  possession  by  the 
debtor (v).  (3)  A  voluntary  conveyance  pendente  lite  to 
defeat  an  execution  (mj),  or  to  defeat  a  debt  shortly  to  fall 
due(a;),  or  to  defeat  a  contingent  liability (t/).     (4)  Engag- 

(o)  May  p.  93. 

(p)  Re  Johnson  (1881),  20  Ch.  D.  394. 

(g)   Hickerson  v.  Parrington  (1891),  18  A.R.  643. 

(m)  Stileman  v.  Ashdown  (1742),  2  Atk.  481;  Ware  v.  Gardiner 
(1869),  L.R.  7  Eq.  317;  Re  Wood  (1872),  L.R.  7  Ch.  302;  Twtjne's 
case,  1  Sm.  L.C.  9th  ed.,  p.  1.  But  see  Alton  v.  Harrison  (1869), 
L.R.  4  Ch.  622;  Brovm  v.  Sweet  (1880),  7  A.R.  725. 

(v)  Shiref  v.  McKeen  (1883),  23  KB.  184;  Way  v.  Massey 
(1886),  4  Man.  38;  and  see  Doe  d.  Roy  v.  Hamilton  (1842),  6  O.S. 
410;  Ranney  v.  Moody  (1856),  6  C.P.  471;  Williams  v.  Rapelje 
(1858),  8  C.P.  186. 

iw)  White  V.  Stevens  (1850),  7  U.C.R.  340;  Whelpley  v.  Riley 
(1851),  7  N.B.  275;  Monro  v.  McDonald  (1894),  26  N.  S.  349; 
Scott  V.  Bumham  (1872),  19  Gr.  234:  King  v.  Marissal  (1744),  3 
Atk.  192;  Jones  v.  Asgurt,  Skinner,  357;  Alton  v.  Harrison  (1869), 
L.R.  4  Chy.  622;  Wood  v.  Dixie  (1845),  7  Q.B.  892;  Ex  p.  Games 
(1879),  12  Chy.  D.  314. 

(x)   Spirrett  v.  Willows  (1865),  3  DeG.  J.  &  S.  293. 

{y)   Re  Ridler  (1882),  22  Chy.  D.  74. 
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ing  in  trade  soon  after  a  settlement  (a).  (5)  Some  benefit 
retained  under  the  settlement  to  the  settlor  (a). 

Any  power  of  revocation  in  favor  of  a  settlor  is  a  badge 
of  fraud,  for  he  has  not  in  reality  divested  himself  of  the 
property(&).     (6)   Secrecy  of  the  transfer. 

Now  that  bills  of  sale  must  generally  be  registered  to  be 
valid  against  creditors,  one  of  the  circumstances  generally 
relied  on  to  show  fraud,  namely,  secrecy  of  the  transfer,  is 
frequently  wanting (r).  Non-registration  of  a  chattel  mort- 
gage because  of  the  money  lender's  dislike  to  appear  pub- 
licly in  that  capacity,  was  held  by  the  Privy  Council  not 
to  be  a  badge  of  fraud  (5). 

Minor  Badges  of  Fraud. — The  following  may  be  said  to 
be  minor  badges  of  fraud : — A  conveyance  absolute  in  form 
but  in  reality  only  a  security (c) ;  gross  excess  of  value  of 
property  contained  in  a  mortgage  of  the  amount  of  the  in- 
debtedness((i!) ;  sales  on  long  periods  of  credit (e) ;  unusual 
acts  by  the  parties  with  the  obvious  intention  of  giving  the 
transaction  the  appearance  of  bona  fides (f).  These  are  re- 
garded as  minor  badges  of  fraud,  much  as  unusual  formal- 
ity or  accuracy  of  computation.  One  obvious  criticism  has 
been  made  of  this  class  of  cases,  that  they  may  place  a  per- 
son on  the  horns  of  a  dilemma.  If  formality  is  observed  in 
the  transaction,  this  may  be  argued  as  a  badge  of  fraud.  If, 
on  the  other  hand,  informality  characterizes  it,  this  may 
also  be  argued  to  be  a  badge  of  fraud. 

(«)    Crossley  v.  Elworthy  (1871),  L.R.  12  Eq.  158. 

(o)  Way  V.  Massey  (1886),  4  Man.  R.  38;  Re  Cross  (1870),  19 
W.R.  153. 

(&)  Leacock  v.  Chambers  (1886),  3  Man.  R,  645;  Smith  v.  Hurst 
(1852),  10  Hare  44;  Alton  v.  Harrison  (1869),  L.R.  4  Chy.  626. 
(r)   Shireft  v.  McKeen  (1883),  23  N.B.  184. 
(s)   Morris  v.  Morris,  [1895]  A.C.  625, 

(c)  Smith  V.  Onion  (1847),  19  Vt.  429. 

(d)  Davis  v.  Schwartz  (1894),  155  U.S.  641;  Lawton  v.  Tar- 
rati.  9  N.B.  1. 

(e)  Roberts  v.  Shepard  (1867),  2  Daly  (N.Y.)   112. 

(f)  Stevens  v.  Pierce,  147  Mass.  510. 
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Other  minor  badges  of  fraud  are  failure  to  keep  a  mem- 
orandum of  the  transaction  (flr) ;  or  to  procure  receipts  for 
debts  which  have  been  discharged  (?i) ;  sale  of  chattels  with- 
out examination  by  the  purchaser  (i) ;  employment  of  the 
vendor  by  the  vendee  after  the  sale(i) ;  transferring  pro- 
perty to  a  party  without  his  knowledge  (a) ;  destruction  of 
papers  relating  to  the^ransaction(6) ;  taking  money  in  pay- 
ment instead  of  a  cheque (c) ;  antedating  the  instrument (d). 
"Where  a  creditor,  after  seizing  the  goods  of  his  debtor, 
allows  them  to  remain  for  a  long  time  in  his  hands,  this  is 
evidence  of  fraud  within  13  Elizabeth(e).  Retaining  pos- 
session of  a  deed  is  a  very  strong  circumstance  to  show  that 
it  was  really  intended  as  a  shield  to  the  debtor;  so  also  is 
continuing  to  deal  with  the  property  as  owner (/). 

Relationship. — The  authorities  on  the  effect  of  relation- 
ship between  the  parties  are  conflicting  in  different  juris- 
dictions (^r).  It  might  seem  that  relationship  or  friendship 
between  the  parties  could  prove  nothing  of  importance. 
They  are  quite  consistent  with  honesty  and  one  naturally 
goes  to  a  friend  or  relative  when  in  trouble.  "When  other  cir- 
cumstances, however,  indicate  fraud,  a  new  light  may  be 
thrown  on  the  relationship  of  the  parties  and  such  relation- 
ship may  be  a  badge  of  fraud  (/i). 

ig)   Hubbard  v.  Allen,  59  Ala.  300.  • 

(h)   Webb  V.  Ingham,  29  W.  Va.  389. 

(♦)    Godfrey  v.  Miller,  80  Cal.  420. 

(;)   McKibbin  v.  Martin,  64  Pa.  St.  352. 

(a)"  Way  v.  Massey  (1886),  4  Man.  R.  38. 

(6)  Burke  v.  Burke,  34  Mich.  455. 

(c)  Smith  V.  White,  50  Hun.  N.Y.  603. 

(d)  See  Graham  v.  Chisholm  (1881),  2  R.  &  G.  33. 

(e)  See  West  v.  Skip  (1749),  1  Ves.  Sr.  239;  Lovick  v.  Crowder 
(1828),  8  B.  &  C.  132;  Imray  v.  Magnay  (1843),  11  M.  &  W.  267; 
but  see  Remmett  v.  Lawrence  (1850),  15  Q.B.  1010;  Hunt  v.  Hooper 
(1844),  12  M.  &  W.  664. 

(f)  Stevenson  v.  Franklin  (1869),  16  Gr.  139;  Leacock  v.  Cham- 
bers (1886),  3  Man.  R.  645. 

(g)  Bice  v.  Bice  (1899),  31  O.R.  59;  affirmed  27  A.R.  121. 
(h)   See  Cracknall  v.  Janson,  11  Ch.  D.  1. 
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CHAPTER  VIII.  ; 

Subsequent  Creditors. 

Generally. — The  position  of  a  subsequent  creditor  attack- 
ing a  transaction  and  proving  the  express  intent  to  defraud 
is  no  different  from  that  of  a  creditor  whose  debt  arose  be- 
fore the  impeached  transaction  either  in  case  of  a  volun- 
tary conveyance  or  a  conveyance  for  value  (i).  If  the  ex- 
press intent  cannot  be  proven  neither  a  prior  nor  a  subse- 
quent creditor  can  set  aside  a  conveyance  for  value. 

Where  Transfer  is  Voluntary. — It  remains  to  be  consid- 
ered when  a  voluntary  transfer  can  be  set  aside  by  a  cred- 
itor whose  debt  came  into  existence  after  the  date  of  the 
transfer.  The  rule  may  be  shortly  stated  to  be  that  a  sub- 
sequent creditor  must  show  either  a  substantial  debt  due  at 
the  time  of  the  impeached  transaction  which  still  remains 
unpaid,  or  the  existence  of  circumstances  from  which  it 
would  be  inferred  that  the  transfer  was  made  with  the  ex- 
press intention  of  hindering  or  defrauding  creditors (j). 

A  recent  statement  of  the  rule  is  that  in  Be  Lane- 
Fox  (jj),  where  it  is  said  that  a  voluntary  settlement  hon- 
estly entered  into  at  the  time  it  is  made,  all  then  existing 
debts  being  paid,  and  the  settlor  retaining  an  income  suffi- 
cient for  reasonable  and  probable  requirements  ought  not 
to  be  treated  as  fraudulent  and  void  under  the  Statute  of 
Elizabeth  merely  because  some  years  afterwards  it  has  the 

(i)  Graham  v.  Furber  (1854),  14  C.B.  410.  See  Title  "Intent 
in  Transfers  for  Valuable  Consideration." 

(;•)  Hayward  v.  McKay  (1895),  28  N.S.  152;  Jenkyn  v. 
Vaughan  (1856),  3  Drew  419;  Freeman  v.  Pope  (1870),  L.R.  9  Eq. 
206;  L.R.  5  Chy.  538. 

(;•;•)    [1900]   2  Q.B.  508. 
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effect  of  defeating  or  delaying  the  subsequent  creditors  of 
the  settlor.  But  if  it  appears  that  the  settlement  was  made 
in  order  to  defeat  future  creditors,  that  will  of  course  be 
sufficient  to  avoid  (A;),  Another  statement  of  the  rule  is  that 
a  voluntary  conveyance  or  settlement  by  a  person  not  in- 
debted at  the  tim^  and  not  in  business  or  not  contemplat- 
ing entering  into  business,  is  good  as  against  future  cred- 
itors of  the  settlor  or  donor (i).  A  subsequent  creditor 
must,  however,  do  more  than  merely  establish  a  debt  exist- 
ing prior  to  the  impeached  transaction  and  remaining  still 
unsatisfied,  in  order  to  obtain  relief.  He  certainly  cannot 
be  in  a  better  position  than  the  prior  creditor  would  be  if 
he  were  making  the  attack.  The  prior  creditor  would  not 
be  entitled  to  set  aside  the  transaction  merely  because  it 
was  voluntary;  he  must  show  that  the  debtor  was  so  much 
in  debt,  so  involved  that  he  could  not  pay  his  debts,  or  that 
the  effect  of  the  settlement  was  to  reduce  him  to  that  posi- 
tion, or  that  there  was  fraud  in  fae(:(m). 

■Underlying  Principle. — The  reason  that  a  subsequent 
creditor  is  allowed  to  maintain  an  action  to  set  aside  a  vol- 
untary conveyance  under  13  Elizabeth,  chap.  5,  where  a  debt 
of  a  prior  date  to  the  conveyance  is  still  unpaid,  is  that  if 
a  prior  creditor  set  aside  a  settlement,  a  subsequent  creditor 
would  be  entitled  to  participate  pro  rata{n).  So  that  he 
has  an  equity  to  participate  and  may  bring  his  action  to  en- 
force that  equity.  If,  however,  the  antecedent  creditors 
cannot  impeach  such  settlement,  neither  can  the  subsequent 

(k)   Collard  r.  Bennett  (1881),  28  Gr.  556. 

(I)  O'Doherty  v.  Ontario  Bank  (1881),  32  C.P.  285;  Curtis  v. 
Price  (1805),  12  Ves.  89;  Kidney  v.  Coussmaker  (1806),  12  Ves.  136; 
Montague  v.  Sandwich  (1797),  12  Ves.  148. 

(m)    Vinden  v.  Fraser   (1881),  28  Gr.  502. 

(n)  Jenkyn  v.  Vaughan  (1856),  3  Drew.  419;  Beaumont  v. 
Thorpe  (1747),  1  Ves.  Sr.  26;  Strong  v.  Strong  (1854),  18  Beav.  408; 
Taylor  v.  Jones  (1743),  2  Atk.  600;  Chigen  v.  Sampson  (1866),  4  F. 
&  F.  974. 
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creditor  impeach  it,  merely  on  account  of  the  settlor's  in- 
debtedness to  him.  So,  if  the  prior  debt  has  been  barred  by 
lapse  of  time  and  the  prior  creditor  has  thus  lost  his  right 
to  impeach  the  transaction,  the  subsequent  creditor  will  as 
a  result  lose  his  equity  to  impeach  the  transaction (o). 

When  Grantor  Insolvent. — There  is,  however,  an  excep- 
tion to  the  general  rule  in  the  case  of  a  settlement  made  by 
a  person  when  really  insolvent.  Under  such  circumstances 
the  transfer  may  be  impeached  by  a  subsequent  creditor, 
even  though  no  debt  is  proved  to  exist  which  was  contracted 
at  the  date  of  the  settlement  (p). 

Continuing  Indebtedness. — And  if  a  debtor  pays  off  the 
debts  which  he  owed  prior  to  the  transfer  and  substitutes  a 
fresh  set,  this  will  not  make  a  voluntary  settlement 
good (3).  In  the  case  of  a  continuous  dealing  and  account- 
ing where  the  customer  goes  on  paying  with  the  one  hand 
on  general  account  and  purchasing  fresh  goods  to  an  equal 
or  larger  amount  with  a  constantly  increasing  balance 
against  him,  the  creditor  is  from  the  commencement  of  such 
dealings  as  long  as  the  ultimate  balance  remains  unpaid,  in 
a  position  to  attack  an  alleged  voluntary  conveyance.  The 
mere  fact  that  prior  debts  have  been  paid  off  will  not  alone 
render  the  transaction  valid  although  it  is  entitled  to  great 
weight.  A  great  deal  will  depend  upon  the  mode  in  which 
debts  are  paid.  Paying  off  one  debt  by  contracting  another 
is  not  getting  out  of  debt.  To  prove  that  prior  debts  have 
been  paid  off  is  not  sufficient,  if  in  doing  so  the  debtor  has 
contracted  others  to  an  equal  amount (r). 

(o)  Struthers  v.  Olennie  (1887),  14  O.R.  726.  See  also  Freeman 
V.  Pope  (1870),  L.R.  9  Eq.  206;  Ede  v.  Knowles  (1843),  2  Y.  & 
C.C.C.  172;  Lush  v.  Wilkinson  (1800),  5  Ves.  387;  Jenkyn  v. 
Yaughan   (1856),  3  Drew  419. 

(p)  Taylor  v.  Coenen  (1876),  1  Ch.  D,  629;  Crossleyv.  Ehcorthy 
(1871),  L.R.  12  Eq.  158. 

{q)   Holmes  v.  Penney  (1856),  3  K.  &  J.  90. 
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Appropriation  of  Payments. — The  rule  as  to  appropria- 
tion of  payments  cannot  be  applied  so  as  to  defeat  an  action 
to  set  aside  a  fraudulent  conveyance  by  showing  that  in  the 
course  of  subsequent  dealing  between  the  parties  the  cred- 
itor has  been  paid  a  sum  sufficient  to  wipe  out  the  debt  as 
it  originally  stood (r).  In  the  case  of  Cameron  v.  Kerr{s), 
a  firm  had  a  line  of  credit  with  the  bank,  and,  wishing  to 
extend  it,  gave  a  mortgage  on  the  homestead  of  one  of  the 
partners,  the  other  partner  joining  in  the  covenant  to  pay. 
At  a  later  date,  all  the  then  existing  discounts  had  been 
paid  off,  and  it  was  contended  that  the  partner  was  dis- 
charged from  his  covenant  to  pay.  The  court  held  that  the 
real  transaction  was  that  the  bank  was  to  advance  from 
time  to  time  monies  as  required  up  to  the  agreed  amount  on 
the  security  of  the  customer's  paper  and  the  mortgage  was 
collateral  to  secure  the  balance,  and  that  the  replacing  of 
paper  with  fresh  paper  from  time  to  time  did  not  in  any 
sense  pay  the  indebtedness  to  the  bank,  unless  the  general 
balance  was  reduced. 

Where  Contemporaneous  Debts  Paid. — If  a  voluntary  set- 
tlement or  deed  of  gift  be  impeached  by  subsequent  cred- 
itors whose  debts  had  not  been  contracted  at  the  date  of 
the  settlement,  and  there  is  no  debt  still  unpaid  which  was 
in  existence  at  the  time  of  the  impeached  transaction,  then 
it  is  necessary  to  show  either  that  the  settlor  made  the  set- 
tlement with  the  express  intent  to  delay,  hinder  or  defraud 
creditors,  or  that  at  the  time  of  the  settlement  the  settlor 
was  in  a  state  of  insolvency,  in  which  case  the  law  infers  that 
the  settlement  was  made  with  intent  to  delay,  hinder  or  de- 
fraud creditors,  and  is  therefore  fraudulent  and  void(<). 

(r)  Ferguson  v.  Kenny  (1889),  16  A.R.  276. 

(«)    (1878),  3  A.R.  30. 

(t)  Taylor  v.  Coenen  (1876),  1  Ch.  D.  636;  Ferguson  v.  Kenny 
(1889),  16  A.R.  276.  And  see  Bank  of  B.N.A.  v.  Rattenbury  (1859),. 
7  Gr.  383. 
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And  in  determining  the  presence  of  the  express  intent 
to  defraud,  the  ordinary  badges  of  fraud  will  be  regarded 
much  the  same  as  in  the  case  of  a  transfer  for  valuable  con- 
sideration. Of  these  the  principle  ones  are  the  inclusion 
of  the  debtor's  entire  property;  his  continuing  in  possesion 
after  the  transfer ;  voluntary  conveyance  pendente  lite  or  to 
defeat  execution  or  a  maturing  liability  and  the  retention 
of  a  benefit  by  the  grantor (w). 

Future  Indebtedness. — In  StUeman  v.  Ashdown{v),  it 
was  said  that  it  is  not  necessary  that  a  man  should  be  actu- 
ally indebted  at  a  time  he  enters  into  a  voluntary  settlement, 
for  if  a  man  does  it  with  a  view  of  being  indebted  at  a 
future  time,  it  is  equally  fraudulent  and  ought  to  be  set 
aside. 

Transfer  Before  Commencing  Business. — This  class  of 
case  has  usually  arisen  where  a  man  was  about  to  engage  in 
trade  and  sought  to  tie  his  property  up  so  that  it  could  not 
be  made  available  by  future  creditors  should  his  business 
prove  unsuccessful  (i<?). 

In  Mackay  v.  Douglas (x),  a  man  being  about  to  enter  a 
somewhat  hazardous  trade  made  a  voluntary  settlement  on 
his  wife  and  became  a  bankrupt  within  the  year.  At  the 
time  the  transaction  was  impeached,  no  debt  was  owing 
which  had  been  incurred  before  the  date  of  the  settlement. 
It  was  held  on  the  principle  of  StUeman  v.  Ashdown,  that 
the  transaction  was  void  as  being  made  with  a  view  to  a  fu- 
ture state  of  things  or  the  settlor  becoming  indebted  at  a 
future  time (2/).  In  Ex  parte  Russell (z),  Lord  Jessel  stated 
the  principle  thus :  "  A  man  is  not  entitled  to  go  into  a  haz- 
ardous business,  and  immediately  before  doing  so  to  settle  all 

(«)  For  further  discussion  of  badges  of  fraud  see  that  title; 
supra. 

iv)    (1742),  2  Atk.  477. 

(w)  Murphy  v.  Abraham  (1863),  15  Ir.  Chy.  371;  Orahatn  v. 
FurUr  (1854),  14  C.B.  410;  Crossley  v.  Elworthy  (1871),  L.R.  12 
Eq.  158;  Spirrett  v.  Willows  (1865),  3  DeG.  J.  &  S.  293. 

{x)    (1872),  L.R.  14  Eq.  106. 
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his  property  voluntarily,  the  object  being  if  he  succeeds  in 
business  to  make  a  fortune  for  himself  and  if  he  fail  to 
leave  his  creditors  unpaid,  they  will  bear  the  loss. ' '  That  is 
the  very  thing  that  the  Statute  of  Elizabeth  was  meant  to 
prevent.  In  Campbell  v.  Chapman{a),  Chief  Justice 
Spragge  said:  "I  take  the  rule  to  be  that  where  a  volun- 
tary settlement  is  made  with  a  view  to  the  uncertainties  of 
business  by  a  person  about  to  engage  in  business,  the  set- 
tlement will  be  very  closely  enquired  into;  and  where  it 
embraces  the  whole  of  the  settlor's  property,  it  will  be  diffi- 
cult to  resist  the  conviction  that  it  was  made  in  order  to  hin- 
der and  defeat  creditors  in  the  event  of  the  business  prov- 
ing unsuccessful,  so  far  as  the  withdrawal  of  the  settled 
property  would  have  that  effect. ' ' 

Onus  of  Proof. — And  where  a  trader  has  made  such  a 
settlement  which  injures  subsequent  creditors,  the  burden 
of  proof  of  bona  fides  of  the  settlement  rests  on  the  set- 
tlor (&).  The  general  policy  of  the ^ Act  13  Elizabeth,  chap. 
5,  is  that  those  who  are  engaged  in  transactions  of  buying 
and  selling  are  not  by  means  of  a  voluntary  settlement  to 
take  their  property  out  of  the  reach  of  their  creditors.  If  a 
man  make  a  transfer  under  such  circumstances,  that  is, 
when  it  is  doubtful  whether  he  is  in  a  solvent  condition, 
and  if  so,  whether  he  is  like  to  remain  so,  it  is  in 
the  highest  degree  reasonable  that  upon  him  should 
be  thrown  the  burden  of  proving  that  he  was  in  a 
condition  to  make  it  when  it  was  executed (c).  The  mere 
fact  of  the  subsequent  insolvency,  if  it  does  not  result  from 

iy)  See  also  Ex  p.  Pearson  (1873),  L.R.  8  Ch.  667;  Ex  p.  Rus- 
sell (1882),  19  Ch.  D.  588;  Taylor  v.  Jones  (1743),  2  Atk.  600; 
Townshend  v.  Windham  (1750),  2  Ves.  Sr.  1. 

(z)    (1882),  19  Chy.  D.  588. 

(a)    (1879),  26  Gr.  240,  at  p.  242. 

(5)  Mackay  v.  Douglas  (1872),  L.R.  14  Eq.  106;  Lai  Hop  v. 
Jackson  (1895),  4  B.C.R.  168. 

(c)  Per  Malins,  V.C,  in  Grossley  v.  Elworthy  (1871),  L.R.  12 
Eq.  p.  164;  Taylor  v.  Coenen  (1876),  1  Chy.  D.  636. 


SUBSEQUENT   CREDITORS.  77 

the  conveyance,  or  if  it  could  not  be  regarded  as  within  the 
contemplation  of  the  settlor  at  the  time  of  the  conveyance 
will  not  of  itself  avoid  the  deed.  Thus,  when  a  man  is  sol- 
vent at  the  time  of  the  settlement,  but  becomes  insolvent 
the  next  year  by  reason  of  some  unexpected  loss  which  he 
could  not  have  foreseen,  such  settlement  will  not  on  that 
account  be  held  bad(cZ).  And  in  making  an  estimate  of  the 
value  of  the  assets  of  a  debtor  at  the  time  of  making  a  set- 
tlement or  transfer  the  basis  must  be  the  opinion  of  a  rea- 
sonable man,  and  not  a  sanguine  man(e). 

Mixed  Claims  Accraing  Before  and  After  Transfer. — 
Where  a  creditor's  claim  accrued  as  to  some  items  before  the 
transfer  which  it  is  sought  to  attack,  and  as  to  other  items 
subsequent  to  the  transfer  and  all  these  items  are  embod- 
ied in  one  judgment,  it  has  been  held  in  the  United  States 
that  the  creditor  must  be  treated  as  a  subsequent  cred- 
itor (gr)'. 

The  case  of  Real  Estate  Co.  v.  Torkville  Boad  Co.{h),  is 
instructive  on  the  question  of  the  accrual  of  the  right  of 
action  by  a  creditor  and  its  effect  in  determining  whether 
he  is  a  subsequent  or  a  prior  creditor.  Judgment  was  re- 
covered on  a  covenant  as  to  the  validity  of  certain  mort- 
gages and  in  the  action  it  was  alleged  that  the  agreement 
was  induced  by  certain  misrepresentations.  The  misrepre- 
sentations were  made  before  the  impeached  transaction, 
but  the  covenant  was  made  subsequent  to  it. 

The  Court  said,  in  delivering  judgment :  ' '  Granted  that 
such  misrepresentations  were  then  made,  there  was  no  act- 

(d)  Holloway  v.  Millard  (1816),  1  Madden  414;  Buckland  v. 
Rose  (1859),  7  Gr.  440;  King  v.  Keating  (1865),  12  Gr.  29; 
Fleming  v.  Edwards  (1895),  23  A.R.  718. 

(e)  Ex  p.  Mercer  (1886),  17  Q.B.D.  290;  Re  Ridler  (1882),  22 
Chy.  D.  74;  Eso  p.  Russell  (1882),  19  Chy.  D.  688.  And  see  p.  56, 
supra. 

ig)   Reed  v.  Woodman  (1827),  4  Maine  400;   Moritz  v.  Hoffman, 
35  111.  558.    But  see  Henderson  v.  Henderson,  133  Pa.  St.  399. 
(h)    (1885),  9  O.R.  464. 
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ing  on  the  misrepresentations  by  the  applicants  until  they 
executed  the  covenant,  and  that  was  subsequent  to  the  im- 
peached conveyance.  No  cause  of  action  would  in  any 
aspect  of  the  case  arise  till  then,  and  in  any  event  not  hav- 
ing been  prosecuted  the  parties  could  not  be  said  to  become 
creditors  in  respect  of  it.  It  would  be  an  abuse  of  language 
to  call  them  prior  creditors.  Their  legal  and  only  position 
must  be  that  of  subsequent  creditors. ' ' 

Where  a  creditor  becomes  such  by  endorsing  and  ulti- 
mately paying  a  note  of  the  debtors  after  a  voidable  trans- 
action, he  is  in  the  position  of  a  subsequent  creditor,  even 
although  the  liability  was  incurred  by  the  debtor  prior  to 
the  impeached  conveyance  (*). 

Claims  Accrued  After  Notice  of  the  Transfer. — A  subse- 
quent creditor  whose  claim  has  arisen  after  he  had  knowl- 
edge or  notice  of  the  conveyance  which  he  seeks  to  attack 
will  be  held  to  be  estopped  or  debarred  from  attacking  it. 
He  cannot  strictly  be  said  to  be  defrauded,  for  he  has  not 
furnished  the  goods  on  the  credit  of  the  assets  prior  to  the 
transfer.  This  at  least  is  the  doctrine  of  the  American 
Courts(i). 

As  to  what  would  constitute  notice  sufficient  to  bring  the 
case  within  this  rule  see  Marshall  v.  Boll(k).  It  was  there 
held  that  mere  recording  of  the  conveyance  would  not  afford 
constructive  notice,  but  in  this  regard  the  provisions  of  the 
various  Provincial  Land  Registration  Acts  and  decisions 
should  be  considered.  It  has  been  held  in  Ontario  that  a 
second  mortgagee,  as  such,  cannot  impeach  a  prior  regis- 
tered mortgage  as  fraudulent  and  void  against  cred- 
itors (?)• 

(i)   Ferguson  v.  Ferguson  (1884),  9  O.R.  218. 

(/)  Munroe  v.  Smith  (1875),  79  Pa.  St.  459;  Knight  v.  For- 
uxird  (1863),  63  Barbour  N.Y.  311;  Baker  v.  Oillman  (1868),  52 
Barbour  N.Y.  39. 

(fc)    (1891),  139  Pa.  St.  399. 

{I)   Warreri  v.  Taylor  (1862),  9  Gr.  59. 
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CHAPTER  IX. 
Interests  Terminable  on  Insolvency. 

1.  Limitations  to  the  Settlor  Until  Bankruptcy  and  Then 
Over. — First:  Where  the  settlement  is  of  the  settlor's  pro- 
perty alone.  The  rule  here  seems  clear  that  such  a  settle- 
ment is  in  fraud  of  the  creditors  of  the  settlor,  and  cannot 
stand  as  against  them.  Property  cannot  be  limited  to  a 
man  in  such  a  way  as  to  screen  it  from  his  creditors  or  as 
to  prevent  him  from  disposing  of  it,  while  his  profit  in  it 
still  continues. 

The  early  case  of  Higinhotham  v.  Holme  {a)  laid  down 
this  rule.  Here  there  was  a  settlement  of  certain  property 
by  a  man  not  indebted,  ii^  trade  or  intending  it,  to  the  use 
of  himself  for  life,  unless  he  should  embark  in  trade,  and 
in  the  life  of  his  wife  become  bankrupt,  and  from  his 
decease  or  bankruptcy  to  secure  an  annuity  for  his  wife. 
Later  the  settlor  entered  trade  and  became  bankrupt.  The 
settlement  was  declared  void  as  against  his  creditors.  It 
was  said  "the  settlement  looks  forward  to  the  purpose  of 
becoming  a  trader,  that  change  being  adopted  with  the  ex- 
press object  of  taking  the  case  out  of  the  reach  of  the  bank- 
ruptcy laws." 

The  still  earlier  case  of  Ex  parte  Oxley{h)  decided  that  a 
marriage  settlement  by  a  trader  giving  his  bond  and  other 
property  in  trust  for  his  wife  in  the  event  of  his  bank- 
ruptcy or  death,  was  void. 

The  result  in  both  cases  is  the  same,  but  in  view  of  the 
late  decision  in  Be  Holland (c)  (noted  below),  the  former  is 

(a)    (1812),  19  Ves.  88. 
(6)    1  B.  &  B.  257. 
(c)    [1902]  2  Ch.  360. 
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now  doubtful  law,  though  the  latter  is  still  unchanged.  The 
distinction  between  the  two  cases  is  that  in  the  first  the  set- 
tlor was  not  actually  in  trade  at  the  time  of  the  settlement, 
while  in  the  latter  he  was(d). 

Settlor's  Property  not  Settled  by  Itself. — Second :  Where 
the  settlement  is  of  the  settlor's  property  divided  from  the 
wife,  or  of  the  settlor 's  and  the  wife 's  property  mixed.  The 
most  recent  adjudication  on  this  phase  of  the  subject  is  con- 
tained in  Be  Holland,  Gregg  v.  Holland{e),  a  decision  of  the 
English  Court  of  Appeal.  Here  the  settlor  being  entitled  in 
right  of  his  wife  to  a  reversionary  interest  in  personalty, 
subject  to  the  contingency  of  his  predeceasing  her  without 
reducing  it  into  possession,  covenanted  that  on  the  fund 
falling  in,  he  and  his  wife  would  assign  it  to  trustees  on  the 
usual  trusts  for  the  wife,  husband  and  issue  of  the  mar- 
riage, the  husband's  life  interest  being  determinable  on 
bankruptcy.  The  husband  was  not  indebted  at  the  time, 
nor  was  he  contemplating  embarking  in  trade.  This  settle- 
ment was  made  in  1873.  In  1877  the  wife  died.  In  1898 
the  husband  was  declared  bankrupt.  In  1899  the  fund  fell 
into  possession.  There  was  issue  of  the  marriage.  It  was 
held  that  the  settlement  was  good  against  the  trustee  in 
bankruptcy  on  the  ground,  inter  alia,  that  there  was  no  evi- 
dence of  its  having  been  made  with  intent  to  defeat  cred- 
itors so  as  to  render  it  void  under  13  Elizabeth,  chap.  5,  and 
no  such  intent  ought,  in  the  circumstances,  to  be  inferred. 

In  his  judgment,  Vaughan  "Williams,  L.J.,  said:  "The 
property,  the  subject  of  the  settlement,  only  came  to  the 
husband  in  her  (the  wife's)  right.  Under  these  circum- 
stances it  was  right  and  proper  that  the  husband  should 
make  some  settlement,  and  the  one  he  did  make  seems  to  me 
to  have  been  a  right  and  proper  settlement,  provided  only 

id)    See  also  on  this  point  Ex  p.  Barter  (1884),  26  Ch.  D.  510, 
and  Merry  v.  Pownall,  [1898]  1  Ch.  at  p.  309. 
(e)    [1902]   2  Ch.  360. 
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he  was  not,  at  the  time  of  the  execution  of  the  settlement, 
unable  to  pay  his  creditors  or  contemplating  entering  upon 
or  continuing  in  a  business  of  such  a  speculative  nature  as 
to  be  likely  to  land  him  in  financial  embarrassment.  *  * 
I  do  not  think  the  decision  in  In  re  Pearson{f)  is  right; 
*  *  in  each  case  you  must  look  at  the  whole  of  the  cir- 
cumstances and  then  ask  whether  the  conveyance  was  in 
fact  executed  with  the  intent  to  defeat  and  delay  creditors. ' ' 
His  Lordship  referred  to  the  case  of  Montefiore  v.  Beh- 
rens{g),  and  thought  the  wife's  property  was  in  possession, 
and  not  in  reversion  in  that  case,  though  it  was  authority 
for  the  rule  that  a  settlement  by  the  husband  of  property 
coming  to  him  in  right  of  his  wife  is  not  made  fraudulent 
by  a  clause  making  the  husband's  life  estate  thereunder 
determinable  on  his  bankruptcy.  In  re  Pearson{h),  thus 
overruled,  brings  down  with  it,  as  to  this  point,  the  case  of 
Higinhotham  v.  Holme{i),  for  the  two  cannot  be  distin- 
guished. In  re  Pearson  was  the  case  of  a  man  who  in  1858, 
not  being  in  trade  and  not  in  debt,  settled  some  money  to 
himself  for  life  determinable  on  bankruptcy  and  then  over. 
In  1873  he  went  into  trade  and  in  1875  he  was  adjudicated 
a  bankrupt.  Under  these  circumstances,  Bacon,  C.J.,  held 
the  settlement  was  void  in  toto  as  against  the  trustee  in 
bankruptcy.  Ex  parte  Oxley(j)  can  be  distinguished  in  that 
there  the  settlor  was  actually  in  trade. 

Where  a  wife,  married  in  1883,  was  possessed  of  separ- 
ate property,  and  allowed  that  property  to  pass  into  her 
husband's  hands,  but  not  as  a  gift  nor  as  a  loan  for  pur- 
poses of  his  trade ;  and  where  the  husband,  having  applied 
part  of  her  property  to  his  own  use,  settled  the  residue  of 

if)    (1876),  3  Ch.  D.  807. 

ig)   35  Beav.  95. 

(h)    (1876),  3  Ch.  D.  807. 

(i)     Noted  ante. 

(;■)  Noted  ante. 

6 — PABKEB. 
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it,  together  with  some  of  his  own  property,  upon  trusts, 
Tinder  which  he  took  a  life  interest,  with  a  proviso 
for  the  cesser  thereof  in  the  event  of  his  bankruptcy, 
the  wife  having  no  notice  of  any  fraud  or  fraudulent  intent 
on  his  part;  Held,  in  an  action  to  set  aside  the  settlement 
that  it  was  not  void,  and  that,  to  the  extent  of  the  wife's 
property  received  by  the  husband,  the  proviso  for  the  cesser 
of  his  life  interest  was  good. 

Property  of  Husband  and  Wife  Brought  into  Settlement. 
• — Stirling,  J.,  in  his  judgment,  said:  "It  has  been  long 
established  that  if  a  husband  and  wife  both  bring  property 
into  a  marriage  settlement,  a  trust  of  the  income  of  the 
wife's  property  in  favor  of  the  husband  until  his  bank- 
ruptcy (and  then  over)  is  good  while  a  similar  trust  of  the 
income  of  the  husband's  property  is  ha.d"{k). 

Wife's  Property  Not  Brought  to  Settlement. — If,  how- 
ever, the  wife 's  property  is  not  brought  into  settlement,  but 
is  paid  over  to  the  husband,  then  it  has  been  held  that  a 
trust  of  the  income  of  the  husband's  own  property  in  favor 
of  himself  until  bankruptcy  is  good  to  the  extent  of  the 
w^ife's  fortune  (I). 

"Where  the  Court  can  find  a  definite  sum  which  can  be 
appropriated  as  the  wife 's  property,  it  regards  it  not  as  the 
consideration  she  gives  for  the  rest,  but  as  the  identical  pro- 
perty which  she  contributed  as  her  fortune  upon  the  mar- 
riage (m). 

If  the  settlement  is  of  the  wife 's  own  property  or  is  in 

(k)  MacKintosh  v.  Pogose,  [1895]  1  Ch.  505.  And  compare 
Loch/er  V.  Savage,  2  Str.  947;  HiginbotJumn  y.  Holme  (1812),  19 
Ves.  88. 

{I)  Ex  p.  Cooke,  8  Ves.  353;  Ex  p.  Hodgson,  19  Ves.  206; 
Higginson  v.  Kelly,  1  B.  &  B.  252. 

(m)   Per  Hatherley,  V.C,  in  Whitmore  v.  Mason,  2  J.  &  H.  214. 
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the  nature  of  a  mortgage   of  settlor's  property  to  secure 
wife's  fortune,  it  is  valid (w). 

2.  Limitations  to  the  Settlor  Tntil  Death,  Bankruptcy  or 
Other  Events. — Here  the  validity  of  the  settlement  de- 
pends on  whether  or  not  the  estate  of  the  settlor  had  been 
determined  by  death  or  one  of  the  other  events  before  the 
bankruptcy  intervened. 

In  In  re  Detmold,  Detmold  v.  Detmold{o) ,  a  marriage 
settlement  of  settlor's  own  property  was  made  on  trust  to 
pay  the  income  to  himself  "during  life  or  till  he  shall  be- 
come bankrupt,  or  shall  assign,  charge,  incumber  the  said 
income,  or  shall  do  or  suffer  something  whereby  the  same  or 
some  part  thereof  would,  through  his  act,  default  or  by 
operation  or  process  of  law,  if  belonging  absolutely  to  him, 
become  vested  in  or  payable  to  some  other  person  or  per- 
sons"; and  from  and  after  the  determination  of  the  trust 
in  favor  of  the  settlor,  upon  trust  to  pay  the  income  to  his 
wife  during  her  life. 

Held,  that  the  gift  to  the  wife  was  valid  in  the  event 
of  an  involuntary  alienation  by  process  of  law  of  the  in- 
come in  favor  of  a  judgment  creditor  of  the  husband. 

North,  J.,  said:  "A  settlement  by  a  man  of  his  own 
property  on  himself  for  life,  with  a  clause  forfeiting  his  in- 
terest in  the  event  of  alienation,  has  never,  so  far  as  I  kn«w, 
been  defeated  in  favor  of  a  particular  alienee ;  it  has  only 
been  defeated  in  favor  of  the  settlor's  creditors  generally, 
on  the  ground  that  it  would  be  a  fraud  in  the  bankruptcy 
law.  I  think  the  principle  of  Brooke  v.  Pearson  and  Knight 
V.  Brown (p)  applies  to  an  involuntary  alienation  by  tpera- 

tion  of  law  in  favor  of  a  particular  creditor. ' ' 

(n)  Higginaon  v.  Kelly,  1  B.  &  B.  265;  and  Hinton,  Ex  p.,  14 
Ves.  698. 

(o)    (1889),  40  Ch.  D.  586. 
(p)   See  below. 
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In  In  re  Brewer  Settlement,  Morton  v.  Blackmore{q),  a 
settlement  was  in  terms  as  follows : — '  *  Upon  trust  to  pay  in- 
come to  settlor  until  his  death  or  bankruptcy,  or  until  he 
should  '  assign,  charge  or  incumber  the  said  income  or  do  or 
suffer  anything  whereby  the  same  or  some  part  thereof 
should  through  his  act  or  default  become  payable  to  or 
vested  in  some  other  person  or  persons'  with  remainder  in 
favor  of  children  of  the  marriage.  Inter  alia  it  was  held 
that  the  limitation  until  bankruptcy  was  bad  as  against  his 
creditors,  the  settlor's  life  interest  not  having  been  termin- 
ated before  the  date  of  the  bankruptcy  (as  was  also  the  case 
In  re  Detmold).'' 

3.  Limitations  to  the  Settlor  TJntil  Alienation,  Either 
Voluntary  or  Involuntary,  by  Operation  of  Law  in  Favor  of 
a  Particular  Creditor. — It  has  often  been  held  that  a  clause 
in  a  settlement  providing  for  forfeiture  of  property  in  the 
event  of  a  voluntary  alienation  is  good.  In  Brooke  v.  Pear- 
son (r),  by  a  marriage  settlement  a  rent  charge  out  of  the 
husband 's  property  was  to  become  payable  to  his  wife  if  he 
mortgaged  it  or  became  bankrupt.  He  mortgaged  it  first 
and  later  become  bankrupt.  Held,  that  the  wife's  claim 
having  arisen  upon  the  mortgage  it  was  not  avoided  by  a 
subsequent  bankruptcy.  In  Knight  v.  Browne (s)  there  was 
a  settlement  of  the  husband's  property  upon  trust  to  pay 
him  the  rents  until  he  should  become  bankrupt,  mortgage, 
charge,  alien,  dispose  of  or  incumber  the  same  or  should  die, 
whichever  event  should  happen  first — then  over  to  the  wife. 
Held,  that  from  the  date  of  mortgage  the  trust  for  the  wife 
became  operative (i). 

{q)    [1896]  2  Ch.  503. 
(r)    (1859)   27  Beav.  181. 
is)    (1861)   9  W.R.  515. 

{t)  See  also  Phipps  v.  Lord  Ennismore,  4  Russ.  131;  Synge  v. 
Synge,  4  Ir.  Ch.  Rep.  337;  Re  Callan'a  Esicte,  7  L.R.  Ir.  102. 
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In  re  Detmold,  Detmold  v.  Detmold{u)  was  a  case  where 
there  was  a  limitation  over  to  the  wife  taking  place  by  rea- 
son of  an  involuntary  alienation  by  process  of  law  of  the 
income  of  the  settled  property  in  favor  of  a  particular  judg- 
ment creditor  of  the  husband.    It  was  held  valid(v). 

4,  Property  May  be  Lawfully  Settled  TJpon  Some  Other 
Person  With  a  Clause  Determiniiig  the  Grantee's  Interest 
TJpon  the  Latter's  Bankruptcy  or  Insolvency  (w;). — Therefore 
the  life  estate  of  the  husband  in  a  marriage  settlement  may 
be  made  determinable  on  these  events,  if  the  property  was 
not  brought  into  settlement  by  himself  (y) ;  and  in  such  a 
case  his  interest  may  also  be  made  determinable  upon  any 
attempt  by  him  to  alien  or  incumber  the  property. 

(m)   Noted  ante. 

(v)  Vide  Lewin  on  Trusts,  10th  ed.,  at  p.  112,  where  the  reason 
assigned  for  this  holding  is  that  the  wife  is  a  purchaser  for  value. 

(to)  Billson  V.  Crofts,  15  Eq.  314;  Re  Ayltoin's  Trusts,  16  Eq. 
585. 

iy)  In  re  Ashley,  Ex  p.  Wreford  [1892],  1  Q.B.  522;  Brandon  v. 
Robinson,  18  Ves.  429;   Ex  p.  Hinton,  14  Ves.  598. 
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CHAPTER  X. 
Consideration. 

"Good  Consideration." — It  may  be  said  at  the  outset  that 
the  words  "good  consideration"  in  the  statute  mean  "valu- 
able consideration  "(a).  And  transfers  based  on  meritor- 
ious consideration,  nominal  considerations  or  considerations 
entirely  inadequate,  are  regarded  as  voluntary (5). 

It  is  clear  that  an  immoral  consideration  will  not  sup- 
port a  transfer  as  against  creditors.  And  in  a  British 
Columbia  case  a  transfer  by  an  insolvent  to  a  woman  in 
consideration  of  arrears  of  wages  found  to  be  payable  to 
her  on  account  of  illicit  cohabitation  was  set  aside (c). 

A  voluntary  deed  is  clearly  void  as  against  creditors, 
however  meritorious  a  consideration  it  may  have ;  and  it  is 
obviously  as  great  a  fraud  on  creditors  for  an  insolvent  to 
put  his  property  out  of  the  reach  of  creditors  by  transfer- 
ring it  to  a  friend  at  an  undervalue,  as  by  transferring  it  to 
him  without  receiving  for  it  any  valuable  conside ration (d). 

Valuable  Consideration. — A  valuable  consideration  may 
consist  either  of  some  right,  interest,  profit  or  benefit  accru- 
ing to  the  one  party,  or  some  preference,  detriment,  loss  or 
responsibility  given,  suffered  or  undertaken  by  the  other (e). 

Nominal  consideration,  such  as  *  *  the  sum  of  $1.00, ' '  does 
not,  of  course,  oblige  the  creditor  to  regard  the  conveyance 

(o)  Twyne's  Case,  3  Rep.  80b;  Middleton  v.  Pollock  (1875),  2 
Ch.  D.  108. 

(6)  Doe  V.  Routledge  (1777),  2  Cowp,  705;  Bayspoole  v.  Collins 
(1871),  L.R.  6  Ch.  228. 

(c)  Holten  v.  Vandall,  7  B.C.R.  331. 

(d)  Crawford  v.  Meldrum,  3  E.  &  A.  101;  Merritt  v.  Niles,  28 
Gr.  346. 

(e)  Currie  v.  Misa,  L.R.  10  Exch.  162. 
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as  one  for  valuable  consideration,  but  may  allow  the  parties 
to  give  evidence  that  there  were  other  considerations (/). 

Inadequacy. — Adequacy  of  consideration  is  not  necessary 
to  maintain  a  transaction,  but  great  inadequacy  is  a  badge- 
of  fraud,  and  if  it  is  so  gross  as  to  render  it  apparent  that 
the  transaction  was  a  fraudulent  contrivance,  the  transac- 
tion cannot  stand  as  against  creditors,  and  any  inadequacy 
may  afford  some  evidence  of  fraud  (gr). 

In  some  cases,  however,  the  transfer  has  been  allowed 
to  stand  as  a  security  for  the  moneys  actually  advanced  (/i), 

Inadequacy  of  Consideration — Family. — Inadequacy  as 
between  husband  and  wife  or  members  of  a  family  does  not 
suggest  knowledge  of  a  fraud  in  the  same  way  that  a  con- 
veyance for  inadequate  price  to  a  stranger  sometimes 
does(i). 

Where  Fraudulent  Intent. — If  the  fraudulent  intent  in 
which  both  parties  to  the  transaction  have  concurred  is. 
proved,  then  it  is  unnecessary  to  enquire  into  the  considera- 
tion for  the  transfer.    In  practice,  however,  mala  fides  is. 

if)  Walker  v.  Burrows,  1  AtK.  94,  and  Tarleton  v.  Liddell,  17 
Q.B.  390.  See  also  Llanelly  R.R.  Co.  v,  London  R.R.  Co.,  L.R.  8  Ch.. 
942. 

ig)  Strong  v.  Strong,  18  Beav.  408;  Tennent  v.  Tennents,  L.R.  2' 
H.L.  (Sc.)  6;  Hale  v.  Alnutt,  18  C.B.  505;  Hickerson  v.  ParHngton,- 
18  A.R.  640. 

(h)  See  Douglas  v.  Culverwell,  3  Giff.  251;  Lotnax  v.  Buxton,. 
L.R.  6  C.P.  Ill;  Doe  v.  Koutledge,  2  Cowp.  705. 

(t)  Carradice  v.  Currie  (1872),  19  Gr.  108;  Moore  v.  Crofton 
(1846),  3  J.  &  Lt.  438.  And  see  Copis  v.  Middleton  (1817),  2  Mad. 
410;  Crawford  v.  Meldrvm  (1866),  3  E.  &  A.  101;  Re  Johnson 
(1881),  20  Ch.  D.  389;  Rice  v.  Rice  (1899),  31  O.R.  59;  Osborne  v. 
Carey  (1888),  5  Man.  R.  237;  Montgomery  v.  Corbit  (1896),  24  A.R. 
311;  Forrest  v.  Laycock  (1871),  18  Gr,  611;  Bank  of  Toronto  v. 
Irwin  (1881),  28  Gr.  397;  MerHtt  v.  Niles  (1881),  28  Gr.  346; 
Dufresne  v.  Dufresne  (1886),  10  O.R.  773;  Leacock  v.  Chambers^ 
(1886),  3  Man.  L.R.  645;  Hale  v.  Alnutt  (1856),  18  C.B.  605; 
Dolin  V.  Coltman  (1684),  1  Vern.  294.  But  the  effect  of  the  Pro- 
vincial enactments  should  not  be  overlooked.  They  provide  in  generaP 
that  the  goods  or  other  property  sold  or  transferred  must  bear  a  fair 
and  reasonable  relative  value  to  the  consideration  therefor. 
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usually  proved  only  by  inference  from  a  number  of  circum- 
stances of  which  the  consideration  is  one(m). 

In  Bona  Fide  Transactions. — The  question  of  considera- 
tion is  the  most  important  in  bona  fide  transactions.  Where 
the  transaction  is  tainted  with  mala  fides,  the  presence  even 
of  an  ample  consideration  will  not  save  it.  Mala  fides 
supersedes  all  inquiry  into  the  consideration,  but  hon-a  fides 
alone  is  not  always  sufficient  to  support  a  transaction  not 
founded  on  any  valuable  consideration (n). 

Erroneons  Statement  of  the  Consideration. — An  erro- 
neous statement  of  the  consideration  does  not  invalidate  a 
transaction  as  a  matter  of  law,  but  is  a  circumstance  to  be 
considered  in  coming  to  a  conclusion  on  the  question  of  in- 
tent (p). 

Thus  in  the  case  of  Doe  dem  Jones  v.  Nevers{r), 
where  the  consideration  expressed  in  the  deed  was 
not  supported  by  any  evidence  that  it  in  reality  had  been 
paid,  and  the  fair  inference  from  the  circumstances  of  the 
purchaser  is  that  he  never  had  any  such  sum,  a  transaction 
was  set  aside  in  New  Brunswick;  and  in  Gignac  v.  Iler{s), 
where  the  statement  of  the  consideration  in  a  conveyance 
was  untrue,  the  onus  was  held  to  be  upon  the  grantee  to 
prove  beyond  reasonable  doubt  that  there  was  some  other 
good  consideration,  and  his  own  unsupported  evidence  that 
such  existed  is  insufficient,  and  the  conveyance  must  be 
treated  as  voluntary. 

Present  Advance  and  Past  Debt. — An  assignment  by  a 
debtor  of  all  his  property  partly  as  a  security  for  a  past 
debt,  and  partly  as  a  security  for  a  substantial  fresh  ad- 

(m)  Nunn  v.  Wilsmore,  8  T.R.  528;  Russel  v.  Hammond,  1  Atk. 
13.    And  see  Mulcahy  v.  Archibald,  30  N.S.  121. 

(n)  May,  p.  233.  And  see  Corhett  v.  Corbett,  Russ.  Eq.  Dec. 
N.S.  40. 

(r)   18  N.B.  627. 

(s)   29  O.R.  147. 
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vance  is  not  necessarily  a  fraudulent  preferenee(0-  And  it  is 
sufficient  if  there  is  a  contemporaneous  verbal  agreement  by 
the  creditor  to  make  further  advances  to  a  sufficient  amount, 
and  such  advances  are  afterwards  made(w).  An  agreement 
to  give  goods  on  credit  is  sufficient  where  they  were  subse- 
quently supplied  (t<;). 

It  is  not  a  question  whether  the  further  advance  was 
greater  or  smaller,  but  whether  there  was  a  bona  fide  inten- 
tion of  carrying  on  the  business  (t^). 

Consideration  a  Question  of  Fact. — Although  a  valuable 
consideration  may  be  specified  in  a  deed,  it  is  a  question  of 
fact  whether  the  same  is  real  or  fictitious,  and  where  the 
consideration  is  set  up  as  arising  out  of  services  performed 
by  the  son  as  clerk  to  his  father,  evidence  of  the  mode  of 
living  and  extravagant  habits  of  the  son,  and  the  father's 
complaints  of  his  extravagance  and  of  payments  of  moneys 
for  him,  is  admissible  to  disprove  the  validity  of  the  con- 
sideration (a;). 

Promissory  Notes. — The  giving  of  a  note  as  part  of  the 
consideration  in  a  chattel  mortgage  transaction  when  it  is 
accepted  in  place  of  the  money  is  tantamount  to  advancing 
the  money  (2/). 

Discounted  Drafts. — Where  part  of  the  consideration  of 
a  mortgage  is  covered  by  drafts  drawn  by  the  mortgagee  in 
the  due  course  of  business  on  the  mortgagor,  and  discounted 
at  the  bank,  the  mere  fact  of  the  draft  having  been  dis- 
counted at  the  bank  would  not  justify  the  Court  in  assum- 
ing that  the  debt  represented  by  the  draft  was  paid  and  that 

(*)  Ex  p.  Games,  12  CD.  321. 
{u)  Re  Wimtanley,  1  CD.  290. 

(to)   EcB  p.  Sheen,  1  CD.  5G0.     See  Title  "  Preference." 
(x)  Doe  dem  Barlow  v.  Hatfield,  4  N.B.  122. 
iy)   Building  and  Loan  Association  v.  Palmer,   12  O.R.  1.  See 
also  Walker  v.  'Niles,  18  Gr.  210. 
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the  remedy  of  the  draft  was  alone  to  be  looked  to.  There- 
fore the  amount  of  the  indebtedness  of  the  mortgage  could 
not  be  said  to  be  untruly  stated (z). 

Covenant  to  Indemnify. — ^Where  to  evade  a  call  on  un- 
paid stock  the  shareholder  assigned  all  his  estate  except  the 
shares  to  a  friend  in  consideration  of  covenants  to  indem- 
nify and  provide  for  him,  it  was  held  that  the  assignment 
was  void  as  against  the  company,  and  it  was  entitled  to  pay- 
ment of  the  call  out  of  the  estate (o). 

"Slow  Notes". — In  Lawton  v.  TarraU{q),  where  a  debtor 
transferred  all  his  property  in  consideration  of  promissory 
notes  payable  in  five  years  without  security,  it  was  held  in 
an  action  by  a  creditor  to  attack  the  transaction,  that  the 
value  of  the  notes  in  the  market  and  the  probable  means  of 
the  purchaser  paying  them  were  relevant  evidence  to  show 
the  transaction  was  fraudulent. 

Loan. — An  advance  in  the  nature  of  a  loan  is  sufficient 
consideration  for  a  conveyance  by  way  of  security (o). 

Debt. — And  an  existing  debt  is  also  with  regard  to  the 
Statute  of  Elizabeth  considered  a  valuable  consideration (&). 

Giving  Tip  Gift. — And  it  would  seem  that  if  a  man  gives 
up  what  has  been  voluntarily  given  to  him,  such  as  a  vol- 
untary bond,  and  receives  something  else  in  exchange,  the 
return  of  the  original  gift  to  the  donor  is  a  valuable  con- 
sideration for  a  second  transfer  by  the  latter (c).  But  a 
transaction  of  this  kind  should  be  closely  scrutinized. 

(z)   Hephum  v.  Park  (1884),  6  O.R.  472. 

(o)   Re  Troughton,  71  L.T.  427. 

iq)   9  N.B.  1. 

(a)   Thompson  V.  Webster,  4  Drew  628. 

(6)  Belcher  v.  Prittie,  10  Bing.  408;  Holbird  v.  Anderson,  5 
T.R.  235. 

(c)  Ex  p.  Berry,  19  Ves.  218;  Nixon  v.  Hamilton,  2  D.  &  W. 
364;    Stiles  v.  Attorney-General,  2  Atk.  152. 
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leaseholds. — In  assignments  of  leaseholds  there  has  been 
held  to  be  a  consideration  on  the  part  of  the  transferee  if 
he  covenants  to  pay  the  rent  and  perform  the  covenants  of 
the  lease (d). 

This,  however,  was  a  decision  on  the  statute,  27  Eliza- 
beth, chap.  4,  and  it  has  since  been  held  not  to  apply  to  13 
Elizabeth.  Leaseholds,  shares  not  fully  paid,  and  certain 
other  species  of  property,  though  imposing  an  obligation  on 
the  transferee,  may  yet  be  said  to  confer  a  net  benefit (e). 

Voluntary  Transfers  Made  Good  by  Subsequent  Matters. 
— A  conveyance,  though  voluntary  on  the  face  of  it,  may  be 
made  valid  by  subsequent  circumstances.  This  is  on  the 
ground  that  such  a  transaction  is  not  void,  but  voidable 
merely,  and  if  some  consideration  arises  before  its  attack, 
it  relates  back  to  validate  it(/). 

Illustrations  of  this  principle  are  a  voluntary  transfer 
made  good  by  a  subsequent  payment  of  money  and  a  vol- 
untary settlement  made  good  by  subsequent  marriage. 

If  an  assignment  or  appointment  has  been  made  to  a 
volunteer  and  the  subject  matter  is  afterwards  transferred 
for  value  by  a  volunteer,  the  purchaser  from  him  has  a  bet- 
ter equity  than  the  creditors  (gr). 

Where  a  party  agrees  to  advance  money  in  considera- 
tion of  a  settlor  making  a  settlement  on  third  parties,  this 
will  be  regarded  as  made  for  valuable  consideration,  and 
will  be  upheld,  though  voluntary  as  regards  the  third  par- 
ties (/i). 

(d)  Price  v.  Jenkins,  5  Ch.  D.  619.  The  assumption  of  a  mort- 
gage may  be  good  consideration  for  the  transfer  of  the  equity. 
Hickerson  v.  Parrington,  18  A.R.  640. 

(e)  Re  Ridler,  22  Ch.  D.  81. 

(i)  Clarke  v.  Willoi,  L.R.  7  Ex.  313.  And  see  Parr  v.  Eliason, 
1  East  95. 

ig)  Conrad  v.  Corkum  (1902),  35  N.S.R.  288;  Morctcood  v. 
South  Yorkshire  R.R.  Co.,  3  H.  &  N.  798. 

(h)   Thompson  v.  Webster,  7  Jur.  N.S.  531. 
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Defective  Mortgage. — An  existing  chattel  mortgage, 
though  invalid  as  against  creditors,  for  want  of  registration, 
is  good  as  between  the  parties,  and  is  a  good  and  valuable 
consideration  for  the  execution  of  a  second  mortgage  in 
identical  terms,  which  by  compliance  with  the  Bill  of  Sales 
Acts,  on  being  registered  may  become  valid  as  against  cred- 
itors (*). 

Payment  of  Money  to  a  Wife. — The  onus  of  proof  that 
payments  of  income  by  a  wife  to  her  husband  out  of  her 
separate  estate  were  by  way  of  loan  and  not  of  gift,  is  on  the 
wife,  and  the  evidence  of  a  husband  and  wife  if  without 
corroboration,  is  not  sufficient  to  support  an  allegation  to 
this  effect.  Accordingly  a  conveyance  made  by  the  hus- 
band to  the  wife  in  consideration  of  past  payments  of  this 
nature  must  be  regarded  as  a  voluntary  conveyance  (;). 

In  the  case  cited  it  must  not  be  overlooked  that  the 
moneys  paid  by  the  wife  had  always  been  treated  by  the  hus- 
band as  his  own  and  formed  part  of  the  fund  out  of  which 
the  family  disbursements  were  made.  No  separate  account 
was  ever  kept  of  them,  and  no  promise  to  repay  them  was 
ever  made,  nor  was  interest  paid  or  agreed  to  be  paid(fe). 

Consideration — Bar  of  Dower. — In  the  case  of  Morris  v. 
Martin(m) ,  a  husband  executed  to  his  wife  a  chattel  mort- 
gage to  secure  her  against  loss  by  reason  of  her  having 
barred  her  dower  in  certain  mortgages  of  land.  As  the  real 
estate  turned  out,  it  seemed  doubtful  whether  the  dower  at 
the  time  it  was  barred  had  any  real  value  but  at  that 
time  there  was  a  reasonable  expectation  that  it  would  have 
realized  a  considerable  sum.  The  wife  appeared  to  so  be- 
lieve, and  that  belief  on  her  part  and  on  the  part  of  the  hus- 

(i)   Bertrand  V.  Parkes,  8  Man.  R.  175. 
(/)   Rice  V.  Rice,  31  O.E..  59;  27  A.R.  121. 

{k)   Osborne  v.  Carey,  5  Man.  R.  237;  and  see  Boulton  v.  Boul- 
ton,  28  S.C.R.  592. 
(ot)    19  O.R.  564. 
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band  would  be  a  perfectly  good  consideration  for  the  giv- 
ing to  her  of  security  against  loss  that  she  might  sustain  by 
releasing  what  all  then  seemed  to  have  thought  a  valuable 
property. 

Where  a  transfer  was  made  to  certain  trustees  with 
the  intent  that  a  debtor's  wife  should  in  lieu  of  dower  re- 
ceive an  annuity  for  life,  but  the  wife  was  not  a  party  to  the 
deed,  it  was  held  that  the  alleged  relinquishment  of  the 
wife's  dower  was  not  a  valuable  consideration  for  the  set- 
tlement, as  her  dower  still  remained (w). 

So  in  Beavis  v,  Maguire{o),  a  husband  mortgaged  his 
property  several  times  and  finally  sold  the  equity  of  re- 
demption. The  wife  barred  her  dower  in  each  mortgage 
under  an  agreement  made  with  her  husband  on  the  first 
occasion  that  he  would  convey  other  property  to  her.  On 
this  claim  being  reiterated  on  the  sale  of  the  equity  of  re- 
demption, the  husband  conveyed  other  land  to  a  trustee  for 
her.  The  effect  of  the  conveyance  was  to  interfere  with  the 
remedies  of  creditors  as  by  it  a  substantial  part  of  the  pro- 
perty of  the  debtor  was  withdrawn  and  there  were  not  suf- 
ficient assets  left  to  pay  creditors  in  full.  The  question  was, 
was  this  a  voluntary  conveyance  1  If  the  bar  of  dower  were 
in  an  equitable  estate  alone,  there  would  be  no  consideration 
as  the  wife  would  not  have  been  entitled  to  dower  out  of  an 
equitable  estate  of  which  her  husband  did  not  die  seized. 
But  where  the  bar  of  dower  takes  in  lands  of  which  the  hus- 
band has  the  legal  estate,  that  will  be  sufficient  considera- 
tion (p).  And  it  was  thought  that  as  the  agreement  dated 
from  the  time  of  the  first  mortgage  it  afforded  a  good  con- 
sideration. 

(n)   Re  Conlan's  Estate,  29  L.R.  Ir.  199. 

(o)   7  A.R.  704. 

(p)  And  see  Black  v.  Fountain,  23  Gr.  174;  Fleury  v.  Pringle, 
26  Gr.  67;  Robertson  v.  Robertson,  25  Gr.  486;  Forrest  v.  Laycock, 
18  Gr.  611;  Morris  v.  Morton,  19  O.R.  564;  Re  Music  Hall  Block,  8 
O.R.  225. 
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Family  Arrangements. — Where  members  of  a  family 
agree  to  convey  their  interests  in  the  estate  of  their  father 
for  the  benefit  of  their  mother  during  her  life,  with  power 
to  encroach  on  the  corpus  if  necessary  for  her  support,  and 
this  is  subsequently  carried  out  by  a  joint  conveyance,  the 
consideration  is  regarded  as  a  valuable  one,  even  though  no 
direct  benefit  accrued  to  the  transferor  whose  transfer  was 
attacked  by  creditors.  If  any  of  the  parties  other  than  the 
debtor  had  conveyed  to  the  trustees  they  could  have  com- 
pelled the  debtor  to  do  his  part  or  answer  in  damages  for 
failure.  His  conveyance  therefore  is  the  result  of  a  legal 
claim(o). 

And  where  a  father  had  conveyed  to  his  son  certain 
lands  in  consideration  of  a  bond  to  support  and  maintain 
him  for  life,  and  subsequently  the  son  reconveyed  to  the 
father  in  consideration  of  the  release  from  further  liability 
on  the  bond,  this  was  held  to  be  a  valuable  consideration 
and  was  supported,  although  the  son  was  in  expectation  that 
his  property  would  be  seized  under  execution  (.2?). 

Agreement  for  Support. — A  bona  fide  agreement  made 
between  a  son  and  a  father,  that  the  son  will  support  the 
father  and  his  wife  for  life,  if  satisfactorily  proved,  is  good 
consideration  for  a  conveyance  by  a  debtor,  and  where  such 
conveyance  had  been  made  to  defeat  a  threatened  action  for 
tort,  it  cannot  be  set  aside (s). 

It  is  not  necessary,  to  establish  such  an  agreement,  to 
prove  it  with  sufficient  clearness  to  enable  either  party  to  it 
to  enforce  specific  performance  (ss). 

It  has,  however,  been  held  in  Nova  Scotia  that  where  the 
sole  consideration  for  a  deed  is  the  future  maintenance  of 

(o)   Randall  v.  Dopp,  22  O.K.  422. 
(p)  Atkinson  v.  Bourgeois,  1  N.B.  Eq.  641. 
(s)   Montgomery  v.  Corbit,  24  A.R.  311. 
(*«)  Ibid. 


CONSIDERATION.  95 

the  grantor  this  is  not  sufficient.  It  may  be  a  meritorious 
consideration,  but  it  is  not  a  valuable  consideration  because 
it  simply  means  a  transfer  by  which  the  grantor  by  part- 
ing with  all  his  means  secures  future  maintenance  at  the 
expense  of  his  creditors.  This  is  in  reality  retaining  a  bene- 
fit for  himself  (<)• 

Family  Arrangements — ^Infants'  Wages. — ^Where  an  in- 
fant son  made  remittances  to  his  father  from  his  earnings, 
the  latter  agreeing  to  repay  the  amounts  as  soon  as  the  son 
should  require  them,  and  after  coming  of  age  continued 
the  remittances,  the  father  agreed  unless  payment  was 
made  to  convey  his  farm  to  him  subject  to  certain  incum- 
brances upon  it.  The  total  amount  advanced  was  $1,600, 
and  the  equity  of  redemption  was  transferred  by  the  father 
to  the  son  in  consideration  of  this  amount.  The  conveyance 
being  attacked,  the  defendant  pleaded  that  it  was  made 
bona  fide  and  for  value. 

It  was  contended  that  the  remittances  by  the  son  must 
have  been  by  way  of  gift,  while  the  son  was  an  infant,  on 
the  theory  that  the  father  was  entitled  to  earnings  of  his 
son  while  an  infant.  Spragge  Chancellor  said  in  giving 
judgment : — *  *  The  English  authorities,  though  perhaps  less 
explicitly  than  the  American  cases,  warrant  the  position 
that  a  child  earning  wages  for  himself  and  receiving  them 
himself  with  the  assent  of  kis  father,  is  entitled  to  those 
wages,  as  his  own,  and  that  they  are  not  the  property  of 
his  father.  If  he  paid  a  portion  of  them  to  his  father,  it 
must  be  by  way  of  gift,  or  it  may  be  by  way  of  loan.  To 
establish  it  as  a  gift,  something  more  than  the  mere  fact  of 
remitting  must  be  shown,  though,  less,  I  apprehend,  would 
be  sufficient,  than  Must  be  necessary  between  strangers. 

(t)  Conrad  v.  Corkum  (1902),  35  N.S.  288;  McNeill  v.  McPhee 
(1898),  31  N.S.  MO;  and  see  also  Netocombe  v.  Simonds,  Russ.  Eq. 
N.S.  484 ;  Doe  d.  Keith  v.  Correy,  29  N.B.  287 ;  Pourrier  v.  Harding, 
15  N.B.  120. 
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In  this  case  there  was  some  evidence  of  agreement  from  the 
first  that  the  money  remitted  was  by  way  of  loan ;  but  such 
evidence,  I  take  to  be  unnecessary.  There  is  no  evidence 
of  the  remittance  being  intended  or  understood  to  be  by 
way  of  gift.  It  follows  that  upon  the  son  coming  of  age, 
and  indeed  before  he  came  of  age,  the  father  stood  indebted 
to  him  for  the  moneys  from  time  to  time  remitted.  The 
evidence  given  of  agreement  after  the  coming  of  age  that 
unless  advances  were  repaid  the  son  should  have  the  land, 
was  not  necessary  to  the  defendant's  case,  if  the  advances 
were  made  and  the  conveyances  made  and  taken  in  good 
faith,  for  if  the  father  stood  indebted  to  the  son  for  the  sum 
of  $1,600,  and  that  was  the  value  or  about  the  value  of  the 
land,  there  was  nothing  to  prevent  the  conveyance  of  the 
land,  in  satisfaction  of  the  debt,  without  any  previous  agree- 
ment" (w). 

Family  Arrangements — ^Wife's  Wages. — In  the  absence  of 
an  agreement,  a  promise  to  pay  a  member  of  the  family  for 
services  is  not  implied,  and  the  transfer  made  in  considera- 
tion of  services  rendered  will  be  held  voluntary  (v).  In  a 
New  York  ease  it  was  said  that  it  would  act  disastrously  in 
domestic  life  and  create  discord  and  mischief  if  the  wife 
could  contract  with  her  husband  for  the  payment  of  ser- 
vices to  be  rendered  for  him  in  his  home.  If  she  could  sue 
him  upon  such  contracts  and  establish  them  upon  the  dis- 
puted and  conflicting  testimony  of  the  members  of  the 
household,  frauds  upon  creditors  would  be  greatly  facili- 
tated, as  the  wife  could  frequently  absorb  all  her  husband's 
property  in  the  payment  of  her  services  rendered  under 
such  secret  unknown  contracts  (w). 

(m)  Jack  V.  Greig,  27  Gr.  6.  And  see  De  Long  v.  Gillis,  31  N.S. 
61. 

{v)  Ridgeway  v.  English,,  22  N.J.  Law  409.  But  see  Graves  v. 
Davenport,  50  Fed.  Rep.  881. 

(«?)   Coleman  v.  Burr,  93  N.Y.  17. 


CONSroERATION.  97 

The  Consideration  of  Marriage. — Marriage  has  been 
called  the  most  valuable  consideration  known  to  the  law, 
and  will  support  an  ante-nuptial  settlement  against  credtiors 
and  subsequent  purchasers.  Such  a  settlement  will  avail 
against  these  whether  the  settlor  was  husband  or  wife,  or 
some  third  party  who  has  placed  himself  in  loco  parentis. 
For  instance,  if  a  father  in  consideration  of  the  marriage 
of  his  son  were  to  convey  an  estate  in  fee  to  his  son,  the  son 
would  be  a  purchaser  for  valuable  consideration  though  no 
consideration  had  passed  to  the  father  but  the  marriage  (a). 
The  mere  fact  that  at  the  time  of  the  settlement  the  husband 
was  insolvent  to  the  knowledge  of  the  wife,  will  not  render 
the  settlement  bad  as  regards  her  interests  and  those  of  the 
children  ( & ) ,  But  if  the  marriage  be  entered  into,  and  the 
settlement  devised  for  the  express  purpose  of  defrauding 
the  husband's  creditors,  this  arrangement  will  be  void  by 
virtue  of  13  Eliz.  (c).  Similarly  it  will  be  void  where  the 
wife  is  privy  to  the  fraud  upon  the  creditors (d). 

Extent  of  Marriage  Consideration. — The  consideration  of 
marriage  extends  to  support  limitations  in  a  settlement  in 
favour  of  husband,  wife  and  children,  who  are  considered 
as  purchasers  of  their  interests  (e). 

The  collateral  relations  of  husband  and  wife,  or  the 
children  of  a  previous  or  future  marriage,  or  the  illegitimate 
issue  of  either  party,  however,  are  not  within  the  marriage 
consideration.  The  settlement  will  therefore  be  considered 
as  voluntary  as    regards    them(/),   unless    the  interests 

(a)  O'Gorman  v.  Comyn  (1804),  2  Sch.  &  Lef.  147;  Power  v. 
Bailey  (1808),  1  B.  &  B.  49;  Davidson  v.  Maguire  (1881),  7  A.R.  98. 

(6)  Kevan  v.  Crawford  (1877),  6  Ch.  D.  29;  and  Campion  v. 
Cotton  (1810),  17  Ves.  264. 

(c)  Re  Pennington,  5  T.L.R.  29. 

(d)  Eraser  v.  Thompson  (1859),  4  DeG,  &  J.  659;  Thompson  v. 
Gore  (1886),  12  O.R.  651. 

(e)  Reeves  v.  Reeves  (1771),  9  Mod.  128. 

(/■)  Attorney-Oeneral  v.  Jacobs  Smith,  [1895]  2  Q.B.  341. 

7 — PABKEB. 
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given  to  such  collaterals  are  so  mingled  with  the  interests 
of  the  parties  within  the  marriage  consideration  that  it  is 
impossible  to  exclude  them  without  also  destroying  the 
interests  of  such  children.  Limitations  to  collaterals  in 
family  settlements  may  at  times  be  supported  on  the  ground 
that  they  had  been  made  the  subject  of  special  agreement 
by  the  parties  to  the  contract,  each  of  whom  had  a  right  to 
draw  back  unless  his  proposals  in  favour  of  his  relatives 
were  acceded  to  (g). 

Post-Nuptial  Settlements. — Post-nuptial  settlements  un- 
supported by  an  ante-nuptial  agreement  are  voluntary,  and 
will  not  stand  if  creditors  are  delayed  (m). 

A  post-nuptial  settlement  made  in  pursuance  of  an  ante- 
nuptial agreement  in  writing  is  considered  as  regards  credi- 
tors and  subsequent  purchasers  in  the  same  light  as  an  ante- 
nuptial settlement  (h). 

If,  however,  the  post-nuptial  settlement  extends  to  a 
class  not  contemplated  by  the  ante-nuptial  agreement,  the 
settlement  as  to  these  will  be  considered  voluntary  and  void 
against  creditors  and  subsequent  purchasers  (i).  Also  the 
ante-nuptial  agreement  must  have  been  a  binding  one.  It 
must  have  been  in  writing  and  properly  signed  so  as  to 
satisfy  the  Statute  of  Frauds  (j).  Unless  there  are  circum- 
stances (other  than  the  marriage  itself)  amounting  to  part 
performance  of  the  contract  to  take  the  case  out  of  the 
statute  (fe). 

ig)  Roe  V.  Mitton  (1767),  2  Wilson  356;  Pulvertoft  v.  Pulver- 
top  (1811),  18  Ves.  84. 

(m)   In  re  Troughton,  [1894]  W.N.  154. 

(h)  Doe  d  Barnes  v.  Rotce,  6  Scott  525;  Boustead  v.  Shaw 
(1879),  27  Gr.  280;  Collard  v.  Bennett  (1881),  28  Gr.  556;  Vinden 
V.  Fraser  (1881),  28  Gr.  502. 

(i)  Doe  dem  Barnes  v.  Howe    (1838),  4  Bing.  N.C.  737. 

(;■)  Field  v.  White  (1885),  29  Ch.  D.  358;  Jorden  v.  Money 
(1854),  5  H.L.C.  185. 

(fc)  Warden  v.  Jones  (1857),  23  Beav.  487;  Alder  son  v.  Maddir- 
son  (1881),  7  Q.B.D.  174;    Randall  v.  Morgan  (1805),  12  Ves.  67. 
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Where,  however,  there  is  no  writing,  equity  will  some- 
times relieve  in  spite  of  the  statute,  as  where  the  execution 
of  the  ante-nuptial  agreement  has  been  prevented  by  collu- 
sion or  fraud  (l). 

The  case  of  Thompson  v.  Gore{n)  has  been  regarded  as 
authority  for  the  principle  that  where  a  settlement  by  the 
husband  is  not  the  real  consideration  for  the  marriage,  and 
the  wife  would  have  consented  to  the  marriage  without  such 
a  settlement  being  made,  the  settlement  must  be  treated  as: 
voluntary.  The  wife  was  asked  at  the  trial  whether  she 
would  not  have  married  the  settlor  without  the  settlement, 
which  from  the  nature  of  the  marriage  contract  is  an  obvi- 
ously absurd  question.  The  real  principle  of  the  decision, 
however,  appears  to  be  stated  in  page  665  of  the  judgment. 
The  wife  was  greatly  implicated  in  the  design  and  end  of 
her  husband  to  defraud  his  creditors,  and  in  addition  the 
settlement  made  was  grossly  out  of  proportion  to  the  sta- 
tion and  circumstances  of  the  husband. 

The  settlement  should  be  one  which  an  honest  woman 
reasonably  advised  might  have  reasonably  supposed  to  be 
fair  and  proper  (o). 

Post-nuptial  settlements  which  are  not  in  pursuance  of 
an  ante-nuptial  agreement  in  writing,  but  which  are  sup- 
ported by  valuable  consideration,  will  stand  against  credi- 
tors and  subsequent  purchasers.  Thus  settlements  in  con- 
sideration of  an  additional  portion  or  of  a  bargain  between 
husband  and  wife  are  deemed  to  be  made  for  valuable 
consideration  (p). 

(I)  Montacute  v.  Maxwell  (1720),  1  P.  Wms.  618;  Jorden  v- 
Money   {vide  ante). 

(n)    12  .O.R.  651. 

(o)    See  Commercial  Bank  v.  Cooke,  9  Gr.  624. 

(p)  Teasdale  v.  Braithxjcaite,  4  Ch.  D.  85;  Hewison  v.  Negus,  Iff 
Beav.  594;  Shurmur  v.  Sedgicick,  24  Ch.  D.  597;  In  re  Foster  and 
Lister,  6  Ch.  D.  87. 
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Wife's  Portion. — In  Davidson  v.  Maguire{q),  a  mar- 
Tiage  was  contemplated  and  the  lady's  father  agreed  with 
the  prospective  husband  that  if  the  latter  would  erect  a 
house  on  the  father's  land,  he  would  convey  the  same  to 
his  daughter  as  a  marriage  portion.  After  the  marriage  the 
house  was  built  by  the  husband  and  the  lot  conveyed  to 
the  daughter  by  the  father  as  previously  agreed.  Some 
time  after  the  husband  became  insolvent,  and  the  transac- 
tion was  attacked.  The  Court  held  that  the  house  was 
built  in  consideration  of  the  conveyance  by  the  father, 
and  that  a  settlement  or  provision  such  as  the  build- 
ing of  the  house  was  good  though  made  after  marriage, 
being  made  in  consideration  of  the  portion  conveyed  to  the 
wife  by  her  father.  Such  a  transaction,  however,  must  be 
hona  fide  •  if  it  is  a  mere  contrivance  to  endow  the  wife  at 
the  expense  of  creditors,  it  would  be  tainted  with  fraud  and 
could  not  be  supported. 

(g)    7  A.R.  98. 

See  also  as  to  Ante-nuptial  Settlements: — Cooper  v.  Pennington, 
59  L.T.  744;  Cook  v.  Hendry,  7  C.P.  354;  Commercial  Bank  v.  Cooke, 
9  Gr.  524;  Whittemore  v.  Lemoine,  10  Gr.  125;  Ryland  v.  Alnutt, 
11  Gr.  135;  Mulholland  v.  Williamson,  12  Gr.  91;  Jackson  v.  Boiv- 
■man,  14  Gr.  156;  McGregor  v.  Rapelje,  18  Gr.  446;  Leys  v.  Mc- 
Pherson,  17  C.  P.  266. 

And  as  to  Post-nuptial  Settlements: — Re  Holland,  [1901]  2  Ch. 
145;  Crafford  v.  McDonagh,  5  L.J.  187;  Goodwin  v.  Williams,  5  Gr. 
539;  Buckland  v.  Rose,  7  Gr.  440;  King  v.  Keating,  12  Gr.  29;  Mason 
V.  Scott,  20  Gr.  84  Merchants  Bank  v.  McDonald,  19  Gr.  476;  Cotton 
V.  Van  Sittart,  20  Gr.  244;  Black  v.  Fountain,  23  Gr.  174. 

And  see  further  as  to  arrangements  between  husband  and  wife: 
— Sun  Life  v.  Elliot,  31  S.C.R.  102;  Fraser  v.  Macpherson,  34  N.B. 
417;  Chambers  v.  Douglas,  23  N.B.  484;  Osborne  v.  Carey,  5  Man. 
E.  237;  West  v.  Ames,  2  N.W.  Terr.  R.,  part  2,  138;  Driscoll  v. 
Fisher,  Trueman  N.B.  89;  Brown  v.  Peace,  11  Man.  R.  409;  Jackson 
V.  Bovnnan,  14  Gr.  156;  Boustead  v.  Shaw,  27  Gr.  280;  O'Doherty 
V.  Ontario  Bank,  32  C.P.  285. 

Sepabation  Deeds. — A  covenant  in  a  separation  deed  by  the 
wife's  trustees  to  indemnify  the  husband  against  the  debts  which 
may  be  contracted  by  the  wife  during  separation  is  sufficient  con- 
sideration to  support  an  agreement  by  the  husband  for  the  benefit  of 
the  wife:  Wilson  v.  Wilson,  1  H.L.C.  538;  Jones  v.  Waite,  7  C.  &  F. 
101.  Similarly  where  a  separation  deed  contained  an  agreement  by 
the  trustee  for  the  wife  that  she  would  support  the  children,  this  wa^s 
held  a  valuable  consideration:  Nixon  v.  Hamilton,  2  Dr.  &  Wal.  364. 
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FRAUDULENT  PREFERENCES. 


CHAPTER  XI. 

Constitutionality  of  the  Provincial  Legislation. 
Respecting  Preferences. 

According  to  the  provisions  of  section  91  of  the  British 
North  America  Act  the  Dominion  Parliament  has  exclusive 
legislative  authority  over  all  matters  relating  to  bankruptcy 
and  insolvency,  and  a  Dominion  Act  respecting  these  subjects 
is  intra  vires  although  it  may  interfere  with  ' '  property  and 
civil  rights  in  the  Provinces,"  two  groups  of  matters  in 
respect  of  which  the  Provincial  Legislatures  are  given 
legislative  authority.  In  Cushing  v.  Dupuy  (a)  it  was 
urged  that  the  provisions  of  the  Dominion  Insolvency 
Enactment  of  1875  interfered  with  "property  and  civil 
rights  in  the  Provinces,  and  that  the  Act  was  there- 
fore ultra  vires,"  Sir  Montague  E.  Smith,  in  deliver- 
ing the  judgment  of  the  Privy  Council,  said:  "It  is 
to  be  presumed,  indeed  it  is  a  necessary  implication,  that 
the  Imperial  Statute,  in  assigning  to  the  Dominion  Parlia- 
ment the  subjects  of  bankruptcy  and  insolvency,  intended 
to  confer  on  it  legislative  power  to  interfere  with  property, 
civil  rights  and  procedure  in  the  Provinces,  so  far  as  a 
general  law  relating  to  those  subjects  might  affect  them." 

(c)    (1880),  5  App.  Cas.  409. 
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And  in  Tennant  v.  Union  Bank  of  Canada  (6)  it  was 
laid  down  that  the  legislation  of  the  Dominion  Parliament, 
so  long  as  it  strictly  relates  to  the  subject  enumerated  in 
sec.  91,  is  of  paramount  authority,  even  though  it  touches 
upon  the  matters  assigned  to  the  Provincial  Legislature  by 
sec.  92. 

In  Clarkson  v.  Ontario  Bank  (c),  the  validity  of  an  Act 
of  the  Legislature  of  Ontario,  passed  30th  March,  1885,  48 
Vict.,  chap.  26,  entitled  "An  Act  respecting  assignments 
for  the  benefit  of  creditors, ' '  of  which  the  present  Ontario 
Act  respecting  assignments  and  preferences  by  insolvent 
persons,  R.S.O.  (1897),  147,  is  a  re-enactment,  was  brought 
in  question.  The  effect  of  this  case  was  to  establish  that 
there  being  no  statute  of  the  Dominion  on  bankruptcy  and 
insolvency,  an  Act  of  the  Ontario  Legislature  for  the  pur-, 
pose  of  enabling  insolvent  debtors  to  place  their  creditors 
on  an  equal  footing,  but  not  relieving  the  debtor  from  arrest 
or  interfering  with  his  after  acquired  property  is  intra  vires. 

Validity  of  Ontario  Statute. — In  1894  the  validity  of  sec. 
9  of  the  Ontario  Act  respecting  assignments  and  prefer- 
ences (now  sec.  11  of  R.S.O.  (1897),  chap.  147)  was 
passed  upon  in  the  Attorney-General  of  Ontario  v.  The  At- 
torney-General of  Canada{d).  Section  9  of  that  Act  read 
as  follows: — "An  assignment  for  the  general  benefit  of 
creditors  under  this  Act  shall  take  precedence  of  all  judg- 
ments and  of  all  executions  not  completely  executed  by 
payment,  subject  to  the  lien,  if  any,  of  an  execution  creditor 
for  his  costs,  where  there  is  but  one  execution  in  the 
sheriff's  hands,  or  to  the  lien,  if  any,  of  the  creditor  for  his 
costs  who  has  the  first  execution  in  the  sheriff's  hands." 
The  Court  of  Appeal  for  Ontario  having  decided  against 

(b)  [1894]  A.C.  31. 

(c)  (1887),  15  A.R.  168. 

(d)  [1894],  A.C.  189.  J 
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the  validity  of  the  Act  (e),  the  Province  appealed  to  the 
Privy  Council.  For  the  Dominion  it  was  argued  that  in 
considering  whether  sec.  9  is  ultra  vires,  the  whole  Act, 
chap.  147  R.S.O.,  must  be  considered.  It  cannot  be  con- 
sidered apart  from  these  sections,  especially,  which  relate 
to  the  effect  of  assignments  for  the  general  benefit  of  credi- 
tors, to  the  proceedings  consequent  upon  such  assignment 
and  to  the  position  of  an  assignee  thereunder.  Such 
assignments  necessarily  contemplate  the  insolvency  of  the 
assignor.  That  it  is  not  necessary,  in  order  to  bring  this 
Act  within  art.  21  of  sec.  91  B.N.A.  Act,  to  show  that  it  con- 
tains compulsory  provisions  as  to  the  disposal  of  an  insol- 
vent's estate,  voluntary  assignments  for  the  purpose  of 
effecting  that  disposal  are  a  necessary  part  of  a  bankruptcy 
system ;  that  what  the  Province  has  done  by  this  Act  is  not, 
when  fairly  considered,  ancillary  to  a  system  which  the  Do- 
minion might  have  prescribed,  but  it  is  in  substance  a  declar- 
ation that  laws  shall  exist  in  the  Province  which  the  Domin- 
ion has  decided  shall  not  so  exist,  referring  to  Dominion  Act, 
43  Vict.,  chap.  1,  which  abolished  the  Insolvency  Acts  in 
Canada.  These  contentions  did  not,  however,  prevail,  the 
Privy  Council  holding  that  the  provisions  of  sec.  9  are 
merely  ancillary  to  bankruptcy  law,  and  as  such  are  within 
the  competence  of  the  Provincial  Legislature  so  long  as  they 
do  not  conflict  with  any  existing  bankruptcy  legislation  of 
the  Dominion  Parliament.  In  the  judgment  of  the  Court 
these  words  were  used:  "Now  it  is  to  be  observed  that  an 
assignment  for  the  general  benefit  of  creditors  has  long  been 
known  to  the  jurisprudence  of  this  country  and  also  of 
Canada,  and  has  its  force  and  effect  at  common  law  quite 
independent  ot  any  system  of  bankruptcy  or  insolvency,  or 
any  legislation  relating  thereto.  So  far  from  being  regarded 
as  an  essential  part  of  the  bankruptcy  law,  such  an  assign- 

(e)   20  A.R.  489. 
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ment  was  made  an  act  of  bankruptcy  on  which  an  adjudi- 
cation might  be  founded,  and  by  the  law  of  the  Province 
of  Canada  which  prevailed  at  the  time  when  the  Dominion 
Act  was  passed,  it  was  one  of  the  grounds  for  an  adjudica- 
tion of  insolvency.  The  validity  of  the  assignment  by  the 
debtor  and  its  effect  would  in  no  way  depend  on  the  insol- 
vency of  the  assignor,  and  their  Lordships  think  it  clear 
that  the  9th  section  would  equally  apply  whether  the 
assignor  was  or  was  not  insolvent. 

It  will  be  seen  that  it  is  a  feature  common  to  all  systems 
of  bankruptcy  and  insolvency  to  which  reference  has  been 
ma  ic,  that  the  enactments  are  designed  to  secure  that  in  the 
casi-  of  an  insolvent  person,  his  assets  shall  be  ratably  dis- 
IriDuted  among  his  creditors  whether  he  is  willing  that  they 
shall  be  so  distributed  or  not." 

In  L'Union  St.  Jacques  de  Montreal  v.  Belisle  (/),  it 
was  held  by  the  Judicial  Committee,  reversing  the  Court 
of  Queen's  Bench  (appeal  side)  in  Lower  Canada,  that  the 
Act  of  the  Provincial  Legislature  of  Quebec,  33  Vict.,  chap. 
58,  to  relieve  the  financial  embarrassment  of  a  local  society 
related  to  a  matter  of  merely  a  local  or  private  nature  in 
the  Province  within  sec.  92  of  the  B.N.A.  Act,  1867,  and 
as  such  was  within  the  legislative  capacity  of  the  Quebec 
Provincial  Legislature,  and  did  not  fall  within  sec.  91  of 
Bankruptcy  and  Insolvency.  There  the  respondent  sued 
the  appellant  society  to  recover  an  instalment  of  an  annuity 
to  which  she  was  admittedly  entitled  under  the  rules  of 
the  society.  The  appellant  pleaded  the  Provincial  Act,  in 
which  the  society  was  authorized  to  pay  the  respondent 
$200  in  lieu  of  all  benefits,  and  if  she  failed  to  accept  it,  to 
place  it  on  deposit  and  pay  the  respondent  the  interest. 
The  respondent  contended  that  the  Act  was  unconstitu- 
tional.   Lord  Selborne,  in  delivering  the  judgment  of  the 

(f)    (1874),  L.R.  6  P.C.  31. 
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Committee,  said:  "The  fact  that  this  particular  society 
appears  on  the  face  of  the  Act  to  have  been  in  a  state  of 
embarrassment  and  in  such  a  financial  condition  that,  un- 
less relieved  by  legislation,  it  might  have  been  likely  to 
come  to  ruin,  does  not  prove  it  was  in  any  legal  sense  within 
the  category  of  insolvency,  and  in  point  of  fact,  the  whole 
tendency  of  the  Act  is  to  keep  it  out  of  that  category.  The 
Act  does  not  terminate  the  company,  it  does  not  propose  a 
final  distribution  of  its  assets  on  the  footing  of  insolvency 
or  bankruptcy,  on  the  contrary,  it  contemplates  its  going 
on,  and  possibly  at  some  future  time  recovering  its  pros- 
perity, and  then  these  creditors,  who  seem  on  the  face  of 
the  Act  to  be  somewhat  summarily  interfered  with,  are  to 
be  reinstated."  On  sec.  92  Lord  Selborne  said:  "The 
scheme  of  the  91st  and  92nd  sections  is  this.  By  the  91st 
section  some  matters — and  their  Lordships  may  do  well  to 
assume,  for  the  argument's  sake,  that  they  are  all  matters 
except  those  afterwards  dealt  with  by  the  92nd  section,^ 
their  Lordships  do  not  decide  it,  certain  matters  being  upon 
that  assumption  all  those  which  are  not  mentioned  in  the 
92nd  section  are  reserved  for  the  exclusive  legislation  of 
the  Dominion  Parliament.  But  beyond  controversy  there 
are  certain  other  matters,  not  only  not  reserved  for  the 
Dominion  Parliament,  but  assigned  to  the  exclusive  power 
and  competency  of  the  Provincial  Legislature."  Among 
those  in  the  last  is  thus  expressed — "generally,  all  matters 
of  a  merely  local  or  private  nature  in  the  Province." 
Clearly  this  matter  is  private,  clearly  it  is  local,  so  far  as 
locality  is  to  be  considered.  And  unless,  therefore,  the 
general  effect  of  that  head  of  sec  92  is  for  this  purpose 
qualified  by  sec.  91,  it  is  a  matter  within  the  exclusive  com- 
petency of  the  Provincial  Legislature.  Now,  sec.  91  quali- 
fies it  undoubtedly,  if  it  be  within  one  of  the  different 
classes  of  subjects  there  especially  enumerated.  But  the 
onus  is  on  the  respondent  to  show  that  this  being  of  itself 
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of  a  local  or  private  nature,  does  also  come  within  one  or 
more  of  the  classes  of  subjects  specially  enumerated  in  the 
91st  section. 

In  The  Queen  v.  Chandler  (g)  the  Supreme  Court  of 
New  Brunswick  decided  that  an  Act  which  provides  for 
the  examination  of  a  debtor  by  a  Judge  and  for  his  dis- 
charge from  gaol  on  proof  that  he  is  unable  to  pay  his  debts 
and  that  he  has  made  no  fraudulent  transfer  or  undue  pre- 
ference, is  an  Insolvent  Act  which  a  Provincial  Legislature 
has  no  power  to  pass.  This  decision  proceeded  on  the 
ground  that  all  insolvency  legislation  was  assigned  by  the 
B.N.A.  Act  to  the  exclusive  legislative  authority  of  the 
Parliament  of  Canada.  Since  this  ruling  the  Insolvency 
Acts  of  Canada  have  been  repealed,  and  the  decision  of  the 
Privy  Council  in  the  Attorney-General  of  Ontario  v.  Attor- 
ney-General of  Canada,  noted  supra,  has  made  it  clear 
that,  in  the  absence  of  any  Dominion  legislation  on  the 
question  of  bankruptcy  and  insolvency,  the  Provincial 
Legislatures  have  the  power  to  legislate  on  matters  ancil- 
lary to  a  bankruptcy  law. 

Nova  Scotia  Legislation. — In  Ee  Wallace  Huestis  Grey 
Stone  Co.{h),  an  Act  of  the  Legislature  of  Nova  Scotia  was 
considered.  The  Act  provided  for  the  winding-up  of  com- 
panies in  general,  where  a  resolution  to  that  effect  was 
passed  by  the  company  or  where  the  Court  so  ordered  at  the 
instance  of  a  contributory,  on  its  being  made  to  appear  that 
such  order  was  just  and  equitable.  The  Act  could  be  en- 
forced, although  no  debts  were  due  by  the  company,  but 
could  not  be  called  into  operation  by  a  creditor.  The  Su- 
preme Court  of  Nova  Scotia  held  that  the  Act  did  not  par- 
take of  the  character  of  an  insolvent  law,  and  was  within 
the  legislative  authority  of  a  Provincial  Legislature. 

(g)    (1869),  1  Hannay  556. 
(fe)    (1881),  Russ.  Eq.  R.  461. 
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CHAPTER  XII. 
Insolvency  op  Debtor. 

Under  the  Provincial  Acts  it  is  necessary  in  attacking 
a  transaction  as  a  preference  to  show  that  it  was  made  when 
the  debtor  was  in  insolvent  circumstances  or  unable  to  pay 
his  debts  in  full  or  knew  he  was  on  the  eve  of  insolvency  (a). 

This  fact  of  insolvency  must  in  all  cases  be  proved  by 
the  attacking  creditor,  and  even  in  those  cases  where  there 
is  a  statutory  presumption  of  invalidity  the  attacking  cred- 
itor has  none  the  less  to  assume  the  onus  of  proving  insolv- 
ency. 

Meaning  of  Term. — A  debtor  is  insolvent  in  the  strict 
legal  sense  of  the  term  if  he  has  not  sufficient  property  if 
sold  under  legal  process  or  at  a  forced  sale  under  execution 
to  pay  all  his  debts(&). 

What  has  to  be  shown,  however,  under  the  Provincial 
Acts,  is  not  a  state  of  insolvency  in  the  strict  legal  sense. 
Nor  are  the  debtor's  assets  to  be  valued  at  their  fixed  value 
in  cash  on  the  market  at  an  ordinary  sale  in  the  course  of 
trade.  A  man  may  be  deemed  insolvent  in  the  sense  of  the 
Acts  if  he  does  not  pay  his  way  and  is  unable  to  meet  the 
current  demands  of  creditors,  and  if  he  has  not  the  means 
of  paying  them  in  full  as  their  claims  mature,  out  of  his 
assets  realized  upon  a  sale  for  cash  or  its  equivalent (c). 

(o)    See  R.S.O.  (1897),  chap.  147,  sec.  2. 

(b)  Rae  v.  McDonald  (1887),  13  O.R.  352. 

(c)  Warnock  v.  Klocpfer  (1887),  14  O.R.  288;  15  A.R.  342; 
18  S.C.R.  701;  Davidson  v.  Douglas  (1868),  15  Gr.  347;  Teale  v. 
Younge,  McL.  &,  Y.  497 ;  ».  .i-itney  v.  Toby  ( 1884) ,  6  O.R.  54.  And  see 
Rae  V.  McDonald  (1887).  13  O.R.  at  p.  366,  and  Stuart  v.  Thomson 
(1893),  23  O.R.  at  p.  512;  Sutherland  v.  Nixon  (1882),  21  U.C.R. 
629;  Heraee  v.  White  (1869),  29  U.C.R.  232;  Bump's  Law  of  Bank- 
ruptcy, 10th  ed.,  p.  813;    Clarke's  Insolvent  Acts  (1877),  p.  26. 
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It  is  not  necessary  that  the  debtor  should  be  either  tech- 
nically a  declared  insolvent  or  openly  and  notoriously  in- 
solvent (d).  It  was  at  one  time  thought  that  some  different 
or  greater  meaning  was  to  be  given  to  the  words  ' '  unable  to 
pay  his  debts  in  full "(e),  than  to  "in  insolvent  circum- 
stances," but  it  may  now  be  considered  settled  that  both 
expressions  refer  to  the  same  financial  condition (/). 

Assets  Covered  by  Securities. — And  the  fact  that  all  the 
assets  of  a  debtor  are  covered  by  mortgage  or  other  security 
is  not  alone  sufficient  to  render  him  insolvent.  Equities  of 
redemption  are  assets  realizable  under  execution,  and  must 
be  taken  into  account  (gf). 

Determining  Value. — The  sale  as  a  determinant  of  value 
must  be  a  fair  and  reasonable  one.  But  it  is  impossible  to 
laj  down  any  rule  for  general  application.  What  would  be 
fair  and  reasonable  must  be  determined  by  the  facts  of 
each  case(/i).  The  value  is  to  be  estimated  at  the  date  of 
the  impeached  transaction,  and  decreases  in  values  and  pre- 
sumably subsequent  increases  must  be  taken  into  account (*). 

iTnmatiired  Liabilities. — And  where  the  debtor's  lia- 
bilities are  not  wholly  matured,  he  should  not  be  deemed  to 
be  in  insolvent  circumstances  if  he  could  sell  his  property 
on  terms  which  will  enable  him  to  pay  those  debts  which, 
have  matured,  and  others  as  they  mature (j). 

id)  Davidson  v.  Douglas  '(1868),  15  Gr.  347. 

(e)  Rae  v.  McDonald  (1887),  13  O.K.  at  p.  357. 

(f)  Bertrand  v.  Canadian  Rubber  Co.  (1897),  12  Man.  R.  27;. 
Claricson  v.  Sterling  (1887),  14  O.R.  at  p.  463;  Dominion  Bank  v.. 
Cowan  (1887),  14  O.K.  at  p.  466. 

(g)  Dominion  Bank  v.  Cowan  (1887),  14  O.R.  465. 
(h)   Clarkson  v.  Sterling   (1887),  14  O.R.  at  p.  463. 
(i)    Clarkson  v.  Sterling   (1887),  14  O.R.  460. 

(;■)   Bertrand  v.  Canadian  Rubber  Co.  (1897),  12  Man.  R.  27. 
See  further  p.  166  infra,  and  pp.  55,  56,  supra. 
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CHAPTER  XIII. 
Fraudulent  Preferences  Generally. 

Policy  of  Bankruptcy  Laws. — The  policy  of  the  bank- 
ruptcy laws  of  England  on  which  our  law  of  preferences  is 
founded,  has  two  principal  objects,  viz.,  the  management  of 
the  estate  of  the  insolvent,  and  its  ratable  division  among 
his  creditors  without  preference  or  priority. 

The  bankruptcy  laws  were  based  on  the  civil  law  and 
while  the  common  law  rewarded  the  diligent  creditor  by 
distributing  the  estate  of  the  debtor  according  to  priority 
of  judgment,  the  bankruptcy  system  regards  the  assets  of 
the  debtor  as  belonging  to  the  whole  body  of  creditors,  and 
properly  to  be  distributed  ratably  among  them(d). 

General  Principles. — Before  considering  the  provisions 
of  the  various  Provinces  in  regard  to  fraudulent  prefer- 
ences it  may  be  well  to  glance  at  the  general  principles  re- 
garding preferences,  apart  from  these  Acts.  The  origin  of 
fraudulent  preferences  may  be  traced  to  the  time  of  Lord 
Mansfield.  Though  the  first  statute  relating  to  bankruptcy 
contained  no  provision  invalidating  payments  or  transfers 
to  prefer  a  creditor,  Lord  Mansfield  held  that  if  a  debtor  in 
contemplation  of  bankruptcy,  with  a  view  to  evade  the 
bankruptcy  law,  voluntarily  gave  a  preference  to  a  partic- 
ular creditor  to  the  prejudice  of  the  other  creditors,  such  a 
preference  was  a  fraud  upon  the  bankrupt  law(e). 

There  were,  then,  two  main  essentials:  1st,  a  transfer 
delivery  payment,    etc.,   made  in   contemplation   of  bank- 

id)   Robson,  2  ed.,  p.  1. 

(e)  Martin  v.  Pewtress,  4  Burr.  2477;  Crosby  v.  Crouch  (1808). 
2  Campbell  166. 
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ruptcy,  and,  2nd,  such    transfer    must  be  made  volun- 
tarily(/). 

Contemplation  of  Insolvency. — The  question  whether  the 
transaction  was  entered  into  in  contemplation  of  bank- 
ruptcy, was  one  of  fact  and  where  the  transaction  was  im- 
peached in  a  Court  of  Equity,  that  Court  might  direct  an 
issue  to  determine  the  question  (gr).  The  onus  was  on  the 
party  impeaching  the  transaction  to  show  that  it  was  made 
in  contemplation  of  bankruptcy,  but  it  was  sufficient  to  show 
such  facts  as  taken  together  would  satisfy  the  jury  that 
bankruptcy  was  at  the  time  of  the  transaction  in  contem- 
plation of  the  debtor.  The  fact  that  the  debtor  was  in  em- 
barrassed circumstances  was  not,  however,  to  be  regarded 
as  conclusive  evidence  of  the  contemplation  of  bank- 
ruptcy (/i).  Where  the  apparent  object  of  the  transaction 
was  to  avoid  bankruptcy,  or  if  advances  were  made  to  en- 
able the  debtor  to  meet  maturing  liabilities,  or  goods  were 
advanced  concurrently  with  the  taking  of  security,  to  en- 
able him  to  continue  his  business,  the  transaction  could  not 
be  regarded  as  made  in  contemplation  of  bankruptcy.  A 
transfer  by  a  debtor  of  part  only  of  his  property  in  contem- 
plation of  bankruptcy,  was  regarded  as  an  act  of  bank- 
ruptcy, if  the  effect  was  to  make  the  debtor  insolvent  or  to 
disable  him  from  carrying  on  his  business(t). 

The  law  as  to  "  contemplation  of  bankruptcy ' '  was  accu- 
rately stated  in  Gibson  v.  Boutts{j).    The  Court  said  that 

if)  Ex  p.  Bolland  (1871),  L.R.  7  Ch.  24.  For  effect  of  early 
Canadian  legislation  on  the  subject  see  22  Vict.  chap.  96,  sees.  18,  19 
(Ont.),  C.S.U.C.C.  ch.  26,  sees.  17,  18.  The  Dominion  Insolvent  Acts 
were  in  force  from  1864  to  1880. 

{g)  Abbott  V.  Burbage,  2  Scott  656;  Davison  v.  Robinson  (1857), 
3  Jur.  N.S.  791 ;    Flook  v.  Jones,  12  Moore  96. 

(ft)  Belcher  v.  Prittie  (1834),  10  Bingham  408;  Cook  v.  Prit- 
chard  (1843),  5  Man.  &  G.  329. 

(i)  Smith  V.  Cannan  (1853),  2  E.  &  B.  35;  Ex  p.  Foxley  (1868), 
L.R.  3  Ch.  515. 

(;■)   3  Scott  229. 
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where  a  party  is  in  so  hopeless  a  state  of  insolvency  that  he 
cannot  reasonably  expect  to  avoid  bankruptcy,  though  he 
choose  to  fight  it  off  as  long  as  possible,  a  payment  volun- 
tarily made  by  him  to  a  favored  creditor  cannot  be  looked 
on  in  any  other  light  than  as  intended  to  defeat  the  bank- 
rupt laws  (A;).  In  some  cases,  however,  it  was  held  that 
a  mere  consciousness  of  insolvency  on  the  part  of  the  debtor 
would  not  be  sufficient,  that  they  must  show  actual  contem- 
plation of  bankruptcy  on  his  part  in  order  to  avoid  the 
transaction  (?). 

"Voluntary." — In  the  second  place  the  preference  must 
have  been  "voluntary."  As  this  doctrine  is  contemplated 
in  the  legislative  enactments  of  most  of  the  Provinces,  it 
will  be  considered  more  at  length  hereafter (W).  It  is  clear 
that  if  the  transfer  or  payment  to  a  creditor  was  made  in 
consequence  of  an  act  of  such  creditor,  as  by  threat  of  pro- 
ceedings against  the  debtor  to  realize  the  debt,  the  resulting 
transfer  could  not  be  considered  voluntary  in  any  sense  of 
the  word(m) ;  and,  in  fact,  the  simplest  request  might  be 
sufficient  to  deprive  the  transfer  of  its  voluntary  character, 
if  the  payment  was  the  undoubted  result  of  that  request (n). 

Present  Meaning  of  "Preference." — The  Supreme  Court 
of  Canada  has  laid  down  that  the  word  "Preference"  in 
the  Provincial  Statutes  is  used  in  the  sense  in  which  it, was 
commonly  understood  before  the  passage  of  these  Acts.  By 
the  statutory  provisions  it  was  not  intended  in  any  way  to 
attribute  to  the  word  "preference"  a  wider  scope  than  pre- 
vious decisions  had  given  it,  or  to  alter  or  interfere  with  the 
signification  which  had  in  accordance  with  its  etymological 

(k)   Ex  p.  Simpson  (1844),  1  DeG.  9. 

(l)   See   Atkinson   v.  Brindall    (1835),    2    Bingham    X.C.    225; 
Morgan  v.  Brundrett  (1833),  5  B.  &  Ad.  289. 
(II)'  See  title  "Pressure." 

(m)    Thompson  v.  Freeman  (1786),  1  T.R.  156. 
(n)   Strachan  v.  Barton   (1856),  11  Exch.  647. 
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meaning  been  affixed  to  the  expression  when  used  in  bank- 
ruptcy and  insolvency  statutes,  by  Courts  of  the  highest 
authority  (o). 

In  the  light  of  this  decision  the  principles  just  referred 
to  may  well  be  borne  in  mind,  and  the  English  cases  on  pre- 
ferences may  generally  speaking  be  said  to  be  applic- 
able (oo). 


(o)   Stephens  v.  McArthur  (1891),  19  S.C.R.  at  p.  451. 
(oo)    In  considering  the  effect  of  recent  English  decisions  it  is 
necessary  to  have  regard  to  the  wording  of  sec.  92  of  the  Bankruptcy 
Act  of  1869,  which  is  as  follows: — 

"92.  Every  conveyance,  or  transfer  of  property,  or  charge  thereon 
made,  every  payment  made,  every  obligation  incurred,  and  every 
judicial  proceeding  taken  or  suffered  by  any  person  unable  to  pay  his 
debts  as  they  become  due  from  his  own  monies  in  favour  of  any 
creditor  or  any  person  in  trust  for  any  creditor,  with  a  view  of 
giviiig  such  creditor  a  preference  over  the  other  creditors,  shall,  if 
the  person  making,  taking,  paying  or  suffering  the  same  become  bank- 
rupt within  three  months  after  the  date  of  making,  taking,  paying 
or  suffering  the  same,  be  deemed  fraudulent  and  void  as  against  the 
trustee  of  the  bankrupt  appointed  under  this  Act;  but  this  section 
shall  not  affect  the  rights  of  a  purchaser,  payee,  or  incumbrancer  in 
good  faith  and  for  valuable  consideration." 

After  the  enactment  of  this  provision  there  arose  a  controversy 
as  to  whether  it  was  declaratory  of  the  law  or  not,  and  as  to  how  far 
the  old  rules  in  regard  to  preferences  were  still  applicable. 

This  matter  was  discussed  in  the  case  of  Ex  p.  Griffith  (1883), 
23  CD.  69.  The  Court  there  said :  "Everybody  knows  that  originally 
there  was  no  express  statutory  enactment  in  regard  to  fraudulent 
preference.  But  from  the  time  of  Lord  Mansfield  down  to  1869  the 
Courts  considered  that  certain  transfers  of  property  were  frauds 
upon  the  bankrviptcy  law,  though  there  was  no  statutory  enactment 
upon  the  subject.  Then  came  the  Bankruptcy  Act  of  1869,  and  in 
that  Act  it  was  for  the  first  time  explained  what  was  meant  by 
fraudulent  preference,  and  the  Act  uses  very  definite  language.  I^ow 
what  is  the  method  which  has  been  pursued  by  judicial  decisions 
since?  I  think  it  is  very  unfortunate.  I  do  not  say  that  it  has  led 
to  any  wrong  decision,  but  I  think  that  it  has  had  a  tendency  to  draw 
one's  mind  away  from  the  true  question.  The  first  thing  which  the 
Courts  did  was  to  discuss  the  question  whether  the  Act  had  altered 
the  old  law  and  introduced  an  entirely  new  law,  and  they  came  to  the 
conclusion  that  it  had  not  altered  the  old  law.  Then  began  what  1 
may  call  the  old  metaphysical  exploration  of  the  motives  of 
people.  The  Courts  first  adopted  a  supposed  verbal  equivalent  for 
the  words  of  the  statute,  and  then  pursued  the  old  inquiries  as  to 
what  were  the  deductions  which  followed  from  the  adoption  of  this 
verbal  equivalent.  And  so  we  have  been  drawn  into  questions  of 
pressure  and  volition,  and  at  length  in  the  present  case  we  have  got 
into  a  discussion  as  to  what  is  the  motive  of  a  motive,  whatever  that 


PEEFEEENCES    GENERALLY.  113 

The  Substance  of  the  Transaction  Regarded. — The  sub- 
stance of  the  transaction  must  be  regarded  and  not  the 
form(p),  and  any  transaction  which  is  merely  colorable,  but 
is  in  reality  a  preference,  will  be  set  aside,  as  procumg 
goods  to  be  taken  under  an  execution (g) ;  or  the  delivery 
up  of  goods  to  a  creditor  under  a  colorable  sale  to  him(r). 
But  this  principle  is  not  universal (s). 

Lease  to  Creditor. — The  lease  in  good  faith  for  a  fair  rent 
by  a  debtor  to  his  creditor  and  the  subsequent  application 
of  the  rent  in  part  payment  of  the  indebtedness  has  been 
thought  to  be  a  transaction  which  could  not  be  impeached 
as  a  preference(0. 

Giving  Possession  to  Mortgagee. — And  where  the  taking 
of  possession  under  a  chattel  mortgage  which  is  void  as 
against  creditors  under  the  Chattel  Mortgage  Act  from 
some  informality  in  its  form  is  allowed  to  validate  the  tran- 
saction, it  has  been  held  that  such  a  taking  of  possession  by 
a  creditor  could  not  be  viewed  as  a  preference  (m). 

Lien  Ag^reement. — Supplying  materials  under  an  ar- 
rangement by  which  the  property  was  to  remain  in  the 
party  supplying  them,  notwithstanding  any  change  in  their 

may  mean.  I  think  it  is  a  wiser  policy  to  go  back,  as  I  do,  in  a 
humble  spirit  to  the  words  of  the  statute,  and,  without  discussing 
motives  of  motives,  inquire  whether  the  transaction  was  entered  into 
with  a  view  to  give  the  one  creditor  a  preference  over  the  others." 
As  to  whether  preferences  come  within  the  Criminal  Code  see 
title  "  Criminal  Proceedings." 

(p)  In  re  Watson  (1890),  25  Q.B.D.  27,  and  cases  cited  there; 
Madell  v.  Thomas,  [1891],  1  Q.B.  230. 

(g)   Qore  v.  Lloyd,  12  M.  &  W.  479. 

(r)  Rust  V.  Cooper  (1777),  Cowp.  629;  tiixon  v.  Jenkins 
(1793),  2  Henry  Bl.  135. 

(s)  See  Salomon  v.  Salomon,  [1897]  A.C.  22;  Bielle  v.  Reid 
(1899),  26  A.R.  54. 

(t)   Smith  V.  Laiorence  (1891),  27  C.L.J.  116. 

(tt)   Bank  of  Hamilton  v.  Tamhlyn  (1888),  16  O.R.  247. 

8 — PARKER. 
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form  during  the  process  of  manufacture  is  not  obtaining  a 
preference  (i;). 

Paying  Statute  Barred  Debt. — In  Be  Lane{w),  an  insol- 
vent debtor  paid  part  of  a  debt  barred  by  the  Statute  of 
Limitations,  with  the  object  of  reviving  the  debt  and  enabl- 
ing the  creditor  to  prove  against  him  in  insolvency  for  the 
balance  due.  The  debt  up  to  the  date  of  such  payment  had 
always  been  treated  by  the  debtor  and  creditor  as  a  sub- 
sisting debt,  and  one  which  it  was  intended  should  be  ulti- 
mately paid. 

The  Court  held  that  this  was  not  a  preference.  If  there 
had  been  a  payment  of  a  large  sum  there  would  have  been 
strong  evidence  of  the  intent  to  prefer,  but  the  only  inten- 
tion that  the  debtor  had  was  to  provide  a  legal  remedy  for 
the  recovery  of  the  debt  by  the  creditor,  and  payment  made 
with  that  object  could  not  be  said  to  be  made  with  intent  to 
prefer. 

It  was  also  held  that  such  a  payment  was  a  sufficient  part 
payment  to  take  the  debt  out  of  the  operation  of  the  Statute 
of  Limitations  (a;). 

Security  to  Gain  Extension  for  Payment. — Where  a 
debtor,  believing  that  by  getting  an  extension  of  time  for 
the  payment  of  a  debt  he  will  be  able  to  carry  on  his  busi- 
ness and  to  get  such  an  extension  iona  fide  gives  the  cred- 
itor a  mortgage  to  secure  the  claim,  this  will  be  sufficient  to 
rebut  a  presumption  of  fraudulent  intent  or  intent  to  pre- 
fer. So,  where  a  company,  being  indebted  and  believing 
that  their  charter  did  not  allow  a  mortgage  to  be  made  to 
secure  an  overdue  debt,  made  an  agreement  to  give  such  a 
mortgage  for  the  advance  of  a  larger  sum,  agreeing  to  return 

(v)    Wellbanks  v.   Heney    (1890),    19  O.R.   549.     See  also  title 
"Form  of  Transfer." 

(w)    (1889),  23  Q.B.D.  74. 

(x)   See  also  Finch  v.  Oilray  (1889),  16  A.R.  484. 
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the  amount  of  the  debt  to  the  mortgagees,  and  J)ona  fide 
believed  that  by  getting  the  time  from  the  creditor  they 
would  be  able  to  carry  on  their  business,  it  was  held  that  the 
mortgage  could  not  be  considered  a  preference,  although 
the  company  shortly  afterwards  became  insolvent  (j/). 

Purchasing  Debt  to  Set  It  Off. — A  debtor  may  also  pur- 
chase at  a  rate  on  the  dollar  a  debt  due  by  an  insolvent 
creditor  to  a  third  person,  and  set  it  off  against  his  own 
indebtedness  to  that  creditor(c). 

Paying  Wages. — The  debtor  may  pay  wages  in  full 
either  in  cash  or  bills  or  goods,  as  such  payments  are  in  gen- 
eral specially  protected  by  the  statutes.  A  substitution  of 
securities  is  also  unimpeachable  if  the  debtor's  estate  has 
not  have  been  lessened  in  value  to  his  creditors  (cc). 

Fresh  Security. — In  a  case  of  Re  Tweedale{k),  a  debtor 
for  good  consideration  had  given  a  security  which  both  par- 
ties intended  to  be  good,  but  which  turned  out  to  be  value- 
less owing  to  a  decision  of  the  Court.  The  debtor  just  prior 
to  becoming  a  bankrupt,  gave  a  fresh  security,  with  the  sole 
object  of  remedying  a  defect  in  the  first  security,  being 
under  the  impression  that  he  was  obliged  to  do  so.  It  was 
held  that  as  the  debtor 's  intention  was  only  to  cure  the  pre- 
vious error,  this  was  sufficient  to  negative  the  presumption 
that  the  fresh  security  was  given  with  intention  of  prefer- 
ring the  creditor. 

(y)  Long  V.  Hancock  (1885),  12  S.C.R.  532. 

(o)  Thibaudecuu  v.  Garland  (1896),  27  O.R.  391.  See  also  ante, 
p.  34,  title  "  Form  of  the  Transaction." 

(cc)  See  R.S.O.  (1897),  cap.  147,  sec.  3  (5);  R.S.B.C.  (1897), 
cap.  87,  sec.  36;  N.S.,  61  Vict.  cap.  11,  sec.  7;  N.B.,  58  Vict.  cap.  6, 
sec.  3  (4)  ;  P.E.I.,  61  Vict.  cap.  4,  sec.  8(1);  R.S.M.  (1903),  cap. 
8,  sees.  28  and  47 

(fc)    [1892]  2  Q.B.  216. 

(0   See  also  Ex  p.  lieUon  (1886),  55  L.T.N.S.  819. 
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So  if  a  new  chattel  mortgage  is  taken  instead  of  renew- 
ing the  old  one(m). 

Payments  of  Money. — Most  of  the  Provincial  Acts  have 
also  provided  that  *' payments  of  money  to  a  creditor"  are 
not  open  to  attack  as  preferences  (rr). 

And  this  exception  applies  to  all  payments  of  money, 
and  it  is  not  necessary  that  they  should  be  shown  to  be  })ona 
fide.  The  Legislature  has  chosen  to  except  from  the  opera- 
tion of  the  Act  any  payment  of  money  to  a  creditor,  and 
the  Courts  would  not  be  justified  in  interpolating  the  expres- 
sion bona  fide  in  that  clause  in  order  to  infer  that  if  the 
creditor  had  notice  that  the  debtor  was  in  a  state  of  insolv- 
ency when  he  made  it,  it  was  a  payment  mala  fide,  and  for- 
bidden by  the  Act(s). 

The  enactment  is  in  this  particular  different  from  the 
92nd  section  of  the  Imperial  Bankruptcy  Act,  dealt  with  in 
Tomkins  v.  Saffery{t).  By  the  latter  part  of  that  section 
it  was  provided  that  it  should  not  effect  the  rights  of  a 
payee  in  good  faith  and  for  valuable  consideration,  and  it 
was  held  that  a  creditor  receiving  payment  with  knowledge 
that  he  who  made  it  was  a  person  unable  to  pay  his  debts 
in  full  as  they  became  due  from  his  own  moneys  was  not  a 
payee  in  good  faith  within  the  meaning  of  the  Act. 

Payment  of  Maturing  Debt. — The  English  Bankruptcy 
Act  invalidates  payments  of  cash,  and  under  its  provisions 
it  has  been  held  that  a  payment  by  a  person  who  is  insol- 
vent to  his  knowledge,  but  who  is  continuing  his  business,  of 

(to)   Rogers  v.  Carroll  (1899),  30  O.R.  328. 

(rr)  See  R.S.O.  (1897),  chap.  147,  sec.  3;  N.S.,  61  Vict.  cap.  11, 
sec.  5;  P.E.I.,  61  Vict.  cap.  4,  sec.  4(1);  N.B.,  58  Vict.  cap.  6,  s. 
3(1);  R.S.M.  (1903),  cap.  8,  sec.  44;  B.C.,  1  Ed.  VII.,  cap.  15,  sec. 
40.  PajTnents  of  money  are  avoided,  by  the  Canadian  Winding-up 
Act,  if  made  within  thirty  days  before  the  petition  is  presented.  See 
R.S.C.  1886,  chap.  129,  sec.  72. 

(s)   Camphell  v.  Roche  (1891),  18  A.R,  646. 

(t)    (1877),  3  A.C.  213  at  p.  236. 
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maturing  bills,  is  not  necessarily  a  fraudulent  preference, 
because  the  presumption  to  be  drawn  from  such  payment 
is  not  that  it  was  made  to  prefer  the  creditor,  but  to  enable- 
the  debtor  to  continue  to  carry  on  his  business(d). 

The  same  principle  has  been  applied  in  England  if  the- 
debtor  returns  specific  goods  to  his  creditor  (cc). 

But  this  principle  does  not  apply  where  the  bill  is  not 
paid  in  due  course,  as,  for  instance,  where  the  bill  was  not 
presented  for  payment  at  maturity,  but  was  held  over  at 
the  request  of  the  acceptor  and  subsequently  paid(e).  And 
if  the  debtor  in  making  a  payment  really  believes  himself  to 
be  under  a  legal  obligation,  on  reasonable  grounds,  to  do  so, 
it  will  not  be  regarded  as  preferential,  even  athough  his 
belief  was  mistaken  (/) ;  but  he  must  believe  the  obligation 
to  be  a  legal  one,  and  if  he  is  acting  merely  from  a  sense  of 
duty  or  desire  to  do  what  he  considers  just  in  the  matter,  it 
would  not  be  sufficient  (gf). 

It  is  not  a  fraudulent  preference,  either,  to  repay  money 
which  has  been  advanced  to  the  creditor  for  a  specific  pur- 
pose that  has  failed,  as,  e.g.,  for  the  purpose  of  making  a. 
compromise  with  his  creditors  (/i).  Nor  is  a  transfer  re- 
garded as  fraudulent  preference  where  the  debtor's  object, 
was  not  to  benefit  a  creditor,  but  to  benefit  himself  (j). 

Payment,  What  is — Cheque. — The  line  between  a  pay- 
ment of  money  and  a  transfer  of  security  is  sometimes  not. 
clearly  marked.    While  the  former  is  good,  the  latter  may 

(d)  Re  Clay  (1895),  3  Manson  31. 

(co)  Edwards  v.  Olyn  (1859),  2  E.  &  E.  29;  Harris  v.  Rickett 
(1859),  4  H.  &  N.  1;  Sinclair  v.  Wilson  (1855),  20  Beav.  324:  Re 
Walker  (1873),  L.R.  8  Ch.  614. 

(e)  Re  Eaton,  [1897]  2  Q.B.  16. 

if)  Re  Vautin  [1900]  2  Q.B.  325;  Bills  v.  Smith  (1865),  34 
L.J.Q.B.  68. 

ig)   Re  Fletcher,  9  Morrell  8;  Re  Vingoe  (1890),  1  Manson  416. 

ih)  Toovey  v.  Milne  (1819),  2  B.  &  Aid.  683;  and  see  Re  Mills,. 
5  Morrell  55. 

(;■)   Re  Arnott  (1889),  6  Morrell  215. 


118  PREFERENCES    GENERALLY. 

be  void.  Thus,  it  was  held  in  Armstrong  v.  nemstreet(u) 
that  the  handing  of  an  unaccepted  cheque  of  a  third  person 
to  a  creditor,  where  at  the  time  there  were  funds  in  the 
bank  to  meet  the  cheque,  was  a  payment  of  money  within 
the  statute.  The  Court  said  the  fact  that  the  cheques  of 
the  third  party  were  deposited  by  the  debtor  in  the  cred- 
itor's bank  instead  of  being  paid  direct  to  him,  cannot 
affect  in  one  way  or  other  the  question  to  be  determined, 
which  is  whether  the  handing  by  the  debtor  to  the  creditor 
of  the  cheque  of  a  third  person  upon  a  bank  in  the  place 
where  the  creditor  lived,  the  maker  of  the  cheque  having 
funds  there  to  meet  it,  is  a  payment  of  money  within  the 
statute. 

The  maker  of  the  cheques  had  to  his  credit  in  the  bank  a 
balance  sufficient  to  meet  them.  The  payee  would  have  re- 
ceived the  amount  of  them  in  bank  bills  had  he  presented 
the  cheque  and  asked  for  them.  Instead  of  doing  so,  he 
gave  the  cheques  to  his  creditor,  who  took  them  as  cash,  and 
no  doubt  obtained  cash  or  credit  for  them.  The  Court  said 
it  would  be  placing  entirely  too  restricted  a  construction 
upon  the  Act  to  hold  that  this  was  not  a  payment  of  money 
within  its  intention  and  meaning.  If  these  cheques  were 
not  called  money,  then  neither  would  bank  notes  be  money, 
nor  any  other  medium  of  exchange  except  coin.  In  its 
wider  sense  money  means  any  equivalent  or  circulating 
medium  readily  used  for  the  exchange  of  goods  or  services. 
This  view,  however,  has  since  been  dissented  from. 

Davidson   v.   Fraser. — In   Davidson   v.   Fraser{v),   the 

Court  of  Appeal  said  that  they  thought  it  would  be  far  too 

narrow  a  construction  to  hold  that  a  payment  to  a  creditor 

by  the  insolvent's  own  cheque  would  not  be  payment  in 

money  within  the  meaning  of  the  statute ;  nor  did  they  think 

(u)    (1892),  22  O.K.  336.     See  the  next  case. 
(v)   23A.R.  439;   ( 1897),  28  S.C.R.  272. 
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it  necessary  to  the  validity  of  such  payment  that  the  cred- 
itor should  have  drawn  the  money  from  the  bank.  It  oper- 
ated then  and  there  as  a  payment,  a  conditional  payment,  it 
is  true,  that  is  to  say,  the  original  debt  would  have  revived 
in  the  event  of  the  dishonor  of  the  cheque,  but  it  was,  sub- 
ject to  that  contingency,  a  payment  as  full  as  if  the  insolv- 
ents had  drawn  the  money  and  paid  it  to  the  creditor.  But 
they  considered  that  there  was  a  marked  distinction  be- 
tween such  a  case  and  the  transfer  of  the  cheque  of  a 
third  party,  which  in  the  hands  of  the  insolvent  was  a  secur- 
ity as  fully  as  a  bill  at  three  days  or  three  months,  and 
would  have  been  liable  to  seizure  under  an  execution,  and 
the  assignment  of  such  a  security  to  a  creditor,  if  made  with 
either  of  the  intents  mentioned  in  the  statute,  is  a  prefer- 
ence and  void  as  against  the  insolvent's  creditors (i(^). 

Maclennan,  J.A.,  in  his  judgment,  said  that  the  transfer 
of  a  cheque  of  a  third  person  is  a  transfer  of  a  security 
which  does  not  become  payment  until  presented  and 
honored  by  the  bank.  The  money  in  the  bank  in  that  case 
and  until  the  time  of  the  payment  is  not  the  debtor's  money 
and  never  becomes  his  if  he  transfers  the  cheque.  No  doubt 
cheques  of  persons  in  good  credit  are  accepted  and  trans- 
ferred with  great  freedom,  particularly  after  having  been 
marked  good  by  the  bank,  and  are  virtually  treated  as 
actual  money.  But  the  question  is  whether  the  cheques  in 
question  were  money  within  the  meaning  of  the  Act. 

Gordon  v.  TTnion  Bank. — In  Gordon  v.  Union  Bank{x)^ 
the  case  of  Davidson  v.  Fraser  was  distinguished.  A  trader 
in  insolvent  circumstances  sold  his  stock-in-trade  in  good 
faith  and  directed  the  purchaser  to  pay  as  part  of  the  pur- 
chase money  a  debt  due  by  the  trader  to  his  bankers,  who 

{w)   See,  however,  dissenting  judgment  of  Osier,  J  A..,  in  this 
c&se. 

'(«)    (1899),  26  A.R.  155. 
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held  as  a  collateral  security  a  chattel  mortgage  on  his  stock- 
in-trade. 

The  purchaser  had  an  account  with  the  same  bankers 
and  gave  to  them  a  cheque  on  this  account  for  the  amount 
of  their  claim,  there  being  funds  at  his  credit  to  meet  the 
cheque. 

It  was  held  that  this  was  a  payment  of  money  to  a  cred- 
itor, and  not  a  realization  of  a  security,  and  that  the 
bankers  were  not  liable  to  account  to  the  creditor  for  the 
amount  received. 

The  Court  of  Appeal  said  that  the  facts  distinguished 
this  case  from  Davidson  v.  Fraser.  There  the  transaction 
was  the  transfer  by  the  debtor  of  the  cheque  of  a  third  per- 
son which  had  come  into  the  debtor's  custody  and  control, 
and  that  transfer  was  held  not  to  be  a  payment  of  money 
within  the  Act.  Here  the  cheque  of  the  purchasers  of  the 
goods  was  handed  directly  to  the  bank  in  payment  of  its 
claim.  It  was  certainly  never  intended  that  the  decision 
in  Davidson  v.  Fraser  should  be  considered  to  mean  that 
what  took  place  in  this  case  was  not  a  payment  of  money 
within  the  statute. 

It  was  further  said  that  it  made  no  difference  whether 
it  was  the  debtor's  money  or  the  purchaser's  money  which 
the  bank  received  in  discharge  of  their  claim. 

The  effect  of  these  decisions  may  be  shortly  summed  up 
by  saying  that  a  man's  own  cheque  is  not  a  security  for 
money;  the  cheque  of  a  third  party  is  such  a  security; 
that  the  handing  over  of  the  first  to  a  creditor  is  a 
payment  of  cash,  while  the  handing  over  of  the  second  is 
simply  a  transfer  of  a  security  for  money  (y). 

The  fact  that  the  money  paid  is  derived  from  a  sale, 
of  the  debtor's  stock  in  trade,  which  sale  was  brought  about 

(y)  See  also  Halwell  v.  Township  of  Wilmot  (1897),  24  A.R. 
628. 
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for  this  purpose  by  one  who  had  endorsed  notes  for  the 
debtor,  was  held  not  to  take  the  case  out  of  the  statutory 
exception,  notwithstanding  the  fact  that  the  money  was 
paid  to  relieve  the  endorser  of  his  liability (z). 

In  Building  &  Loan  Association  v.  Palmer  (a),  certain 
notes  of  the  debtor's  were  held  by  a  banker;  the  debtor  sold 
his  property,  and  the  purchaser  gave  the  banker  his  note 
for  the  amount  of  the  purchase,  which  was  the  same 
amount,  and  the  debtor's  notes  were  given  up  by  the 
banker ;  and  it  was  held  that  the  transaction  was  a  bona  fide 
payment  within  the  meaning  of  this  section(&). 

Payments  in  Course  of  Trade. — Bona  fide  payments  made 
in  the  ordinary  course  of  trade  to  innocent  parties  are 
expressly  protected  in  the  Provincial  Acts(c).  These  pro- 
visions are,  of  course,  largely  declaratory  of  what  the  law 
was  before.  As  all  payments  of  money,  however  fraudu- 
lent, by  a  debtor  to  his  creditor,  are  protected,  "payments'^ 
must  be  limited  to  payments  in  securities  or  goods. 

In  Butcher  v.  8tead{d),  it  was  held  that  a  payee  in  good 
faith  meant  a  payee  without  notice  that  any  fraud  or  fraud- 
ulent preference  was  intended. 

In  order  that  the  favored  individual  to  whom  the  pay- 
ment is  made  should  be  exempted  from  the  provisions  of 
the  statute,  he  must  have  received  it  bona  fide,  that  is,  he 
must  not  be  conscious  himself  of  an  intention  to  favor  one 
creditor  above  another.  That  will  entitle  him  to  hold  the 
payment  so  made  to  him  in  preference,  he  himself  not  being 

(z)   Harvey  v.  McNaughton  (1884),  10  A.R.  616. 

(o)    (1886),  12  O.R.  1. 

(ft)  See  also  Langley  v.  Van  Allen  (1902),  32  O.R.  216;  3  O.L.R. 
6;  32  S.C.R.  174. 

(c)  See  R.S.O.  (1897),  cap.  147,  sec.  3(1);  R.S.M.  (1903),  cap. 
8,  sec.  44;  N.B.,  58  Vict.  cap.  6,  sec.  3(1);  P.E.I.,  61  Vict.  cap.  4,. 
sec.  4(1);  N.S.,  61  Vict.  cap.  11,  sec.  5. 

(d)  (1875),  L.R.  7  H.L.  839. 
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a  guilty  party,  that  is,  not  being  conscious  of  a  preference 
being  intended  to  be  given  to  hini(e). 

But  if  a  creditor  takes  the  whole  or  substantially  the 
whole  of  the  property  of  his  debtor  in  payment  of  a  past 
due  debt,  knowing  that  there  are  other  creditors,  he  cannot 
be  said  to  be  acting  in  good  faith  (/), 

Sales  in  Course  of  Trade. — Similarly,  hona  fide  sales  in 
the  ordinary  course  of  trade  to  innocent  purchasers  are 
protected  (fir). 

En  Bloc. — This  provision  is  not  limited  in  its  scope  to  the 
protection  of  mere  buying  and  selling  over  the  counter,  and 
sale  by  a  debtor  to  his  creditor  of  his  whole  business,  the 
debt  being  part  of  the  consideration,  and  the  balance  being 
paid  over  to  the  debtor,  if  made  in  good  faith,  is  not  in  it- 
self objectionable  (/i).  The  case  cited  was  a  peculiar  one,  the 
facts  being  shortly  as  follows: — The  defendant,  Rothwell, 
was  a  bookseller  and  stationer,  and  sold  out  his  business  as 
a  going  concern  to  the  defendant  Blackwood,  who  gave 
Rothwell  his  notes  for  the  purchase  money.  Blackwood 
carried  on  the  business  for  some  time,  and,  not  being  suc- 
cessful approached  Rothwell,  and,  after  a  good  deal  of  nego- 
tiation persuaded  him  to  buy  back  the  business  at  a  certain 
rate  on  the  dollar  of  the  assets,  a  balance  of  purchase  money 
still  due  by  Blackwood  to  Rothwell  being  deducted  from 
the  amount  coming  to  Blackwood  on  the  new  transaction, 
and  Rothwell  giving  to  Blackwood  his  notes  for  the  balance. 
Blackwood  at  the  time  of  this  re-sale  to  Rothwell  was  insolv- 
ent, but  it  was  clearly  shown  that  Rothwell  had  entered 

(e)   And  see  Mackintosh  v.  Pogose,  [1895]  1  Ch.  505. 

if)  Re  Jukes,  [1902]  2  K.B.  58.  And  see  Shears  v.  Goddard, 
[1896]  1  Q.B.  406;  Re  Lake,  [1901]  1  Q.B.  p.  710. 

{gT  R.S.O.  1897,  cap.  147,  sec.  3(1);  C.S.B.C.  (1888),  cap.  51, 
sec.  2;  R.S.M.  (1903),  cap.  8,  sec.  44;  N.B.,  58  Vict.  cap.  6,  sec.  3 
(1)  ;  P.E.I.,  61  Vict.  cap.  4,  sec.  4(1);  N.S.,  61  Vict.  cap.  11,  sec.  5. 

(h)   Clarkson  v.  Rothwell  (1886),  11  C.L.T.  67. 
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into  the  transaction  in  good  faith  and  without  any  knowl- 
edge of  the  insolvency.  The  Court  held  that  the  transac- 
tion was  a  fair  business  bargain,  and  a  real  hona  fide  sale, 
and  that  at  all  events  it  was  protected  by  the  section  under 
discussion. 

And  it  may  in  fact,  be  said  to  be  a  general  rule  that  in 
the  absence  of  mala  fides  there  is  nothing  to  prevent  a  cred- 
itor buying  goods  from  the  debtor  and  allowing  the  debt 
to  form  part  of  the  consideration (i). 

Security  Given  for  Present  Payment  or  Advance. — 
The  Provincial  Acts  have  also  in  general  afforded  pro- 
tection to  any  bona  fide  conveyance,  assignment,  transfer  or 
delivery  over  of  any  goods,  securities  or  property  of  any 
kind  which  is  made  in  consideration  of  any  present  actual 
bona  fide  payment  in  money  or  by  way  of  security  for  any 
present  actual  bona  fide  advance  of  money,  or  which  is  made 
in  consideration  of  any  present  actual  bona  fide  sale  or 
delivery  of  goods  or  other  property,  provided  that  the 
money  paid,  or  goods  or  other  property  sold  or  delivered 
bear  a  fair  and  reasonable  relative  value  to  the  considera- 
tion therefor. 

These  provisions  are  largely  declaratory.  In  general  it 
may  be  said  that  the  debtor's  assets  will  not  be  diminished 
in  the  case  of  such  a  security  being  given  if  he  receives,  as 
the  statutes  provide,  a  fair  and  reasonable  relative  value  in 
exchange.  What  is  meant  by  these  last  words  is  a  question 
of  fact  in  each  instance(j). 

These  provisions  have  not  received  a  narrow  construc- 
tion, and  security  for  the  price  of  goods  to  be  delivered  will 

(t)  Lewis  V.  Brown  (1884),  10  A.R.  639.  See,  however,  Dana 
V.  McLean  (1901),  2  O.L.R,  p.  470. 

(ii)   R.S.O.   (1897),  cap.  147,  se.  3   (1). 

(;■)   Cameron  v.  Perrin   (1887),  14  A.R.  565. 
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be  upheld  as  made  "in  consideration  of  any  present  actual 
bona  fide  sale  or  delivery  of  goods "(i). 

It  was  held  in  an  early  case  that  it  is  not  an  advance  in 
money  to  pay  off  the  claims  of  other  creditors  at  the 
debtor's  request,  and  take  security  for  the  amount  so  paid 
and  for  the  original  debt(Z). 

In  the  light  of  more  recent  cases  the  authority  of  this 
decision  is  questionable. 

Cash  Proceeds  of  Security  Paid  to  Prefer  Creditor. — 
There  has  been  somewhat  of  a  conflict  of  decision  as  to  the 
question  whether  a  debtor  can  borrow  money,  giving  a 
security  on  his  effects  to  the  lender,  and  pay  the  proceeds 
over  to  a  creditor,  or  cause  them  to  be  paid  by  the  lender 
direct  to  the  creditor.  It  might  be  thought  that  this  was 
a  most  effectual  way  of  preferring  a  creditor,  but  it  has  not 
been  so  regarded.  To  make  the  matter  clear  it  will  be  neces- 
sary to  advert  somewhat  at  length  to  the  views  taken  by 
different  courts. 

Stoddart  v.  Wilson. — In  the  case  of  Stoddart  v.  Wil- 
son{m),  a  debtor  being  pressed  by  one  of  his  creditors,  ar- 
ranged that  his  wife  should  convey  property  to  such  cred- 
itor in  payment  of  the  debt,  a  small  balance  being  handed 
over  to  the  debtor,  who  thereupon  made  a  chattel  mortgage 
to  his  wife  to  secure  her  for  an  amount  equal  to  the  cred- 
itor's claim  or  the  purchase  money  which  she  would  have 
received.  This  transaction  was  held  not  to  be  within  the 
saving  clause.    The  Divisional  Court  said : — 

"  It  is  true  that  the  saving  clause  does  not  expressly  pro- 
vide that  the  payment  or  advance  of  money,  or  the  sale  or 
delivery  of  goods  must  be  made  to  the  person  making  the 
transfer  of  goods  which  the  Act  protects,  but  that  must  be 

(fc)    Goulding  v.  Deeming  (1887),  15  O.R.  201. 
{I)   Boyd  V.  Glass  (1883),  8  A.R.  632. 
(m)    (1888),  16  O.R.  17. 
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the  intention;  otherwise  preferences  would  be  rendered 
easier  than  ever  by  the  intervention  of  a  third  person,  and 
the  whole  effect  of  the  second  section  of  the  Act  would  be 
■done  away  with.  "Where  a  debtor  receives  an  advance  of 
money  or  a  supply  of  goods  in  such  a  manner  as  to  leave 
him  untrammelled  in  his  action  with  regard  to  them,  his 
assets  are  naturally  increased  to  that  extent  for  the  gen- 
eral benefit  of  his  creditors  at  large,  and  nothing  is  with- 
drawn from  them  when  he  gives  back  on  the  spot  a  security 
for  the  advance  or  for  the  value  of  the  goods  which  have 
been  supplied  to  him.  But  where  the  alleged  advance  either 
never  comes  to  the  debtor's  hands  at  all,  or  comes  to  them 
only  in  such  a  way  that  it  must  at  once  pass  through  them 
into  the  hands  of  a  favored  creditor,  I  think  the  transaction 
cannot  be  treated  as  a  bona  fide  payment  or  advance  of 
money  to  the  creditor. 

**The  distinction,  therefore,  between  a  transaction  such 
as  this  and  the  transactions  which  are  protected  by  the  sav- 
ing provisions  in  the  Act,  is  a  substantial  and  not  a  mere 
technical  one.  Under  the  transaction  now  in  question  there 
could  be  only  one  way  in  which  the  value  of  the  property 
could  be  applied,  and  that  was  in  paying  off  the  claim  of 
this  creditor;  no  other  creditor  could  possibly  obtain  any 
benefit  from  the  transfer;  and  it  is  this  necessary  prefer- 
ence of  a  particular  creditor  which  places  the  transaction 
outside  of  the  class  of  transactions  which  I  conceive  it  was 
the  intention  of  the  Legislature  to  protect. ' ' 

The  Court  further  said: — "It  is  plain,  having  regard  to 
the  purpose  of  the  Act,  that  the  'payment,'  'advance,'  'sale,' 
and  'delivery'  here  referred  to  mean  'payment,'  'advance,* 
'sale'  and  'delivery'  to  the  maker  of  the  'gift,  conveyance, 
assignment,  or  transfer,  delivery  over,  or  payment'  which  is 
impeached  as  being  void  by  section  2  of  the  Act,  and  that 
the  'payment'  or  'advance'  must  be  in  actual  cash  and  not 
in  money's  worth." 
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Johnson  v.  Hope. — In  Johnson  v.  Hopein),  the  case  of 
Stoddart  v,  Wilson  was  discussed.  The  Court  of  Appeal 
said  that  it  was  in  effect  there  held  that  to  maintain  the 
mortgage  it  was  essential  that  either  the  wife  should  have 
conveyed  her  property  direct  to  her  husband,  or  that  she 
should  have  obtained  the  price  from  the  vendee,  and  have 
paid  it  to  her  husband,  so  that  he  might  have  had  the  oppor- 
tunity of  paying  it  to  his  creditors  generally,  although  it 
was  admitted  he  could,  without  impropriety,  have  at  once 
paid  it,  the  moment  it  came  into  his  hands,  to  the  same  per- 
sons who  had  bought  his  wife 's  property,  from  whom  it  had 
come  in  the  first  place,  in  satisfaction  of  their  debt. 

They  were  unable  to  see  how  it  could  be  said  that  as  be- 
tween the  husband  and  the  wife  it  was  not  a  case  of  a  con- 
veyance made  in  consideration  of  a  present  actual  ho7ia  fide 
sale  or  delivery  of  goods  or  other  property,  there  being  no 
question  raised  of  relative  value.  It  is  undoubted  law  that 
the  purchaser  of  property  may  require  the  conveyance  to  be 
made  to  his  nominee  instead  of  himself ;  and  the  vendor,  on 
receiving  the  consideration,  whatever  it  may  be,  whether 
cash,  or  mortgage  of  the  same,  or  other  estate  or  property, 
has  no  option  but  to  comply  with  the  vendee's  direction, 
and  is  compellable  by  law  to  do  so.  In  like  manner,  also, 
the  vendor  or  mortgagor  of  property  may,  when  the  mo- 
ment comes  for  paying  the  purchase  money,  or  advancing 
the  loan,  direct  and  require  the  money  to  be  paid  to  another 
person,  and  the  purchaser  or  lender  must  comply.  The 
principle  of  Stoddart  v.  Wilson,  if  followed,  would  compel 
the  Court  to  hold  that  although  the  Act  expressly  permits  an 
embarrassed  debtor  unrestricted  freedom  to  sell  his 
property  for  full  value,  either  for  money  or  goods,  and  to 
borrow  money  on  the  security  of  any  of  his  property,  yet 
the  purchaser  or  lender  may  not  obey  the  directions  of  the 

(n)    (1890),  17  A.R.  10. 
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vendor,  or  borrower,  as  to  the  payment  of  the  money,  as  he 
might  do  in  transactions  with  other  people,  without  the  peril 
of  losing  his  money  or  his  security.  They  thought  such  a 
construction  of  the  statute  would  be  highly  inconvenient 
and  dangerous,  and  ought  not  to  be  adopted,  otherwise  than 
as  the  effect  of  clear  and  unmistakeable  language  used  by 
the  Legislature. 

Gibbons  v.  Wilson. — And  in  Gibbons  v.  Wilson{o),  Stod- 
dart  V.  Wilson  was  again  disapproved. 

The  facts  were:  A  solicitor,  acting  for  a  creditor,  ob- 
tained for  the  debtor  on  the  security  of  a  chattel  mortgage 
a  loan  from  another  client  who  was  ignorant  of  the  purpose 
for  which  the  loan  was  required.  The  solicitor,  by  direction 
of  the  debtor,  out  of  the  moneys  advanced  paid  off  the  cred- 
itor in  full,  and  shortly  afterwards  the  debtor  assigned. 

The  Ontario  Court  of  Appeal  said  in  their  judgment 
that  they  were  unable  to  see  why  the  form  should  neces- 
sarily be  gone  through,  as  was  decided  in  Stoddart  v.  Wil- 
son, of  paying  the  money  into  the  hands  of  the  borrower 
himself.  The  statute  has  not  forbidden  a  debtor  to  employ 
an  agent  to  do  for  him  what  he  may  lawfully  do  for  him- 
self, and  if  the  payment  or  advance  be  made  to  an  agent 
for  him,  it  is  sufficient  to  support  a  security  given  by  him 
in  consideration  of  such  advance. 

It  makes  no  difference  that  the  money  so  advanced  is  to 
the  knowledge  of  the  lender  to  be  used  to  pay  a  creditor  and 
thus  give  him  a  preference.  If  a  payment  of  money  to  a 
creditor  is  not  forbidden  by  the  Act,  can  it  under  any  cir- 
cumstances be  the  lender's  concern  that  the  borrower  in- 
tends to  pay  a  debt  with  the  borrowed  money?  It  may  be 
said  that  this  is  a  mere  evasioa  of  the  Act,  and  that  the  cred- 
itor is  more  effectually  preferred  than  if  he  had  taken  a 
mortgage,  but  the  question  is  whether  the  thing  done  comes 
within  the  prohibition, 
(o)    (1890),  17  A.R.  1. 
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In  considering  this  case  in  the  light  of  the  subsequent 
■case  of  Burns  v.  Wilsonip) ,  it  should  be  noted  that  the 
lender  here  was  ignorant  of  the  purpose  for  which  the  loan 
was  required,  and  it  was  not  proved  that  his  solicitor,  who 
was  also  acting  for  the  mortgagor,  had  notice  that  the  latter 
was  insolvent,  or  unable  to  pay  his  debts  in  full. 

Campbell  v.  Roche. — The  next  case  was  Campbell  v. 
Boche{q).  There  the  mortgagee,  being  surety  for  a  debt 
of  the  mortgagor,  raised  money  and  advanced  it  with  a 
large  additional  amount  to  the  mortgagor,  who  was  then  in 
insolvent  circumstances  to  the  knowledge  of  the  mortgagee, 
receiving  therefor  the  mortgage  in  question.  The  insolvent 
thereupon  paid  the  debt  for  which  the  mortgagee  was 
surety,  and  other  notes  on  which  relatives  were  endorsers, 
out  of  the  moneys  thus  raised. 

It  was  argued  that  the  whole  scheme  was  a  fraud  for 
the  purpose  of  securing  a  preference  to  members  of  the  fam- 
ily who  had  come  under  liability  for  the  insolvent;  but 
though  there  was  some  suspicion  in  regard  to  this,  the  Court 
thought  that  the  evidence  was  not  sufficient  to  establish  any 
fraudulent  scheme;  nor  was  there  sufficient  evidence  on 
which  to  find  actual  knowledge  on  the  part  of  the  mortgagee 
as  to  the  purposes  for  which  the  money  advanced  by  him 
was  to  be  applied. 

The  Court  said  that  unless  an  actual  and  express  intent 
could  be  shown  to  have  existed  on  the  appellant's  part  in 
advancing  the  money  to  aid  the  mortgagor  in  doing  some- 
thing forbidden  by  the  Act;  or  unless  he  appeared  to  have 
been  actually  privy  to  such  intent  on  the  part  of  the  mort- 
gagor, the  conveyance  was  not  invalidated.  Nor  is  it  enough 
that  the  evidence  raises  a  suspicion  that  the  lender  may 
have  been  aware  of  the  borrower's  wrongful  intention.  Nor 

(p)    (1897),  28  S.C.R.  207. 
(q)    (1891),  18  A.R.  646. 
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is  the  lender  bound  to  look  to  the  application  of  the  bor- 
rowed money.  The  fact  that  a  debtor  is  insolvent,  or  on  the 
eve  of  insolvency,  does  not  affect  his  power  to  borrow  money 
on  the  security  of  his  property,  and  to  give  a  valid  security 
therefor,  even  though  the  lender  may  know,  or  have  reason 
to  know  the  state  of  his  affairs,  provided  always  that  the 
latter  is  ignorant  of  any  intention  on  the  part  of  the  former 
to  contravene  the  provisions  of  the  statute. 

This  case  went  to  the  Supreme  Court  of  Canada  and  is 
reported  there  under  the  name  of  Campbell  v.  Patter- 
son{r).  The  Supreme  Court  said  that  so  far  as  the  mort- 
gagee could  be  affected  there  was  no  evidence  that  the  mort- 
gage was  executed  for  any  other  purpose  or  with  any  other 
intent  than  that  it  should  operate  bona  fide  by  way  of  secur- 
ity for  a  present  actual  bona  fide  advance  of  money;  and 
the  transaction  was  affirmed. 

Bums  V.  Wilson. — The  most  recent  case  is  that  of  Burns 
V.  Wilson{s).  The  facts  were  that  in  order  to  give  a  pre- 
ference to  a  particular  creditor,  a  debtor  who  was  in  insolv- 
ent circumstances  executed  a  chattel  mortgage  upon  his 
stock  in  trade  in  favor  of  a  money  lender  by  whom  money 
was  advanced.  The  money,  which  was  in  the  hands  of  the 
mortgagee's  solicitor,  who  also  acted  for  the  preferred 
creditor  throughout  the  transaction,  was  at  once  paid 
over  to  the  creditor,  who,  at  the  same  time  delivered  to  the 
solicitor,  to  be  held  by  him  as  an  escrow  and  dealt  with  as 
circumstances  might  require,  a  bond  indemnifying  the  mort- 
gagee against  any  loss  under  the  chattel  mortgage.  The 
mortgagee  had  previously  been  consulted  by  the  solicitor 
as  to  the  loan,  but  was  not  informed  that  the  transaction 
was  being  made  in  this  manner  to  avoid  the  appearance  of 
violating  the  Acts  respecting  assignments  and  preferences, 

(r)    (1892),  21  S.C.R,  645. 
(«)    (1897),  28  S.C.R.  207. 

9 — PABKEB. 
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and  to  bring  the  case  within  the  ruling  in  Gibbons  v.  Wil- 
son {t).  It  was  held  that  all  the  circumstances,  necessarily 
made  known  to  his  solicitor  in  the  transaction  of  the  busi- 
ness, must  be  assumed  to  have  been  known  to  the  mort- 
gagee, and  the  whole  affair  considered  as  one  transaction 
contrived  to  evade  the  consequences  of  illegally  preferring 
a  particular  creditor  over  others,  and  that,  under  the  cir- 
cumstances, the  advance  made  was  not  a  bona  fide  payment 
of  money  within  the  meaning  of  the  statutory  exceptions. 

The  judgment  of  the  Supreme  Court  was  delivered  by 
Sedgewick,  J.,  who  said,  page  215: — "The  principal  ques- 
tion in  controversy  is  as  to  Wilson.  Was  this  mortgage,  so 
far  as  he  was  concerned,  by  way  of  security  for  a  'present 
actual  bona  fide  advance  of  money'? 

"Now,  I  admit  that  an  insolvent  debtor  may  sell  or  mort- 
gage his  property  for  money  and  then  pay  that  money  to 
one  of  his  creditors,  even  though  in  doing  so  he  should  give 
a  preference  to  that  creditor  over  all  of  the  other  creditors, 
and  further  that  such  a  transaction  cannot  be  successfully 
attacked  under  the  statute,  even  though  the  lender  knows 
of  the  debtor's  intent  to  effect  such  a  preference,  and  we 
have  so  held  in  Campbell  v.  Patterson{u).  The  payment 
of  money  to  a  person  in  exchange  for  property  of  that  per- 
son does  not  per  se  affect  in  any  way  the  quantum  of  his 
assets  available  for  his  creditors  generally,  and  there  is  no 
principle  of  law  which  compels  any  man  bargaining  for  or 
taking  security  upon  goods  to  make  any  inquiry  either  be- 
fore or  afterwards  as  to  what  disposition  it  is  intended  to 
make  of  the  money  or  property  transferred.  He  is  none 
the  less  debarred  from  completing  the  transaction,  even 
although  aware  of  its  purpose. 

"Now,  in  our  view  all  of  these  transactions  must  be 
viewed  as  one  transaction.     Each  of  its  constituent  facts 

it)    (1890),  17  A.R.  1. 
(«)    (1892),  21  S.C.R.  645. 
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has  relation  to  every  other  in  connection  with  it,  and  all 
must  stand  or  faU  together.  The  defendant  company 
were  rightly  desirous  of  payment  or  security  for  their  debt. 
They  called  in  the  aid  of  a  solicitor  to  advise  as  to  how  thi» 
desire  might  be  accomplished.  The  solicitor  had,  in  sub- 
stance, in  his  possession,  funds  of  his  principal  with  full! 
powers  of  investing  them.  Both  he  and  the  company  knew 
that  the  debtor  could  not  give  a  security  direct  to  the  com- 
pany. That  would  undoubtedly  be  a  violation  of  the  stat- 
ute, but  the  solicitor  suggests : — *  In  your  interest  I  can  get 
over  the  statute,  I  have  read  Gibbons  v.  WUson{v) ;  I  will 
take  my  client's  money  and  pay  you  and  get  the  debtor 
to  give  a  chattel  mortgage  to  me,  you  at  the  same  time  giv- 
ing me  a  bond  of  indemnity  that  I  will  eventually  get  back 
my  money.'  It  was  a  happy  suggestion,  is  immediately 
adopted,  and  the  transaction  is  completed  upon  these  lines. 
I  may  have  drawn  too  strong  inferences  from  the  admitted 
facts,  but  it  is  clear  that  substantially  the  transaction  was 
just  as  I  have  stated.  I  do  not  think  that  under  these  cir- 
cumstances the  money,  even  although  it  was  Wilson's 
money,  was  given  in  good  faith.  The  whole  intent  and  ob- 
ject of  the  scheme,  so  far  as  the  company  was  concerned, 
and  so  far  as  its  solicitor  (he  being  Wilson's  solicitor  as 
well)  was  concerned,  was  to  secure  the  payment  in  full  of 
their  claim,  the  necessary  consequence  of  which  was,  and 
was  known  to  be,  that  all  the  other  creditors  would  be,  at 
all  events  hindered  and  delayed  in  their  remedies,  if  not, 
as  matters  subsequently  turned  out,  defeated  altogether. 
The  money  was  not  money  paid  to  the  debtor  at  all.  The 
chattel  mortgage  was  a  mere  instrument  taken  by  the  com- 
pany to  secure  the  object  they  had  in  view.  Wilson  him- 
self was  a  like  instrument  used  by  them  to  aid  in  the  same 
purpose,  nothing  more  than  a  mere  portion  of  the  machine 

(v)    (1890),  17  A.R.  1. 
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devised  by  the  solicitor  to  work  out  his  ingenious  plan.  It 
was  not  upon  the  security  of  the  goods  that  the  solicitor 
paid  the  money,  but  it  was  because  he  knew,  whether  by- 
verbal  promise  or  by  reason  of  the  written  indemnity  of  the 
company,  they  would  protect  him  and  Wilson  from  all  loss 
in  the  matter,  and  under  these  circumstances  it  seems  to  me 
an  impossible  task  to  show  that  there  was  a  liona  fide  pay- 
ment of  money.  On  the  contrary,  it  was  a  mala  fide  pay- 
ment to  the  company  for  the  purpose  of  avoiding  the  stat- 
ute under  the  guise  of  a  colorable  or  fictitious  payment  to 
the  debtor. 

Result  of  Decisions. — This  case  has  been  regarded  as 
overruling  the  case  of  Gibbons  v.  W'ilson{w).  But  it  seems 
to  be  clearly  distinguishable,  for,  as  the  Supreme  Court 
said,  it  was  not  upon  the  security  of  the  goods  that  the 
money  was  advanced,  but  because  of  the  written  indemnity 
of  the  creditors,  and  that  the  mortgagee  was  a  mere  tool, 
and  that  under  such  circumstances  it  would  be  impossible 
to  claim  that  the  payment  was  a  bona  fide  payment  of 
money  within  the  meaning  of  the  statute. 

In  Gibbons  v.  Wilson,  on  the  other  hand,  the  loan  was 
a  bona  fide  advance  on  the  security  of  the  goods,  the  lender 
being  ignorant  of  the  purpose  for  which  the  loan  was 
required,  and  it  was  not  proved  that  his  solicitor,  who  was 
also  acting  for  the  mortgagor,  had  notice  that  the  latter  was 
insolvent. 

Having  regard  to  the  foregoing  decisions  it  may  be  re-, 
garded  as  established  (1)  that  an  insolvent  may  mortgage 
his  property  and  pay  the  money,  the  proceeds  of  the  mort- 
gage, to  the  creditor  or  creditors. 

(2)  And  he  may  cause  them  to  be  paid  directly  or  in- 
directly by  the  lender  to  the  creditor, 

(3)  He  may  do  this  though  it  is  his  intention  from  the 
outset  so  to  apply  the  funds  when  obtained. 

(w)    (1890),  17  A.R.  1. 
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(4)  The  mortgagee  is  not  concerned  with  what  is  done 
with  the  proceeds  and  he  is  not  put  on  his  inquiry  as  to 
their  disposition. 

(5)  He  may  be  even  aware  that  they  are  to  be  applied 
in  payment  of  a  creditor,  and  it  will  not  invalidate  the 
transaction  provided  he  is  ignorant  of  any  intention  on  the 
part  of  the  debtor  to  contravene  the  provisions  of  the  Act. 

(6)  But  the  advance  must  be  a  bona  fide  and  real  ad- 
vance to  the  debtor  on  the  security  of  his  effects,  and  if  it  is 
only  colorably  so,  and  the  whole  arrangement  is  a  scheme 
of  the  creditor,  who  indemnifies  the  lender  and  uses  him  as 
a  tool  to  evade  the  Act,  the  advance  is  not  bona  fide  and  the 
transaction  cannot  be  supported. 

Indirect  Preference. — It  has  been  generally  enacted  that 
in  case  of  a  valid  sale  of  goods,  security  or  property,  and 
payment  or  transfer  of  the  consideration,  or  part  thereof 
by  the  purchaser  to  a  creditor  of  the  vendors  under  cir- 
cumstances which  would  render  void  such  a  payment  or 
transfer  by  the  debtor  personally  and  directly,  the  pay- 
ment or  transfer,  even  though  valid  as  respects  the  pur- 
chaser, shall  be  void  as  respects  the  creditor  to  whom  the 
same  is  made  (a;). 

As  the  invalidating  provisions  of  the  statutes  do  not  in 
general  extend  to  payments  of  money  to  a  creditor,  this  en- 
actment is  limited  in.  its  scope  to  transfers  of  considerations 
other  than  money,  such  as  bills,  notes  or  goods  (xx). 

Notice  to  Solicitor. — Where  the  same  solicitor  is  acting 
for  both  the  borrower,  the  lender  and  the  payee  or  creditor, 
knowledge  on  the  part  of  the  solicitor  acquired  in  connec- 
tion with  the  impeached  transaction  will  be  taken  as  notice 

(a?)  See  R.S.O.  (1807),  cap.  147.  sec.  3,  sub-sees.  1  and  2;  R.S. 
M.  (1903),  cap.  8,  sec.  45;  N.S.,  61  Vict,  cap.  11.  sec.  3(1);  P.E.I., 
61  ,Vict.  cap.  4,  sec.  4   (a)  ;  N.B.,  58  Vict.  cap.  6,  sec.  3  (a). 

(xx)   See  discussion  p.  124,  supra. 
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to  the  lender,  and  he  will  be  held  to  know  what  his  solici- 
tor knew.  If  there  was  an  intention  on  the  part  of  the 
debtor  to  contravene  the  statute  and  this  was  known  to  the 
solicitor,  the  defence  of  ignorance  on  the  part  of  the  lender 
would  be  of  no  avail  as  against  the  knowledge  of  his  soli- 
citor, and  the  money  could  not  be  held  to  be  advanced  in 
good  faith  ( 2/). 

Stephens  v.  Boissean. — ^Where  a  chattel  mortgagee  sells 
under  power  of  sale,  and  after  payment  of  his  secured 
claim  applies  the  surplus  in  payment  of  an  unsecured  debt 
due  by  the  mortgagor  to  him,  this  is  not  a  preference,  be- 
cause there  was  no  arrangement  between  the  parties  that 
such  a  course  should  be  pursued,  and  therefore  there  could 
not  be  said  to  be  any  gift,  conveyance,  assignment  or  trans- 
fer of  anything  made  with  intent  to  defeat,  hinder,  delay  or 
prejudice  the  creditors  of  the  assignor  (i/i/). 

It  was  said  in  this  case : — ' '  The  money  in  question  was 
part  of  the  proceeds  of  the  goods  sold  under  a  valid  mort- 
gage. It  came  lawfully  and  honestly  into  the  hands  of  the 
defendant,  and  not  by  any  gift,  conveyance,  assignment  or 
transfer  by  the  mortgagor  with  the  intent  of  effecting  a  pre- 
ference such  as  is  declared  to  be  illegal  by  the  Assignments 
and  Preferences  Act,  and  except  in  and  by  a  redemption 
suit  I  am  unable  to  see  how  the  defendant  could  have  been 
prevented  from  applying  it  on  his  unsecured  debt,  or  how 
any  part  of  it  could  be  taken  out  of  his  hands  as  long  as 
anything  was  due  to  him  either  on  his  mortgage  or  other- 
wise. While  the  second  stock  of  goods  was  still  unsold,  and 
€ven  after  they  were  sold  and  while  the  proceeds  were  stiU 
in  Court,  the  plaintiff  might  have  insisted  on  the  mortgage 
account  being  taken,  and  on  having  the  sum  in  question 

(y)  Bum9  V,  Wilson  (1897),  28  S.C.R.  207.  For  a  discussion  of 
how  far  the  lender  in  cases  such  as  this  is  affected  by  notice  to  his 
solicitor  see  Title  "  Notice  to  Solicitor,"    supra. 

(yy)   Stephens  v.  Boisseau,  23  A.R.  230;  affirmed  26  S.C.R.  437. 
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applied  on  the  mortgage  debt;  for  the  money  in  Court  re- 
presented the  mortgaged  goods,  and  the  defendant  could 
have  no  larger  claim  to  the  money  in  Court  than  to  the 
goods  themselves.  But  the  plaintiff  did  not  do  that;  he 
allowed  his  claim  to  the  goods  to  be  barred,  and  he  allowed 
the  proceeds  to  be  paid  to  the  defendant,  and  in  my  judg- 
ment, under  those  circumstances,  his  claim  is  lost. ' ' 

Pre-Existing  Debt  and  Fresh  Advance. — It  is  provided 
by  the  Provincial  Acts  that  nothing  contained  in  them  shall 
invalidate  a  security  given  to  a  creditor  for  a  pre-existing 
debt  where  by  reason  of  the  giving  of  the  security  a  further 
advance  in  money  is  made  by  the  creditor  in  the  J)ona  fide 
belief  that  the  advance  will  enable  the  debtor  to  continue 
his  trade  or  business  and  to  pay  his  debts  in  full  (2). 

It  was  formerly  doubtful  whether  or  not  a  transfer  by 
a  debtor  of  all  his  effects  in  consideration  of  an  existing 
debt  and  a  fresh  advance  was  good.  Thus  it  was  said  that 
the  sale  of  the  whole  for  the  price  merely  of  a  part  because 
the  old  debt  is  taken  as  a  part  of  the  price  comes  within  the 
mischiefs  deduced  from  the  earlier  cases.  The  trader  gets 
no  present  equivalent  for  part  of  his  stock  and  the  transfer 
has  the  effect  of  defeating  his  creditors  (a). 

Common  Law  Rule. — It  had,  however,  been  settled  apart 
from  this  legislative  enactment  that  the  transfer  is  good 
where  the  advance  is  of  a  substantial  sum  and  made  hona 
fide  for  the  purpose  of  enabling  the  debtor  to  meet  his  ob- 
ligations, or,  if  he  be  a  trader,  to  enable  him  to  carry  on  his 
business(&). 

(«)  See  R.S.O.  (1897),  cap.  147,  sec.  3,  sub-sec.  5;  R.S.M. 
(1903),  cap.  8,  sec.  47;  N.B.,  68  Vict.  cap.  6,  sec.  3  (4). 

(o)  Graham  v.  Chapman  (1852),  12  C.B.  at  p.  103;  Button  v. 
Cruttwell  (1852),  1  E.  &  B.  15;  Lacon  v.  Liffen  (1862),  4  Giff.  75. 

(6)  Kalus  V.  Hergert  (1876),  1  A.R.  75;  Churcher  v.  Johnston 
(1874),  34  U.C.R.  528;  Squire  v.  Watt  (1869),  29  U.C.R.  328; 
Thome  v.  Torrance  (1868),  18  C.P.  29;  Re  Hurst  (x«76),  12  U.C.L. 
J.N.S.  205;  Lomaw  v.  Buxton  (1871),  L.R.  6  C.P.  107;  Ex  p.  Baux- 
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"Underlying  Principle. — It  will  thus  be  seen  that  these 
statutory  provisions  have  merely  modified  the  law  and  that 
they  must  be  read  in  the  light  of  the  English  cases.  The 
underlying  principle  of  the  rule  may  be  said  to  be  that  the 
debtor  receives  an  equivalent  for  his  effects  transferred. 
It  is  not  necessary  that  the  advance  should  be  immediate 
if  there  is  an  agreement  to  make  the  advance  and  it  is  after- 
wards made(c). 

Eoss  V.  Dunn. — In  Boss  v.  Dunn,  a  mercantile  firm  to 
whom  a  customer  was  indebted  on  unmatured  paper,  part 
of  which  was  under  discount  at  a  bank,  in  good  faith  and 
in  the  honest  belief  that  it  would  enable  him  to  carry  on 
his  business,  agreed  to  make  a  fresh  advance  to  him  of 
about  one-half  of  his  indebtedness  to  them,  and  took  from 
him  to  one  of  the  firm  a  chattel  mortgage  for  the  whole 
amount,  the  mortgagee  making  the  usual  affidavit  of  bona 
fides.  When  the  mortgage  was  executed  a  cheque  for  the 
fresh  advance  was  given  to  the  customer,  who,  pursuant  to 
a  subsequent  arrangement,  did  not  use  it,  but  afterwards 
drew  at  intervals  on  the  firm  until  the  amount  of  the  cheque 
was  paid,  when  it  was  returned. 

It  was  held  that  the  mortgage  was  valid  because  it  was 
made  in  the  bona  fide  belief  that  the  mortgagor  would 
thereby  be  enabled  to  continue  his  business  and  pay  his 
debts  in  full  and  that  the  parties  could  treat  the  cheque  as 
cash  is  they  so  desired  ((Z). 

Affidavit  of  Mortgagee. — The  question  was  also  raised  in 
this  case  that  the  statutory  affidavit  of  bona  fides  could  not 

well  (1883),  23  Ch.  D.  at  p.  638;  Bell  v.  Simpson  (1857),  2  H.  &  N. 
410;  Pennell  v.  Reynolds  (1861),  11  C.B.N.S.  709;  Allen  v.  Bonnett 
(1870),  L.R.  5  Ch.  577;  Ex  p.  Izard  (1874),  L.R.  9  Ch.  271;  Ex  p. 
Winder  (1875),  1  Ch,  D.  290;  Re  Colemere  (1865),  L.R.  1  Ch.  128. 

(c)  Ross  V.  Dunn   (1889),  16  A.R.  552;  Ex  p.  King   (1875),  2 
Ch.  D.  256;  Ex  p.  Sheen  (1876),  1  Ch.  D.  560. 

(d)  As  to  what  is  an  "advance"  see  Title  "Bona  fide  advance," 
supra.     See  also  Codville  v.  Eraser  (1902),  14  Man.  R.  12. 
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properly  be  made,  but  the  Court  thought  there  was  nothing 
improper  in  the  mortgagee  swearing  the  debtor  was  justly 
and  truly  indebted  to  him  in  so  much  money,  even  though 
the  cheque  had  not  been  presented  or  paid.  And  an  agree- 
ment to  supply  goods  on  credit  may  be  a  sufficient  consider- 
ation at  common  law(e). 

It  has  even  been  held  that  such  a  transfer  may  be  valid 
even  though  the  agreement  for  the  new  advance  could  not 
be  specifically  enforced,  and  is  not  one  for  the  breach  of 
which  damages  could  be  recovered (/). 

Amount  of  Advance. — It  is  not  necessary  that  the  new 

advance  should  be  of  a  greater  amount  than  the  old  debt,  or 

even  to  an  equal  amount,  if  it  be  made  bona  fide,  but  if  the 

amount  is  relatively  small,  that  may  afford  evidence  that 

the  real  object  was  to  obtain  a  preference  by  securing  the 
old  debt(sr). 

Hyman  v.  Cuthbertson. — In  Eyman  v.  Cuthhertson(h), 
the  evidence  showed  that  the  mortgagees  made  a  spe- 
cial advance  of  a  sum  more  than  their  prior  claim  against 
the  debtor,  for  the  purpose  of  enabling  him  to  pay  off  his 
other  creditors  and  to  continue  to  carry  on  business,  and 
this  was  regarded  as  sufficient  to  rebut  any  inference  of 
intent  to  obtain  a  preference.  But  after  all,  the  greatness 
or  smallness  of  the  advance,  though  taken  into  considera- 
tion, is  not  the  real  test,  but  did  the  lender  intend 
that  the  advance  should  enable  the  debtor  to  carry  on  his 
business,  and  had  he  a   reasonable   ground   for  so  believ- 

(e)  Ew  p.  Sheen  (1876),  1  Ch.  D.  560. 

if)   Ex  p.  Wilkinson  (1882),  22  Ch.  D.  788. 

iff)  Ex  p.  Fisher  (1872),  L.R.  7  Ch.  636;  Kalus  v.  Heroert 
(187G),  1  A.R.  75.  And  see  also  Long  v.  Hancock  (1886),  12  S.C.R. 
532. 

ih)    (1885),  10  O.R.  443. 
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ing(i).  And  apparently  the  uncommunicated  intention  of 
the  debtor  or  the  actual  result  of  the  advance  are  not  ma- 
terial (t). 

Real  Object  of  Transaction. — If  it  is  apparent  in  any  way 
from  the  circumstances  that  the  real  object  was  to  secure 
the  old  debt  and  obtain  a  preference,  and  not  to  enable  the 
debtor  to  continue  in  business,  the  transaction  will  be  set 
aside  (i). 

And  the  fact  that  the  security  given  covers  the  goods  to 
be  advanced  or  which  may  be  bought  with  the  money  to  be 
advanced,  and  gives  a  right  of  seizure  on  them  as  well  as 
other  after-acquired  property,  will  not  render  the  trans- 
action void  (A;). 

Valuable  Security  Given  Up  by  Creditor  in  Consideration 
of  Payment. — It  is  provided  in  most  of  the  Provinces  that  in 
case  any  payment  has  been  made  to  the  creditor  of  an  in- 
solvent debtor  which  is  void  under  the  Act,  and  any  valu- 
able security  given  up  by  the  creditor  in  consideration 
of  the  payment,  the  creditor  shall  be  entitled  to  have  the 
security  restored,  or  its  value  made  good  to  him,  before,  or 
as  a  condition  of  the  return  by  him  of  the  payment  so  im- 
properly made. 

It  has  also  been  generally  provided  that  the  statute  shall 
not  affect  any  payment  of  money  to  a  creditor,  where  such 
creditor  by  reason  or  on  account  of  such  payment,  has  lost 
or  been  deprived  of,  or  has  in  good  faith  given  up  any 
valid  security  which  he  held  for  the  payment  of  the  debt 
so  paid  unless  the  value  of  the  security  is  restored  to  the 
creditor,  nor  shall  it  apply  to  the  substitution  in  good  faith 
of  one  security  for  another  security  for  the  same  debt,  so 

(t)  Ex  p.  Johnson  (1884),  26  Ch.  D.  338;  Administrator  General 
of  Jamaica  v.  Lascelles,  [1894]  A.C.  135. 

(;■)   Ex  p.  Fisher  (1872),  L.R.  7  Ch.  636. 

(fc)  Button  V.  Cruttwell  (1852),  1  E.  &  B.  15;  Kevan  v.  Mawson 
(1871),  24  L.T.  395;  Harris  v.  Rickett  (1859),  4  H.  &  N.  1.  But  see 
Graham  v.  Chapman   (1852),  12  C.B.  85. 
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far  as  the  debtor's  estate  is  not  thereby  lessened  in  value 
to  the  other  creditors (i). 

Meaning  of  Enactment. — ^What  is  referred  to  in  the  stat- 
ute is  some  property  of  the  debtor  which  has  been  given 
up  to  him  or  of  which  he  has  had  the  benefit,  and  on  which 
the  creditor,  if  stiU  the  holder  of  it,  would  be  bound  to 
place  a  value  under  the  statute.  Accordingly,  the  liability 
of  the  indorser  of  a  promissory  note  made  by  the  debtor  and 
held  by  the  creditor  for  part  of  his  debt  is  not  a  valuable 
security  within  the  meaning  of  the  statute (w). 

Beattie  v.  Wenger. — The  Ontario  Court  of  Appeal  said 
in  giving  judgment  in  this  case : — '  *  The  question  is,  what  is 
meant  by  the  words  'valuable  security'  in  this  section — a 
security  which  has  been  'given  up'  by  the  creditor  in  con- 
sideration of  the  payment,  and  which  is  to  be  'restored,' 
or  its  value  'made  good'  to  him,  before  or  as  a  condition 
of  the  return  of  the  payment  1  This  language  does  not  ap- 
pear to  me  apt  to  confer  upon  the  Court  the  power  of  rein- 
stating the  liability  of  a  person  who  was  a  mere  surety 
of  the  insolvent  debtor,  or  of  declaring  that  such  person 
was  not  discharged  by  the  impeached  transaction  between 
the  creditor  and  the  principal  debtor.  The  action  which 
may  be  brought  to  recover  back  the  payment  or  goods  re- 
ceived is  an  action  by  the  assignee  against  the  creditor,  and 
is  one  with  which  the  insolvent  and  his  surety  have  no  con- 
cern. The  condition  which  in  a  certain  event  is  to  be  im- 
posed is  one  the  performance  of  which  rests  with  the  as- 
signee. The  security  to  be  restored  or  made  good  is  one 
which  he  can  restore  or  make  good,  in  short,  a  security  the 
property  of  the  debtor,  or  his  estate,  which,  or  the  value  of 
which,  has  passed  to  the  debtor  or  the  assignee,  or  of  which 

H)  R.S.O.,  1897,  cap.  147,  sec.  3;  R.S.M.,  1903,  cap.  8,  sec.  46; 
N.S.,  61  Vict.  cap.  11,  sec.  8;  P.E.I.,  61  Vict.  cap.  4,  sec.  4  (3) ;  N. 
B.,  58  Vict,  cap,  6,  sec.  3  (3). 

(m)  Beattie  v.  Wenger,  24  A.R.  p.  78. 


^ 
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the  debtor,  and,  therefore,  presumably  his  other  creditors, 
had  the  benefit  before  making  the  assignment.  It  can  hard- 
ly be  that  the  Legislature  meant  that  the  assignee 
should  restore  to  the  creditor  with  one  hand  what  he  took 
away  with  the  other.  The  security  intended,  as  I  think,  is 
one  upon  which,  if  the  creditor  were  still  the  holder  of  it, 
he  would  be  bound  to  place  a  value  when  ranking  on  the 
estate,  under  section  19  (4),  and  of  a  similar  nature  to  those 
referred  to  in  sub-section  4  of  section  3,  the  value  of 
which  is  in  one  of  the  cases  there  provided  for,  to  be  're- 
stored," that  is  to  say,  given  back  to  the  creditor.  This 
means,  in  my  opinion,  something  which  the  creditor  had 
given  up  to  the  debtor,  and  of  which  he  or  his  estate  had 
received  the  benefit.  So  also,  in  another  case  mentioned  in 
the  sections,  the  substitution  of  one  security  for  another  for 
the  same  debt,  which  is  permitted  so  far  as  the  debtor's 
estate  is  not  thereby  lessened  in  value  to  the  other  cred- 
itors. The  intention  of  the  Act  evidently  is  that  the  debtor 's 
estate  shall  not  be  augmented  both  by  the  return  of  the 
payment  avoided  by  the  Act,  and  the  retention  of  the  secur- 
ity which  the  creditor  had  given  up  to  the  debtor  in  con- 
sideration of  the  payment.  It  cannot  have  been  intended 
to  affect  the  position  of  one  who  was  a  mere  surety  for  the 
debtor,  against  whom  the  creditor  might  well  be  left  to 
assert  any  rights  which  might  be  open  to  him  on  the  avoid- 
ance of  the  payment,  under  the  authority  of  such  cases  as 
Pritchard  v.  Hitchcock{7i)  and  Petty  v.  Cooke(o). 

"In  cases  to  which  I  think  sub-section  (3)  is  confined, 
there  is  no  injustice  in  refusing  to  order  repayment  by  the 
creditor  to  the  assignee  without  the  return  or  making  good 
by  the  latter  of  any  security  which  he  had  from  the  debtor's 
estate,  and  which  he  had  given  up  in  consideration  of  the 
payment  and  this  even  although  the  creditor  had  deliber- 

(n)    6  M.  &  G.  151. 
(o)   L.R.  6  Q.B.  790. 
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ately  intended  to  obtain  a  preference,  and  had  actively  done 
what  is  forbidden  and  declared  to  be  invalid  by  the  Act. 
There  can  be  no  reason  why  the  debtor's  estate  should  pro- 
fit by  the  transaction,  or  why  the  creditor  should  be  pun- 
ished by  the  loss  of  his  security  in  addition  to  his  being 
compelled  to  repay  what  he  had  given  it  up  for;  but  it  is 
difficult  to  believe  that  the  Legislature  intended  that  a  pay- 
ment which  is  expressly  invalidated  by  the  Act  should  yet 
be  practically  irrecoverable  by  the  assignee,  where  the  cred- 
itor has  given  up  such  a  security  as  that  in  question — a 
security  in  which  the  estate  is  not  interested,  simply  because 
the  effect  of  the  invalid  transaction  may  have  been  to  dis- 
charge the  surety  and  to  destroy  the  security "(p). 

Agreement  to  Give  Security. — If  there  be  a  precedent 
duty  by  contract  or  otherwise  to  make  an  assignment  or  re- 
turn of  the  specific  goods  to  the  creditor,  such  assignment 
or  return  will  not  in  general  be  construed  as  a  fraudulent 
preference(g). 

The  transfer  must  be  referred  to  the  contract  or  duty, 
and  the  voluntary  nature  of  the  act  is  thus  negatived (r). 

And  it  is  quite  clear  and  well  settled  that  a  transfer  of 
other  goods  made  in  pursuance  of  a  pre-existing,  binding 
and  bona  fide  agreement  is  valid(s).  These  principles  of 
bankruptcy  law  are  not  modified  by  the  legislation  of  most 
of  the  Provinces(0, 

Underlying  Equitable  Principle. — A  Court  of  Equity  re- 
gards that  which  has  been  agreed  to  be  done  as  done,  and 
therefore  it  has  said  that  if  it  was  really  part  of  an  under- 
standing, when  money  or  goods  were  advanced,  that  secur- 
ity should  be  given,  then  that  security  would  be  the  same 

(p)   Churcher  v.  Johnston,  34  U.C.R.  528. 

(q)  Patterson  v.  Kingsley  (1878),  25  Grant  425. 

(r)   Brayley  v.  Ellis  (1884),  9  A.R.  5G5  at  p.  594. 

(s)   Clarlcson  v.  Sterling  (1888),  15  A.R.  234. 

(t)  Clarkson  v.  Sterling.  See,  however,,  sees.  40-42  of  the  Mani- 
toba Act,  R.S.M.,  1903  cap.  8,  which  render  all  preferential  trans- 
actions attacked  within  sixty  days  utterly  void. 
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thing  as  if  the  security  had  been  actually  given  at  the  time. 
The  security  would  be  sustained  by  the  previous  agree- 
nient(w). 

Clarkson  v.  Sterling. — In  Clarkson  v.  Sterling  a  large 
sum  of  money  was  advanced,  and  by  contemporaneous 
agreement  under  seal  it  was  provided  that  it  was  to  be  re- 
paid at  any  time  after  a  certain  date,  upon  the  lender  giv- 
ing six  months  notice  in  writing.  The  borrower  cove- 
nanted that  if  he  made  default  in  payment,  he  would,  on 
notice,  forthwith  assign  bills  receivable  or  debts  due  of  suffi- 
cient value  to  satisfactorily  secure  the  repayment  of  the 
loan. 

Notice  was  given,  but  the  borrower  failed  to  comply. 
Subsequently  several  demands  were  made  for  security,  but 
it  was  not  obtained  for  six  months,  shortly  after  which  the 
borrower  assigned  for  the  benefit  of  his  creditors.  The 
Court  of  Appeal  held  that  the  statute  must  be  read  as  not 
applicable  to  assignments  made  expressly  in  fulfilment  of 
a  valid  pre-existing  contract,  and  which  merely  by  the 
wrongful  delay  or  evasion  of  the  debtor  had  been  delayed 
until  a  state  of  things  supervened  which  rendered  it  assail- 
able. 

Embury  v.  West. — So  in  Embury  v.  West(w),  the  Court 
said  that  if  notes  were  endorsed  upon  the  faith  of  an  abso- 
lute promise  to  give  a  mortgage,  and  it  was  afterwards 
taken  in  good  faith  in  pursuance  of  such  promise  and  before 
the  maturing  of  the  liability,  there  being  no  evidence  that 
it  was  purposely  postponed  until  the  mortgagors  were  in  a 
state  of  insolvency,  the  mortgage  must  be  regarded  as  re- 
lating back  to  the  time  when  the  liability  was  incurred,  and 
cannot  be  deemed  a  preference  in  intent  or  in  effect. 

(u)   Ex  p.  Burton  (1879),  13  Ch.  D.  102.    Per  James,  L.J.,  at  p. 
108.    Approved  in  Clarkson  v.  Sterling  (1888),  15  A.R.  234. 
(w)    (1888),  15  A.R.  357. 
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It  was  also  held,  as  regards  a  security  of  this  kind,  at 
aU  events,  that  when  money  is  advanced  upon  the  faith  of 
an  absolute  promise  by  the  debtor  to  give  a  chattel  mort- 
gage, the  sum  advanced  must  be  considered  as  a  present 
actual  advance  on  the  security  of  the  mortgage.  A  transac- 
tion cannot  be  said  to  be  a  preference  where  it  is  of  the  es- 
sence of  the  transaction  that  the  secured  creditor  should 
not  become  a  creditor  at  all  unless  on  the  terms  of  being^ 
protected  by  the  security  impeached.  The  Act  is  levelled  at 
cases  where  all  creditors  being  on  an  equal  footing,  one  by 
means  of  a  security  gets  an  advantage  over  the  others  (aj). 

Postponing  Security. — But  the  doctrine  will  not  protect 
transactions  where  the  giving  of  the  security  is  purposely 
delayed  until  the  debtor  is  in  a  state  of  insolvency  or  in 
extremis,  in  order  to  prevent  the  destruction  of  his  credit, 
which  would  result  from  the  registration  of  a  chattel  mort- 
gage. 

Evidence  of  Fraudulent  Intention. — Such  postponement 
must  be  regarded  as  evidence  of  an  intention  to  commit 
a  fraud  upon  his  general  creditors  (i/). 

Agfieement  Not  to  Register  Mortgage. — ^Where  a  mort- 
gage is  given  in  pursuance  of  an  agreement  that  there  shall 
be  neither  registration  nor  immediate  possession,  such  a 
mortgage  was  considered  by  Chief  Justice  Strong,  in  Clark- 
son  V.  McMaster,  to  be  void  on  the  grounds  of  public  policy 
ah  initio. 

The  law  requires  the  transaction  to  be  open  and  notor- 
ious, and  to  be  made  so,  either  by  registering  the  mortgage 

(a?)  Qoulding  v.  Deeming  (1888),  15  O.R.  201.  See  also  Smith 
V.  Fair  (1885),  11  A.R.  755. 

(y)  Ex  p.  Fisher  (1872),  L.R.  7  Ch.  per  Mellish,  L.J.,  at  p.  644; 
approved  in  Clarkson  v.  Stirling  (1888),  15  A.R.  234;  Webster  v. 
Crickmore  (1898),  25  A.R.  97;  Clarkson  v.  McMaster  (1895),  25  S. 
C.R.  96;  Breese  v.  Knox  (1897),  24  A.R.  203;  Hope  v.  May  (1897)^ 
24  A.R.  16;  Jones  v.  Kinney  (1884),  11  S.C.R.  708. 
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or  taking  possession  of  the  goods.  And  such  an  agreement 
is  in  effect  that  the  transaction  be  concealed  from  subsequent 
creditors,  purchasers  and  mortgagees,  and  is  an  agreement 
to  contravene  the  statute.  Similarly  it  has  been  said 
that  an  agreement  that  the  giving  of  the  chattel  mort- 
gage is  to  be  postponed,  because  to  file  it  would  injure  the 
debtor's  business,  until  his  circumstances  make  it  wholly 
imprudent,  as  well  as  unnecessary  to  longer  refrain  from 
taking  it,  is  as  much  opposed  to  the  policy  of  the  law  as  the 
actual  taking  of  a  chattel  mortgage  under  an  agreement  that 
it  is  not  to  be  filed  as  required  by  the  statute.  In  each  case 
there  is  concealment  from  the  other  creditors  of  the  mort- 
gagor, and  the  dealing  should  be  treated  as  void,  ah 
initio  (z). 

Mere  Delay  in  Giving  Security. — AVhere  advances  were 
made  on  condition  that  a  chattel  mortgage  should  be  given, 
but  the  fulfilment  of  the  promise  was  delayed  from  time 
to  time  for  various  reasons,  such  as  the  mortgagor  having 
been  busy  with  various  other  matters,  the  Court  upheld  the 
transaction  (a). 

Mnst  Secnrity  Correspond  With  Agn^eement. — The  agree- 
ment to  give  security  need,  however,  not  be  definite  and 
precise(&) ;  and  although  the  agreement  is  not  one  which 
could  be  proved  with  sufficient  clearness  to  enable  a  party  to 
specifically  enforce  it,  it  may  be  sufficient  to  rebut  an  in- 
ference of  fraudulent  intent (c).  Where  a  certain  form  of 
security  is  specified,  it  is  not  clear  whether  the  security 
must  be  of  the  exact  nature  contained  in  the  promise (d). 

(z)    Webster  v.  Crickmore  (1898),  25  A.R.  p.  102. 
(o)   Laicson  v.  McGeoch  (1893),  20  A.R.  464. 

(b)  Webster  v.  Crickmore  (1898),  25  A.R.  97.  And  see  Arm- 
strong V.  Johnston  (1900),  32  O.R.  15. 

(c)  Eope  V.  May  (1897),  24  A.R.  16. 

(d)  See  McRoberts  v.  Steinhoff  (1886),  11  O.R.  369  at  p.  373. 
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Agreement  to  Give  Security  in  Event  of  Insolvency. — 
If  the  agreement  is  merely  tantamount  to  a  promise  to 
secure  the  creditor  in  the  event  of  insolvency  it  is  of  no 
avail.  In  Armstrong  v.  Johnston {e),  the  debtors  made  a 
general  promise  that  they  would  secure  their  creditor,  but 
no  specific  security  was  ever  definitely  mentioned.  The 
debtors  were  insolvent  at  the  time  they  made  the  promise, 
and  the  Court  was  of  opinion  that  a  promise  on  their  part 
under  these  circumstances,  of  such  a  vague  character,  would 
mean  little  more  than  that  they  would  protect  their  creditor 
as  far  as  possible  in  case  of  trouble,  because  it  could  hardly 
fail  to  be  apparent  that  their  giving  the  security  on  any  of 
their  available  assets  would  simply  mean  immediate  insolv- 
ency. In  plain  terms  the  general  promise  set  up  could  only 
mean  that  the  debtors  being  unable  at  present  to  pay  or  se- 
cure the  account,  for  fear  of  bringing  on  immediate  insolv- 
ency, would  pay  or  secure  the  debt  in  the  future,  in  case  their 
affairs  should  become  actually  desperate.  Such  a  promise 
has  never  been  held  to  be  one  sufficient  to  rebut  a  presump- 
tion such  as  it  raised  by  the  statute  in  regard  to  preferen- 
tial transactions,  and  cannot  justify  a  preference. 

Similarly  in  Jones  v.  Kinney {f)  the  promise  was  only 
to  give  security  in  case  anything  should  happen.  This  was 
taken  by  the  Court  to  mean  in  case  of  insolvency,  and  such 
a  promise  was  regarded  as  entirely  invalid,  it  being  con- 
sidered that  any  general  agreement  that  a  creditor  should 
have  priority  in  the  event  of  insolvency  is  contrary  to  the 
policy  of  the  lawCgr).  So,  in  England  it  has  been  said  to  be 
a  fraud  on  the  Bankruptcy  Act  to  agree  with  a  trader  that 
he  should  give  a  security,  if  he  got  into  difficulties,  but  he 
in  the  meanwhile  should  enjoy  the  benefit  and  credit  of  ap- 

(e)  32  O.K.  15. 

(f)  (1884),  11  S.C.R.  708. 

(<;)   Compare  Tomkina  v.  Baffery  (1877),  3  A.C.  213. 

10 — PABKEB. 
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pearing  to  be  the  absolute  and  imeneumbered  owner  of  the 
property  (/i).  And  an  agreement  which  leaves  the  giving  of 
security  to  the  voluntary  act  of  the  debtor,  who  is  him- 
self to  determine  when  it  is  to  be  given,  and  who,  therefore, 
has  it  in  his  power,  if  he  thinks  fit  so  to  do,  to  withhold  it 
altogether,  is  still  more  objectionable (»').  And  there  is  no 
reason  why  the  principle  should  not  apply  to  the  case  of  an 
agreement  to  give  security  on  specific  property,  as  well  as 
on  all  the  insolvent's  property (j). 

Where  such  an  agreement  is  a  verbal  one,  it  ought 
to  be  closely  scrutinized,  and  the  evidence  in  support  of  it 
clear,  for  it  is  evident  that  there  are  many  opportunities 
for  collusion  connected  with  it(fe). 

Debtor  Known  to  be  Insolvent. — If  at  the  time  the  agree- 
ment was  given,  the  debtor  was  hopelessly  insolvent,  to  the 
knowledge  of  the  creditor,  security  given  in  pursuance  of 
it  cannot  be  supported  by  an  agreement  given  under  such 
pircumstances(i).  The  Court  said  in  the  case  cited  that  the 
agreement  in  question  there  did  not  provide  for  any  exten- 
sion of  time  or  fix  any  limit  of  time  within  which  the  mort- 
gage was  to  be  given.  It  was  simply  to  be  put  in  force  in 
case  at  any  time  the  creditors  so  demanded,  and  there  was 
obviously  a  scheme  to  take  the  agreement  and  not  enforce 
it  for  sixty  days,  and  then  set  up  if  the  security  after  being 
given  were  attacked,  that  they  had  taken  it  in  pursuance 
of  an  agreement  made  more  than  sixty  days  prior.  They 
further  said  that  the  Courts  were  not  bound  to  apply  any 
equitable  rule  giving  a  retrospective  view  to  the  mortgage 
and  treat  it  as  if  made  when  the  agreement  was  made, 

(h)  Be  Tunstall  (1879),  13  CD.  102;  Ex  p.  Kilner  (1879),  13 
CD.  245. 

(i)  Jones  v.  Kinney  (1884),  11  S.CR.  at  p.  719. 

T;)   Jones  v.  Kinney   (1884),  11  S.CR.  719. 

(fcl   Kerry  v.  James   (1894),  21  A.R.  at  p.  341. 

{I)  Breese  v.  Knox  (1887),  24  A.R.  203.  And  see  Montgomery 
V.  Corbit  (1896),  24  A.R.  311;  Hope  v.  May  (1896),  24  A.R.  24. 
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contrary  to  the  real  intention  of  the  parties,  and  in  order  to 
aid  the  creditors  in  their  scheme  to  defeat  the  purposes  of 
the  statute. 

They  also  laid  down  that  the  doctrine  of  pressure  is  not 
applicable  to  a  case  of  this  kind,  where  an  agreement  is 
secured  at  the  time  when  both  parties  were  aware  of  the 
existence  of  insolvency,  and  that  it  would  be  most  danger- 
ous to  hold  that  such  an  agreement  could  be  validated  by 
pressure  (m). 

And  a  security  may  be  validated  by  such  an  agreement 
if  the  mortgagor  believed  that  by  reason  of  the  agreement 
he  was  under  an  obligation  to  give  security,  even  although 
he  was  actually  under  no  such  obligation (w). 

Verbal  Agreement  Good  as  Between  Parties. — Apart  from 
special  legislation,  a  bona  fide  verbal  agreement  to  give 
security,  even  though  indefinite  in  its  terms,  may  avail  to 
rebut  the  presumption  of  intent (o). 

Where,  however,  as  in  Ontario,  such  agreements,  if  in 
respect  of  chattels,  are  required  to  be  registered  to  be  valid 
(see  R.S.O.  chap.  148,  sec.  11)  as  against  creditors,  it  is 
probable  that  if  not  so  registered  an  agreement  would  not 

(m)  Breese  v.  Knox  (1897),  24  A.R.  203.  In  Stewart  v. 
Thompson  ( 1893 ) ,  23  O.R.  503,  a  young  man  under  twenty- 
one  made  an  offer  of  marriage  by  a  letter  to  a  young  woman 
and  in  the  letter  promised,  if  she  would  marry  him,  that  he  would 
give  her  all  the  property  he  had,  describing  it  simply  as  "  my  f».rm  " 
and  naming  the  township  in  which  it  was  situated.  The  yoim?  woman 
accepted  the  offer  unconditionally  by  letter.  The  marriage  took 
place  and  a  conveyance  was  executed  of  the  property  to  her.  Subse- 
quently the  parties  destroyed  the  letters,  but  notwithstanding  this, 
it  was  held  that  the  letters  formed  an  antenuptial  contract  enforce- 
able in  spite  of  their  destruction,  upon  satisfactory  evidence  of  their 
contents  being  given,  and  that  such  contract  was  sufficient  to  negative 
the  existence  of  intent  to  defeat  creditors.  See  also  Goulding  v. 
Deeming  (1888),  15  O.R.  201;  McRoberta  v.  Steinhoff  (1886),  11  O. 
R.  369;  Kerry  v.  James  (1894),  21  A.R.  338;  Smith  v.  Fair  (1895), 
11  A.R.  755;  Robins  v.  Clarke  (1880),  45  U.C.R.  362;  Brayley  v. 
Ellis  (1882),  1  O.R.  119;  and  Boustead  v.  Shaw  (1879),  27  Gr.  280. 
in)  Re  Tweedale,  [1892]  2  Q.B.  216;  Re  Vautin,  [1900]  2  Q. 
B.  325. 

(o)   Webster  v.  Crickmore  (1898),  26  A.R.  97. 
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■avail  for  any  purpose,  evidentary  or  otherwise,  to  the  pre- 
judice of  a  creditor,  the  statute  having  rendered  it 
"absolutely  void"  as  against  creditors.  It  cannot  be  over- 
looked, however,  that  such  an  unregistered  agreement  is 
valid  between  the  parties,  and  as  between  them  enforce- 
able. This  being  so,  it  is  possible  that  such  an  agreement 
might  be  considered  as  evidence  of  good  faith  in  making  a 
transfer  pursuant  to  it(p). 

The  registration  of  such  an  agreement,  it  may  be  added, 
does  not  in  any  way  validate  or  protect  an  agreement  which 
would  itself  be  void  as  a  preference (g). 

Equitable  Title  Co-Exists  With  Legal  Title  Under  Mort- 
gage.— Where  an  agreement  to  give  a  chattel  mortgage  is 
duly  made  and  registered  if  required  to  be  registered  and 
subsequently  a  mortgage  is  made  in  pursuance  of  the  agree- 
ment and  duly  registered,  the  giving  of  such  mortgage 
whereby  the  legal  title  becomes  vested  in  the  mortgagee  does 
not  revest  in  the  mortgagor  the  equitable  title  which  the 
mortgagee  had  by  virtue  of  the  agreement,  but  it  continues 
to  exist  as  before,  and  the  mortgagee  may  rely  on  it  where 
the  mortgage  is  ineffectual  for  any  reason (r). 

* '  The  chattel  mortgage  was  intended  merely  to  clothe  the 
mortgagee  with  the  legal  title  and  vest  in  him  the  legal  pro- 
perty in  the  goods.  The  equitable  title  continued  as  it  was 
before,  not  having  for  a  moment  revested  in  the  debtor  and 
therefore  although  the  legal  mortgage  may  have  been  in- 
effectual for  some  reason,  it  could  not  impair  the  previous 
title  and  even  if  the  mortgage  is  void  as  against  an  execu- 
tion creditor  the  agreement  is  still  valid  and  operative  and 
a  good  security  for  the  debt  of  the  mortgagee." 

(p)    See  Webster  v.  Crickmore    (1898),  25  A.R.  at  p.  99;  and 
compare  Bertrand  v.  Parkes,  8  Man.  R.  175. 
iq)  Breese  v.  Knox  (1897),  24  A.R.  203. 
(r)   Fisher  v.  Bradshaw   (1902),  4  O.L.R.  162. 
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Conveyance  of  Debtor's  Whole  Property. — In  England  it. 
is  clear  that  a  transfer  of  a  debtor's  whole  property  without 
any  present  equivalent  or  substantial  consideration,  would 
be  treated  as  a  fradulent  assignment,  and  therefore  as  an 
act  of  bankruptcy,  whether  made  under  pressure  or  not. 
The  distinction  taken  between  the  effect  of  a  conveyance  of 
part  and  of  the  whole  of  the  debtor's  property  seems  to 
have  been  this;  where  he  retained  a  substantial  portion  of 
his  effects  after  making  the  conveyance  complained  of,  no 
absolute  presumption  could  be  raised  against  him  that  he 
did  not  intend  to  pay  all  his  creditors  out  of  the  profits  of 
what  he  retained;  but  where  he  retained  nothing  he  must 
be  taken  to  have  made  the  conveyance  with  the  necessary 
intention  of  defeating  and  delaying  his  other  creditors,  for 
no  other  result  could  follow  from  his  action  (s). 

Ontario  Decisions  Differ. — It  has  been  thought  that  under 
our  law  a  conveyance  made  with  intent  to  give- 
one  creditor  a  preference  over  the  others  is  fraud- 
ulent; that  a  conveyance  made  in  Ontario  by  a 
debtor  whereby  he  strips  himself  of  everything  in 
favor  of  one  creditor,  who  gives  him  no  present  equivalent 
has  the  same  necessary  result  as  in  England,  viz.,  to  pre- 
vent the  other  creditors  from  recovering  any  portion  of 
their  claims,  and  must  equally  here  as  there  be  taken  to  be 
made  with  the  intent  that  this  result  shall  follow.  On  this 
principle,  it  has  been  thought  that  there  is  no  reason  why, 
although  we  have  no  bankruptcy  legislation  here,  we  should 
not  adopt  and  apply  the  line  of  decisions  referred  to,  nor 
why  having  adopted  from  the  English,  and  followed  the 
farthest  point  to  which  its  authors  carried  it,  the  unsatis- 

is)  See  the  judgment  of  Jervia,  C.J.,  in  Oraham  v.  Chapman 
(1852),  12  C.B.  85.  See  also  Wilson  v.  Day,  2  Burr.  827; 
Newton  V.  Chantler  (1800),  7  East  138;  Siebert  v.  Spooner  (1836), 
1  M.  &  W.  714;  Woodhouse  v.  Murray  (1867),  L.R.  2  Q.B.  634; 
Philps  V.  Hornstedt  (1875),  1  Ex.  D.  62. 
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factory  and  artificial  doctrine  that  pressure  is  the  only- 
proper  test  of  a  debtor's  intention  where  he  has  transferred 
only  a  part  of  his  property,  we  should  take  it  up  again 
where  they  have  abandoned  it  for  more  reasonable  tests, 
and  should  insist  on  applying  it  to  cases  in  which  they 
never  deemed  it  applicable,  viz.,  where  he  has  transferred 
the  whole  of  his  property (i).  These  views  are  accepted  in 
Manitoba  and  New  Brunswick(w).  But  they  have  not  been 
adopted  in  Ontario;  in  fact  the  opposite  view  has  been 
taken  and  the  question  may  be  regarded  as  set  at  rest  for 
the  present  in  Ontario  by  the  decision  of  the  Court  of 
Appeal  in  Davies  v.  Gillard{v).  No  reasons  were,  however, 
given  in  the  judgment  of  the  Court  of  Appeal  in  the  Davies 
case.  In  the  Hope  ease  it  was  said  that  the  doctrine  that 
a  deed  which  covers  substantially  the  whole  of  a  man 's  pro- 
perty in  consideration  of  a  past  debt  is  an  act  of  bank- 
ruptcy without  fraud  in  fact  is  the  question  of  judicial 
decision  under  the  administration  of  the  bankrupt  laws  and 
finds  as  such  no  place  in  determining  the  question  of 
validity  of  the  instrument  under  the  Ontario  Act{w). 

(t)  See  Davies  v.  Gillard  (1891),  21  O.K.  431;  Brayley  v.  Ellis 
(1882),  1  O.K.  119. 

(m)  See  Roe  v.  Massey  (1892),  8  Man.  R.  126;  McLeod  v. 
WHght   (1877),  17  N.B.  68. 

(v)    (1891),  19  A.R.  432;  and  Hope  v.  May  (1897),  24  A.R.  16. 

(w)  Hope  V.  May  (1897).  24  A.R.  p.  27.  See  also  Lomax  v. 
Buxton  (1871),  L.R.  6  C.P.  107. 
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CHAPTER  XIV. 

Preferential  and  Fraudulent  Confessions  of  Judgment. 

It  has  been  enacted  in  most  of  the  Provinces  that  in 
case  any  person,  being  at  the  time  in  insolvent  circum- 
stances, or  unable  to  pay  his  debts  in  full,  or  knowing  him- 
self to  be  on  the  eve  of  insolvency,  voluntarily  or  by  collu- 
sion with  a  creditor  or  creditors,  gives  a  confession  of  judg- 
ment, cognovit  actionem  or  warrant  of  attorney  to  confess 
judgment  with  intent,  in  giving  such  confession,  cognovit 
actionem  or  warrant  of  attorney  to  confess  judgment,  to 
defeat  or  delay  his  creditors  wholly  or  in  part  or  with  intent 
thereby  to  give  one  or  more  of  the  creditors  of  any  such 
person  a  preference  over  his  other  creditors,  or  over  any  one 
or  more  of  such  creditors,  every  such  confession,  cognovit 
actionem  or  warrant  of  attorney  to  confess  judgment,  shall 
be  deemed  and  taken  to  be  nuU  and  void  as  against  the  cred- 
itors of  the  party  giving  the  same,  and  shall  be  invalid  and 
ineffectual  to  support  any  judgment  or  writ  of  execu- 
tion (n). 

This  provision  first  became  law  in  Ontario  in  1858,  and 
was  enacted  at  the  instance  of  the  mercantile  community  to 
remedy  to  some  extent  the  want  of  a  bankrupt  law,  by  pre- 
venting insolvent  debtors  from  preferring  one  creditor  to 
another,  and  by  compelling,  so  far  as  possible,  by  its  pro- 
visions, an  equal  distribution  of  the  estates  among  all  the 
creditors.  While  the  Act  endeavored  to  prevent  the  debtor 
himself  when  in  insolvent  circumstances  from  helping  a 
particular  creditor  by  any  act  of  his  own  to  a  portion  of  his 

(n)  See  R.S.O.  (1897),  cap.  147,  sec.  1;  N.S.,  61  Vict.  cap.  11, 
sec.l;  P.E.I.,  61  Vict.  cap.  4,  sec.  2;  N.B.,  58  Vict.  cap.  6,  sec.  1; 
R.S.B.C.   (1897),  cap.  87,  s.  2. 


152  CONFESSIONS   OF   JUDGMENT. 

property,  it  left  open  to  any  such  creditor  by  active  pro- 
ceedings on  his  part,  the  debtor  being  passive,  to  wipe  away 
the  whole  estate  from  other  creditors,  however  just  their 
claims  might  be(o).  The  original  of  this  provision  is 
found  in  the  Act  Respecting  Relief  of  Insolvent  Debtors, 
Consolidated  Statutes  of  Upper  Canada,  1859,  chap.  26, 
sec.  17,  and  was  identical  with  the  provisions  now  generally 
in  force. 

Cognovits  Valid  at  Common  Law. — As  at  Common  Law 
a  preference  given  to  one  creditor  was  not  fraudulent  or 
void,  nor  was  it  within  the  provisions  of  the  Statute  of 
Elizabeth,  so  it  was  held  that  the  giving  of  a  cognovit  or 
warrant  of  attorney  to  a  creditor  with  intent  to  prefer  him 
was  not  open  to  attack.  This  was  held  in  the  case  of  Hol- 
hird  V.  Anderson{oo) .  Lord  Kenyon,  C.J.,  in  giving  judg- 
ment, said:  "There  is  no  fraud  in  this  case,  the  plaintiff 
was  preferred  by  his  debtor,  not  with  a  view  to  any  benefit 
to  the  latter,  but  merely  to  secure  the  payment  of  a  just 
debt  to  the  former,  in  such  I  see  no  illegality  or  injustice 
The  words  of  the  Statute  13  Elizabeth  do  not  apply  to  this 
case,  for  this  warrant  of  attorney  was  given  on  a  good  con- 
sideration. ' ' 

Insolvent  Circumstances. — This  and  similar  provisions 
only  apply  where  the  debtor  is  in  insolvent  circumstances, 
and  this  is  the  first  point  of  proof  in  a  creditor's  case.  The 
insolvency  necessary  to  be  shown  is  inability  to  meet  the 
demands  of  creditors  as  they  become  due  and  to  pay  them 
in  full  out  of  his  assets  realized  upon  a  sale  for  cash  or  its 
equivalent  (p). 

(o)  McKenna  v.  Smith  (1862),  10  Gr.  40;  Turner  v.  Lucas 
(1882),  1  O.R.  623;  see  also  Young  v.  Christie  (1859),  7  Gr.  312, 
and  Davis  v.  Wickson  (1882),  1  O.R.  369. 

(oo)    (1793),  5  T.R.  235. 

(p)  Warnock  v.  Kloepfer  (1887),  14  O.R.  288,  and  for  a  fuller 
discussion  see  title  "  Insolvency  of  Debtor,"  p.  107,  supra. 
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Confession  of  Judgment. — A  confession  of  judgment  is 
a  voluntary  submission  to  the  jurisdiction  of  the  Court 
giving  what  might  otherwise  be  obtained  by  formal  pro- 
ceedings without  process,  etc. ;  a  formal  admission.  A  judg- 
ment by  consent  is  a  judgment  by  confession (g). 

Cognovit. — Where  the  defendant  in  an  action  has  no 
defence,  he  may  usually  give  the  plaintiffs  a  written  con- 
fession of  the  action  upon  condition  that  he  shall  be  al- 
lowed a  certain  time  for  the  payment  of  the  debt 
or  damages,  the  amount  of  which  is  generally  agreed  upon. 
This  is  called  a  cognovit  or  cognovit  actionem.  It 
impliedly  authorizes  the  plaintiff's  solicitor  to  do  every- 
thing necessary  to  obtain  judgment  against  the  defendant, 
if  he  fails  to  comply  with  the  conditions  on  which  it  is 
given.  That  part  of  the  document  which  contains  the 
terms  on  which  the  defendant  is  to  be  allowed  to  discharge 
the  plaintiff's  claim  is  called  the  defeazance.  It  must  be 
written  on  the  same  piece  of  paper  as  the  cognovit (s).  Cog- 
novits are  not  now  of  frequent  occurence. 

Warrant  of  Attorney. — Warrant  of  Attorney  originally 
meant  the  same  thing  as  power  or  letter  of  Attorney (r), 
but  at  the  present  time  the  term  is  merely  a  written  author- 
ity from  a  person  enabling  the  person  to  whom  it  is  given, 
the  attorney,  to  enter  an  appearance  for  him  in  an  action 
and  to  allow  judgment  to  be  entered  for  the  plaintiff,  or  to 
suffer  judgment  to  go  by  default (s). 

Such  a  warrant  is  usually  given  to  secure  the  payment 
of  a  sum  of  money  and  is  therefore  qualified  by  a  condition 
that  it  shall  not  only  be  put  in  force  if  the  debt  is  not  paid 
by  a  certain  day.  This  condition  was  expressed  in  the 
document   called   the   defeazance   which   usually   contains 

iq)   Andrews  v.  Deeks  (1850),  20  L.J.  Ex.  127. 

(r)   Co.  Litt.  52a, 

(«)   Chitty  Pr.  950;    Archbold  Pr.  762. 
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various  stipulations  designed  to  facilitate  the  execution  of 
the  judgment  when  obtained.  The  defeazance  must  be 
written  on  the  same  paper  or  parchment  as  the  warrant 
and  its  execution  is  required  to  be  attested  by  a  solicitor  who 
must  explain  the  nature  of  the  documents  to  the  debtor 
before  he  signs  it(t).  "Warrants  of  Attorney  are  not  now 
of  such  frequent  occurrence  as  formerly. 

Construction  of  Section. — These  provisions  have  been 
strictly  construed  and  it  is  only  when  the  transactions  come 
within  the  very  terms  of  the  section  that  they  can  be  im- 
peached under  it.  Thus  where  the  defendant  defended  an 
action  while  in  a  second  he  allowed  judgment  to  go  by  de- 
fault, it  was  held  that  these  proceedings  did  not  offend 
against  the  provisions  of  the  section (w).  The  statute  avoids 
a  judgment  the  recovery  of  which  is  facilitated  by  the  deb- 
tor in  order  to  aid  the  creditor  in  gaining  priority,  but  not 
all  such  judgments.  There  are  several  ways  in  which  the  re- 
covery of  judgment  may  be  facilitated,  other  than  by  confes- 
sion cognovit  actionem  or  warrant  of  attorney,  as  by  abstain- 
ing from  making  any  defence  in  the  first  suit,  or  by  enter- 
ing appearance  and  making  no  further  defence.  Only  the 
first  class  in  terms  in  prohibited  by  the  statute.  It  might 
have  been  reasonable  to  prohibit  the  others  also  or  to  have 
made  a  general  provision  against  a  debtor  preferring  a* 
creditor  where  two  suits  are  pending  against  him,  but  this 
was  not  done  and  it  would  be  against  principle  and  author- 
ity to  depart  from  the  common  law  any  further  than  is 
necessary  for  obtaining  the  full  measure  of  relief  and 
benefit  the  Act  was  intended  to  give(v).  It  must  be  borne 
in  mind  that  it  was  not  illegal  or  fraudulent  at  common 

(*)   Co.  Litt.  52a. 

(«)  Heaman  v.  Seale  (1881),  29  Gr.  278. 

(v)  Labatt  v.  Bixel   (1881),  28  Gr.  593. 
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law  for  a  debtor  to  prefer  one  creditor  to  another (w),  so 
that  if  the  transaction  is  to  be  set  aside  it  must  be  force  of 
the  statutory  provision  alone. 

No  Duty  to  Defend. — The  debtor  is  not  bound  to  delay 
or  defend  any  suit,  and  there  is  nothing  fraudulent  in  his 
waiving  terms  of  credit  ( a; ),  or  in  his  not  insisting  on  the 
merger  of  the  debt  if  there  were  any  such  merger (y).  In 
fact  where  the  debt  is  horia  fide  no  other  creditor  can  object 
to  the  judgment  merely  because  there  was  a  defence  which 
the  debtor  might  have  set  up  and  did  not(s). 

Foregoing  Credit. — This  section  does  not  prohibit  a  party 
acting  iona  fide  from  admitting  immediate  indebtedness 
and  foregoing  a  credit,  getting  in  accordance  with  the  terms 
of  the  original  indebtedness,  a  certain  discount  in  lieu 
thereof  by  taking  which  the  debt  becomes  immediately 
payable.  Nor  is  there  any  law  to  prohibit  a  creditor  from 
suing  to  recover  a  debt  or  to  prohibit  the  debtor  from  suf- 
fering judgment  by  default,  when  he  will  have  no  defence 
to  the  action,  or  to  prohibit  a  creditor  having  a  regular 
judgment  from  issuing  execution  against  the  debtor's 
goods  with  the  obvious  intention  to  secure  this  debt  (a). 

Ritchie,  C.J.,  in  giving  the  judgment  of  the  Supreme 
Court  of  Canada  in  McDonald  v.  Cronibie,  said  that  the 
language  of  the  statute  is  too  clear  and  explicit  to  admit  of 
any  doubt  as  to  its  legitimate  construction,  and  that  the 
insolvent  in  that  case  not  having  given  any  confession, 
cognovit  or  warrant  of  attorney,  instruments,  well  known 
to  and  understood  in  the  law,  nor  any  instruments,  docu- 
ments or  writs  whatever,  which  by  the  most  strained  con- 

{w)  Holbird  v.  Anderson   (1793),  5  T.R.  235. 

(a?)   Macdonald  v.  Crombie  (1883),  2  O.R.  243. 

(y)   King  v.  Duncan  (1881),  29  Gr.  113. 

(»)  Bowerman  v.  Phillips  (1888),  15  A.R.  679. 

(o)  Macdonald  v.  Crombie  (1885),  11  S.C.R.  p.  Ill;  Martin  y. 
McAlpine  (1883)  8  A.R.  675.  And  see  Union  Bank  v.  Douglas,  1 
Man.  R.  135. 
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struction  of  any  language  could  in  his  opinion  be  tortured 
into  a  confession  cognovit  or  warrant  of  attorney  the  trans- 
action could  not  be  within  the  purview  of  the  statute. 

Striking  Out  Defence. — In  Davis  v.  WicJcsonCb)  an  ac- 
tion was  commenced,  and  on  the  same  day  appearance  was 
entered,  a  statement  of  claim  delivered  and  statement  of 
defence  delivered,  and  an  order  made  in  Chambers  by  con- 
sent striking  out  the  defence  and  allowing  judgment  to  be 
entered,  which  was  done  and  writs  placed  in  the  sheriff's 
hands,  and  it  was  there  said  that  the  first  judgment  was  not 
open  to  attack.  Nor  is  the  withdrawal  of  a  dispute 
under  the  Ontario  Division  Courts  Act(c). 

Besnlt  of  Decisions. — Judicial  decisions  have  thus,  as 
has  been  seen,  limited  the  words  of  the  Act  to  the  instru- 
ments technically  known  as  such  at  the  time  of  the  passing 
of  the  Act(d!). 

Proof  of  Fraud. — It  is  not  necessary  under  this  section 
that  the  confession  of  judgment,  etc.,  should  be  "fraudu- 
lently" given.  The  section  does  not  use  that  word,  but 
the  giving  of  a  judgment  by  confession  by  a  person  in  in- 
solvent circumstances,  voluntarily  or  by  collusion  with  a 
creditor  with  intent  to  defeat  or  delay  his  creditors  or  to 
give  a  preference  to  one  of  them  over  the  others  is  treated 
by  the  statute  as  a  fraudulent  act. 

Pressure. — If  the  transaction  is  attacked  on  the  ground 
of  its  being  a  voluntary  one,  pressure  will  be  a  sufficient 
defence.  If,  however,  the  transaction  is  attacked  as  col- 
lusive, pressure  alone  cannot  be  an  answer (e). 

(6)    (1882),  1  O.R.  369. 

(c)  Bailey  v.  Bank  of  Hamilton  (1894),  21  A.R.  156. 

(d)  Turner  v.  Lucas  (1882),  1  O.R.  623. 

(e)  For  a  full  discussion  of  the  doctrine  of  pressure  see  title 
"Pressure." 
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Two  Sets  of  Circumstances. — This  provision  describes 
two  sets  of  circumstances,  under  either  of  which  a  cognovit, 
etc.,  given  by  an  insolvent  debtor  is  to  be  deemed  and  taken 
to  be  null  and  void.  One  is  if  given  voluntarily.  If  the 
cognovit  was  not  given  voluntarily  so  far  it  is  not  impeach- 
able. But  it  may  still  be  void  if  given  collusively  and  with 
the  intent  pointed  out  by  the  statute.  Its  not  being  im- 
peachable on  the  one  ground  cannot  save  it  if  impeachable 
on  the  other  ground.  To  save  it  if  impeachable  on  the  other 
ground  there  should  be  the  conjunctive  "and"  instead  of 
the  disjunctive  "or."  As  it  stands  the  existence  of  either 
set  of  circumstances  is  sufficient  to  hold,  otherwise  would 
not  be  giving  the  words  used  their  ordinary  grammatical 
meaning  ( A; ). 

Collusion. — It  is  not  necessary,  however,  that  the  con- 
fession should  be  fraudulently  given  in  order  to  be  collu- 
sive. "By  collusion"  means  "by  agreement,"  and  it  is 
sufficient  that  it  was  pre-arranged  (/).  Where  there  was  a 
bona  fide  agreement  between  a  creditor  and  a  debtor  that 
the  creditor  should  be  allowed  to  obtain  a  judgment  in  pri- 
ority to  a  certain  other  creditor,  and  a  judgment  was  ob- 
tained in  this  way,  it  was  held  that  the  judgment  was  null 
and  void  under  this  section,  and  that  executions  issued 
thereon  and  certificates  thereof,  registered  as  a  charge 
against  the  lands  of  the  debtors  should  be  set  aside  and 
cancelled.  Not  only  was  the  fraudulent  element  absent,  but 
it  was  found  as  a  fact  that  the  object  of  the  arrangement 
was  that  the  debtors  should  be  protected  so  as  to  be  able  to 
carry  on  their  business  and  receive  moneys  to  meet  their 
liabilities.  And  it  was  also  found  that  the  creditor  did  not 
intend  immediately  to  enforce  his  judgment(gr). 

(k)   Martin  v.  McAlpine  (1883),  8  A.R.  675. 

(f)  Gill  V.  Continental  Oas  Co.  (1872),  L.R.  7  Ex.  332. 

(g)  Edison  General  Electrical  Co.  v.  Westminster,  etc.,  Trawway 
•Co.,  [1897]  A.C.  193. 
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Former  View. — It  was  formerly  held  that  collusion  im- 
ported a  secret  agreement  made  for  a  fraudulent  pur- 
pose (/i).  Where  the  debtor  was  hopelessly  insolvent  and 
this  was  known  to  the  creditor  as  weU  as  to  himself,  and  the 
creditor  thereupon  brought  pressure  to  bear  on  the  debtor, 
it  was  said  by  the  Court  that  the  pressure  under  such  cir- 
cumstances resolved  itself  into  this,  that  the  creditor  sug- 
gested an  evasion  of  the  law  which  would  enable  him  to 
obtain  priority  and  preference  over  the  other  creditors  and 
the  debtor  acquiesced  in  and  adopted  that  suggestion.  This 
was  regarded  as  a  joint  act  of  such  a  character  as  to  come 
within  the  term  "Collusion"  used  in  the  Statute (i).  In 
another  case  collusion  was  said  to  exist  where  two  persons 
apparently  in  a  hostile  position,  or  having  conflicting 
interests,  by  arrangement  do  some  act  to  injure  a  third 
person  or  deceive  the  Court.  Thus,  where  a  person  brought 
an  action  for  penalties  against  a  company  by  arrangement 
with  them  for  purpose  of  protecting  them  against  other 
actions  by  persons  for  the  same  penalties,  it  was  held  that 
the  judgment  was  obtained  by  collusion(j). 

Creditors'  Relief  Acts. — It  is  no  longer  in  all  Provinces 
a  material  advantage  to  the  creditor  to  be  first  in  obtaining 
judgment  and  execution,  as  Creditors'  Relief  Acts  have 
been  passed  and  the  provisions  under  discussion  are  not  of 
as  great  importance  as  formerly  in  those  Provinces.  Where 
there  are  no  such  Acts  these  provisions  maintain  their 
importance  (/cfe). 

ih)  Batterbury  v.  Tyse  (1863),  2  H.  &  C.  p.  46;  White  v.  Lord 
(1863),  13  C.P.  p.  292;   Meriden  Silver  Co.  v.  Lee  (1882),  2  O.R,  451. 

(i)   Meriden  Silver  Co.  v.  Lee. 

(j)  Crirdlestone  v.  Brighton  Aquarium  Co.  (1878),  3  Ex.  D.  137; 
4  Ex.  D.  107. 

(kk)  R.S.O.  (1897),  chap.  78;  N.W.T.  (1893),  No.  25;  CO. 
(1898),  chap.  26. 
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Eoach  V.  McLachlan. — The  effect  in  narrowing  the  oper- 
ation of  the  above  provisions  of  the  Creditors'  Relief  Act 
of  Ontario,  see.  4,  and  similar  provisions,  has  been  consid- 
erably limited  by  the  decisions  of  Boach  v.  McLachlan (l), 
and  Breithaupt  v.  Marr{m).  In  the  former  case  it  was  held 
that  executions  placed  in  the  hands  of  the  sheriff  subsequent 
to  the  making  of  a  chattel  mortgage  by  the  execution  debtor 
affect  only  the  equity  of  redemption  and  are  not  entitled 
under  the  Creditors'  Relief  Act  to  share  with  executions 
placed  in  his  hands  prior  to  the  giving  of  the  mortgage. 
The  principle  on  which  this  judgment  was  based  is  clearly 
set  out  by  Osier,  J.A.,  in  Boach  v.  McLachlan{n) ,  as  the  fol- 
lowing extract  will  show: — "The  Creditors'  Relief  Act  pro- 
fesses to  deal  only  with  the  levy  of  money  upon  an  execu- 
tion against  the  property  of  the  debtor.  It  does  not  inter- 
fere with  the  rights  of  mortgagees  or  the  rights  of  creditors, 
as  they  may  be  affected  or  altered  by  a  mortgage  or  sale  of 
such  property  after  the  issue  of  an  execution. 

"Notwithstanding  the  execution,  the  property  remains 
the  debtor's  property  to  sell  or  mortgage  it  as  he  pleases. 
If  he  does  so,  it  ceases  to  be  his  property  and  becomes  the 
property  of  the  purchasers  or  the  mortgagees  subject  to  the 
execution.  If  it  is  then  sold  under  the  execution,  it  is  sold 
not  as  the  property  of  the  debtor,  but  as  that  of  the  pur- 
chaser or  mortgagee,  and  executions  which  come  in  subse- 
quent to  the  mortgage  cannot  be  entitled  to  share  in  the  pro- 
ceeds of  the  sale,  for  the  first  execution,  being  a  charge  on 
the  property  to  the  full  amount  of  it,  the  creditor  is  entitled 
to  enforce  it  so  long  as  anything  remains  due  thereon.  And, 
therefore,  whether  the  property  has  been  sold  or  merely 
mortgaged,  if  subsequent  execution  creditors  are  entitled 

H)  (1892)  19  A.R.  496. 
(m)  (1893),  20  A.R.  689. 
(n)  At  pp.  500-1. 
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to  share  pari  passu  in  the  proceeds  of  the  sale  under  the 
first  execution,  it  becomes  necessary  in  order  to  satisfy  it  to 
sell  more  than  would  have  been  required  for  that  purpose 
had  there  been  no  other  executions.  Every  dollar  which  is 
applied  on  such  other  execution  is  so  much  taken  from  the 
purchaser  or  mortgagee,  and  where  the  property  is,  say,  of 
sufficient  value  to  meet  the  first  execution  and  the  mortgage, 
it  is  easy  to  see  that  by  this  process  subsequent  executions 
are  being  placed  in  the  same  position  as  the  first  execution 
creditor,  and  gain  a  priority  over  the  purchaser  or  the 
mortgagee  which  they  never  had,  and  which  the  Acts  re- 
ferred to  do  not  give  them.  They  have  no  interest  in  any- 
thing but  the  equity  of  redemption,  and  if  they  wish  to 
reach  that  they  must  pay  off  the  first  execution  and  the 
mortgage,  or  confine  their  claim  to  so  much  of  the  proceeds 
of  the  sale  under  the  first  execution  as  may  represent  it. ' ' 

Collnsive  Judgments  Generally. — Collusive  judgments 
which  do  not  fall  within  the  provisions  of  the  Provincial 
Acts  as  preferential  may  be  attacked  under  the  provisions 
of  the  Statute  13  Elizabeth,  chap.  5,  which  provides  that  all 
writs,  judgments  and  executions  made  for  the  purpose  and 
intent  of  delaying,  hindering  and  defrauding  creditors  and 
others  of  their  just  and  lawful  actions,  suits,  debts, 
accounts,  damages,  penalties,  forfeitures,  etc.,  shall  be  taken 
to  be  utterly  void,  frustrate,  and  of  none  effect,  any  pre- 
tence, color,  feigned  consideration,  or  any  other  matter  or 
thing  to  the  contrary  notwithstanding(o). 

Judgment  a^  a  Protection. — The  provisions  of  this  sec- 
tion might  be  invoked  in  the  not  uncommon  ease  of  a  party 
colluding  for  and  procuring  a  judgment  to  be  obtained 
against  himself  with  the  intention  of  protecting  himself 
from  other  creditors  or  judgments.    A  case  of  this  kind  was 

(o)   See  various  titles  under  Part  I.,  supra.     See  Commercial 
Bank  of  U.  C.  v.  Wilson  (1868),  14  Gr.  473. 
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Girdlestone  v.  Brighton  Aquarium  Co.{p).  In  that  ease  an 
action  was  brought  to  recover  a  penalty,  and  while  it  was 
pending  another  action  was  commenced  and  carried  through 
to  judgment  by  the  intervention  of  a  solicitor  employed  by 
the  defendants.  This  was  found  to  be  for  the  purpose  of 
protecting  the  defendants  from  any  action  brought  or  to  be 
brought  in  respect  of  the  penalty,  and  it  was  held  that  the 
judgment  recovered  was  not  a  bar  to  an  action  for  the  same 
offence  by  a  different  plaintiff.  Cotton,  L.J.,  in  giving  judg- 
ment, said :  "  I  am  of  the  opinion  that  to  make  an  agreement 
covinous  there  must  be  something  in  it  which  in  the  view  of 
the  law  is  deceit.  Now,  in  an  action  for  penalties  the  plain- 
tiff is  ordinarily  and  in  the  absence  of  an  agreement  between 
him  and  the  defendant,  a  person  independent  of  and  ad- 
verse to  the  defendant  seeking  to  obtain  a  judgment  as  a 
means  of  enforcing  for  his  own  benefit  payment  of  the  pen- 
alty. If  in  such  an  action,  though  the  plaintiff  is  appar- 
ently independent  of  the  defendant,  he  has  by  agreement 
with  the  defendant  allowed  his  name  to  be  used  as  plaintiff 
and  authorized  the  defendant  or  his  solicitor  to  instruct  a 
solicitor  to  act  for  him,  the  plaintiff,  and  there  is  an  agree- 
ment or  understanding  that  judgment  in  an  action  shall 
not  be  enforced,  but  used  as  a  protection  to  the  defendant 
against  other  actions,  either  already  brought,  or  which 
may  be  brought  to  recover  a  penalty  given  by  statute,  then 
the  action  is  one  in  which  the  company  was  in  substance 
both  plaintiff  and  defendant,  and  this  agreement  or  arrange- 
ment is  an  agreement  or  arrangement  that  the  position  of 
the  parties  to  the  action  apparently  hostile  shall  be 
friendly;  that  the  action  and  judgment  which  purport  to 
be  an  attack  shall  in  fact  be  a  protection  to  the  defendant ; 
and  agreement  that  the  reality  shall  be  different  from  what 
is  represented.    This  is,  in  my  opinion,  even  in  the  absence 

(p)    (1879),  4  Ex.  D.  107. 

11 — PAKKEB. 
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of  any  intent  to  defraud,  deceit,  and  in  my  opinion,  though 
the  agreement  or  arrangement  be  not  legally  binding,  the 
judgment  confessed  or  obtained  under  it  will  have  been  ob- 
tained by  covin  and  collusion,  and  cannot  be  relied  on  by 
the  defendant  as  an  answer  to  an  action  in  respect  of  the 
same  matter  brought  by  any  other  person." 

Judgment  Frauduleiit  in  Part. — ^Where  a  judgment  is 
fraudulent  in  part  as  against  creditors  it  is  regarded  as  void 
against  such  creditors  in  toto(r).  This  is  different  from  the 
rule  of  construction  applied  to  the  Assignment  and  Prefer- 
ences Act  of  Ontario.  In  the  case  of  Campbell  v.  Patter- 
son (s),  it  was  held  that  if  any  part  of  the  consideration  in 
a  chattel  mortgage  is  a  bona  fide  one,  and  a  part  such  as 
would  make  the  transfer  void  against  creditors,  the  mort- 
gage is  not  void  as  a  whole,  but  may  be  upheld  to  the  ex- 
tent of  the  bona  fide  consideration (f). 

(r)  Commercial  Bank  v.  Wilson  (1868),  14  Gr.  473;  3  E.  &  A. 
257. 

(«)    (1893),  21  S.C.R.  645. 

(t)   See  title  "Effect  of  Setting  Aside  Transfer." 
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CHAPTER  XV. 

Intent  in  Preferential  Transactions. 

Concurrence  of  Intent. — The  weight  of  authority  pre- 
ponderates to  the  view  that  in  order  to  work  a  fraudulent 
preference  to  the  creditor  there  must  be  a  concurrence  of 
intent  on  the  part  of  both  debtor  and  creditor,  that  is, 
an  intent  by  the  debtor  to  give,  and  the  creditor  to  get  a 
preference,  and  the  rule  of  the  Court  is  not  to  act  on  mere 
suspicion,  in  the  absence  of  direct  affirmative  evidence  of 
fraud,  but  only  on  controlling  circumstantial  evidence 
leading  to  that  eonclusion(e).  This  has  been  said  to  be  on 
the  principle  that  if  the  person  taking  security  be  innocent 
of  any  fraudulent  intent,  he  cannot  be  affected  by  the  fact, 
if  it  be  a  fact,  that  there  was  a  fraudulent  intent  unknown 
to  him  in  the  mind  of  the  borrower (/). 

Johnson  v.  Hope. — In  Johnson  v.  Hope(g)  this  question 
was  fully  discussed.  The  Court  considered  that  the  statute 
13  Elizabeth,  chap.  5,  sec.  6,  saves  from  its  operation  con- 
veyances, etc.,  made  upon  good  consideration  and  bona  fide 
to  persons  not  having  at  the  time  any  notice  or  knowledge 
of  the  fraud  or  covin.  They  considered  it  to  be  remarkable 
that  there  is  no  similar  general  provision  in  the  Ontario 
Act  saving  transactions  entered  into  without  notice  or 
knowledge  of  the  fraud  or  covin.  But  in  sec.  3  (I)  of 
the  Ontario  Act,  and  similar  provisions  in  other  Provinces, 
an  exception  is  extended  to  persons  who  are  described  as 

(e)  Burns  v.  Mackay  (1885),  10  O.R.  167;  Hepburn  v.  Park 
(1884),  6  O.R.  472;  McRoberts  v.  Steinhoff  (1886),  11  O.R.  369; 
Ivey  V.  Knox  (1885),  8  O.R.  635;  Lancey  v.  Merchatits  Bank,  noted 
in  10  O.R.  169. 

(f)  Hepburn  V.  Park  (1884),  6  O.R.  472. 

(g)  (1890),  17  A.R.  10. 
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"innocent  purchasers  or  parties,"  which,  of  course,  must 
mean  persons  without  notice  or  knowledge. 

Further,  the  words  bona  fide  are  used  throughout,  and 
it  would  seem  to  follow  that  the  Legislature  did  not  intend 
to  involve  persons  having  neither  knowledge  nor  notice  in 
the  disabling  and  penal  consequences  of  the  acts  thereby- 
forbidden.  They  said  that  it  would  paralyze  trade  and 
mercantile  business  altogether  if  transactions  entered  into 
in  all  honesty  and  good  faith  and  for  valuable  consideration. 
with  persons  apparently  solvent  and  prosperous  were  liable 
to  be  undone  upon  its  being  afterwards  discovered  and 
proved  that  such  persons  were  at  the  time  in  embarrassed  ' 

circumstances,  or  unable  to  pay  their  debts  in  full.  Such  a 
construction  of  the  Act  would  make  it  a  trap  and  a  snare, 
instead  of  an  enactment  salutary  and  beneficial  to  the  mer- 
cantile community.  It  has  always  been  the  policy  of  the 
law  to  protect,  as  far  as  possible,  persons  acting  bona  fide 
and  without  notice  of  fraud  or  other  wrong  doing.  The 
Court  also  laid  down  that  a  person  who  deals  bona  fide  with 
an  embarrassed  debtor,  i.e.,  without  notice  that  he  intends 
to  give  a  preference,  and  who  at  the  time  of  the  dealing  has 
no  knowledge  or  notice  of  his  embarrassed  condition,  is  safe 
from  all  the  consequences  enacted  by  the  statute.  They  said 
it  was  hard  to  imagine  how  a  transaction  could  be  other- 
wise than  bona  fide  with  reference  to  what  is  forbidden  in 
this  statute,  if  it  has  been  entered  into  without  knowledge 
or  notice  of  the  embarrassments  of  the  debtor.  They  held 
finally  that  the  Provincial  Statutes  are  in  pari  materia  with 
13  Elizabeth,  chap.  5,  and  the  6th  section  of  that  Act  may 
be  held  as  applicable  to  the  Provincial  Acts  so  as  to  protect  i 
persons  not  affected  with  notice  or  knowledge  of  the  fraud 
or  covin (fe).  | 

{h)  Johnson  v.  Hope  (1890),  17  A.R.  10;  and  see  Davo  v. 
McLean  (1901),  2  O.L.R.  466;    Gibbons  v.  McDonald  (1890),  19  O.R.  > 

290;    Daviea  v.  Oillard  (1891),  21  O.R.  431;     (1892),  19  A.R.  432; 
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Lewis  V.  Brown. — In  Lewis  v.  Brown{i)  it  is  said  that  if 
the  jury  came  to  the  conclusioii  either  that  the  debtor  was 
not  insolvent,  or  that  the  defendant  did  not  know  that  he 
was,  they  would  not  have  much  difficulty  in  finding,  and 
properly  finding,  that  the  transfer  was  not  made,  to  the  de- 
fendant's knowledge  or  intent,  with  intent  to  defeat  or 
delay  creditors ;  and  unless  there  was  knowledge  of  insolv- 
ency, the  intent  to  obtain  a  preference  over  other  creditors 
was  wanting. 

Gibbons  v.  McDonald. — In  Gibbons  v.  McDonald{j), 
Street,  J.,  said  the  principle  of  this  case  was  that  unless 
notice  of  the  insolvency  of  the  transferor  is  brought  home 
torthe  transferee,  the  transfer  is  not  avoided,  thus  ignoring 
the  necessity  for  notice  of  the  intent  of  the  transferor.  In 
Ashley  v.  Brown{k),  the  Court  of  Appeal  said  that  as  there 
was  in  the  evidence  no  proof  of  notice  or  knowledge  on  the 
part  of  the  creditor  of  the  debtor's  insolvency,  or  of  any 
fraudulent  intent  on  his  part,  in  that  respect  the  principle 
of  Johnson  v.  Hope  was  applicable,  and  the  transaction 
could  be  supported. 

In  Gibbons  v.  McDonald  (I),  Chief  Justice  Hagarty  of 
the  Ontario  Court  of  Appeal  cast  doubt  on  the  decision  of 
Johnson  v.  Hope  and  said  the  Court  did  not  there  intend  to 
adopt  the  view  that  want  of  notice  to  the  creditor  of  insolv- 
ency of  the  debtor  was  sufficient  to  support  a  preferential 
transaction.    He  further  said  that  he  did  not  consider  that 

Ashley  v.  Brown  (1890),  17  A.R.  500;  Hickerson  v.  Parrington 
(1891),  18  A.R.  635;  Stephens  v.  McArthur  (1891),  19  S.C.R.  446; 
Emerson  v.  Bannermnn  (1890),  1  N.W.T.  R.,  part  2,  35.  In  Lamb  v. 
Young  (1890),  19  O.R.  104,  this  view  was  criticized  by  Armour,  C.J., 
as  an  "Amendment  of  the  Act  made  by  the  Court  of  Appeal  in  John- 
son V.  Hope." 

{%)  (1884),   10  A.R.  at  p.  644. 

(;•)  (1890),  19  O.R.  at  p.  293. 

{I)  (1"891),  18  A.R.  159. 

(fc)  (1890),  17  A.R.  at  p.  604. 
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that  case  called  for  any  decision  on  that  point.  His  remarks, 
however,  were  not  expressly  concurred  in  by  any  of  the 
other  Judges. 

Gibhoiis  V.  McDonald  was  carried  to  the  Supreme  Court 
and  the  judgment  of  the  Court  of  Appeal  affirmed  on  the 
ground  that  the  preference  had  been  induced  by  pressure. 
Ritchie,  C.J.,  said,  however,  that  the  case  of  Molsons  Bank 
V.  Halter (m),  disposed  of  the  present  one  in  which  there 
was  "no  concurrence  of  intent  on  the  one  side  to  give,  and 
on  the  other  to  accept,  a  preference  over  other  creditors," 
inasmuch  as  there  was  nothing  to  show  that  the  defendant 
was  aware  of  the  insolvency  of  the  debtor,  and  nothing  in 
the  evidence  to  suggest  any  bad  faith  or  collusion  between 
the  defendant  and  his  debtor. 

Dana  v,  McLean. — The  most  recent  Ontario  case  on  the 
point  is  Dana  v.  McLean{n).  There  a  transaction  which 
had  the  effect  of  giving  a  preference  by  a  debtor  in 
insolvent  circumstances  was  under  the  Ontario  Act  prima 
facie  invalid,  as  the  debtor  had  within  sixty  days  made  an 
assignment  for  the  benefit  of  his  creditors.  The  point  was 
thus  presented  fairly  for  decision  and  the  Court  of  Appeal 
held  as  the  creditors  had  taken  the  transfer  in  perfect  good 
faith  and  without  knowing  or  believing,  or  without  any 
reason  to  know  or  believe  that  the  debtors  were  insolvent, 
the  presumption  was  rebutted  and  the  transaction  could 
not  be  set  aside. 

Notice  of  "Insolvency." — If  the  creditor  then  had  notice 
or  knowledge  of  insolvency,  but  acted  in  good  faith,  receiv- 
ing his  preference  without  any  participation  in  the  intent 
of  the  debtor,  the  transaction  will  in  Ontario  be  considered 
valid.  If  the  creditor  has  assisted  in  bringing  about  the 
transfer  by  pressing  the  debtor,  it  is  clear  that  he  might 

(m)    (1890),  18  S.C.R.  88. 
(n)    (1901),  2  O.L.R.  466. 
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well  be  acting  and  taking  the  security  in  good  faith(o). 
But  if  the  creditor  received  a  preference  from  a  debtor 
whom  he  had  not  pressed  for  payment  or  security,  and  of 
whose  insolvency  he  had  notice  or  knowledge,  one  would 
think  that  he  must  be  taken  to  know  or  perceive  the  debtor 's 
intent  to  prefer  him,  and  that  under  such  circumstances 
knowledge  of  insolvency  would  be  almost  tantamout  to 
knowledge  of  intent.  Or  to  put  it  another  way,  if  the  cred- 
itor had  notice  or  knowledge  of  the  insolvency  he  must  have 
known  the  security  voluntarily  offered  him  would  have  the 
effect  of  giving  him  a  preference  and  so  he  could  not  rea- 
sonably be  acting  in  good  faith  in  accepting  it. 

Manitoba  Opinion. — This  view  has  not,  however,  been 
adopted  in  Manitoba,  and  it  is  not  even  regarded  as  neces- 
sary to  show  notice  to  the  transferee  of  the  debtor's  insolv- 
ent condition.  If  the  transferee  had  such  a  knowledge  of  the 
debtor's  financial  position  that  an  ordinary  business  man 
would  conclude  from  it  that  the  debtor  was  unable  to  meet 
his  liabilities,  constructive  notice  of  the  insolvency  should 
be  imputed  to  him  prima  facie,  he  being  at  liberty  to  rebut 
it(p). 

Inferring  Insolvency. — And  knowledge  of  insolvent  cir- 
cumstances may  be  readily  inferred  (g).  The  Insolvency 
Act  of  New  South  Wales  provided  that  every  payment 
made  by  a  person  before  the  sequestration  of  his  estate  to 
any  creditor  on  account  of  any  just  debt  due  at  the  time  of 
the  payment  shall  be  deemed  a  valid  payment  provided  that 
such  creditor  shall  not  at  the  time  of  payment  have  known 
that  the  debtor  was  then  insolvent. 

(o)  See  Stephens  v.  McArthur  (1891),  19  S.CR.  at  p.  456.  And 
Bee  Tomkins  v.  Baffery  (1877),  3  A.C.  p.  236. 

(p)  Schwartz  v.  Winkler  (1901),  13  Man.  R.  493;  Stephens  v. 
McArthur  (1890),  6  Man.  R.  496;  Colquhoun  v.  Seagram  (1896),  11 
Man.  R.  339.    But  see  also  "Intent  in  Transfers  for  Value,"  supra. 

(q)  National  Bank  of  Australasia  v.  Morris  (1892),  66  L.T, 
240;    61  L.J.P.C.  32,  [1892]  A.C.  287. 
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The  Privy  Council  construed  this  by  saying  that  if  the 
creditor  who  received  payment  has  knowledge  of  circum- 
stances from  which  ordinary  men  of  business  would  con- 
clude that  the  debtor  is  unable  to  meet  his  liabilities,  he 
knows  within  the  meaning  of  the  Act  that  the  debtor  is 
insolvent. 

It  appeared  that  not  only  had  the  creditors  cause  to  be- 
lieve the  trader  to  be  insolvent,  but  that  they  were  seriously 
uneasy  about  his  debt  to  them.  They  had  written  to  their 
branch  office  advising  that  the  account  should  be  gradually 
reduced,  and  later  wrote  the  debtor  requiring  him  to  pay 
off  his  debts  by  instalments. 

The  local  agent  of  the  creditors  set  up  that  he  did  not 
believe  or  suspect  the  debtor  to  be  insolvent,  but  the  Court 
said  that  it  was  sufficient  that  he  knew  facts  which  ought 
to  have  shown  him  clearly  enough  that  the  debtor  could  not 
but  be  insolvent (r). 


(r)    See  also  Segsvoorth  v.  Meriden  Silver  Plating  Co.  (1883),  3 
O.R.  413. 
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CHAPTER  XVI. 
Statutory  Presumption  op  Invalidity. 

Impeaching  Transaction  Within  60  Days. — It  is  provided 
in  most  of  the  Provinces  that  every  transfer  of 
any  property  of  any  kind,  real  or  personal,  made  by 
a  person  at  a  time  when  he  is  in  insolvent  circumstances  or 
is  unable  to  pay  his  debts  in  full  to  or  for  a  creditor,  with 
intent  to  give  such  creditor  an  unjust  preference  over  other 
creditors,  shall  be  void  as  against  the  creditors  who  are 
injured,  delayed,  prejudiced  or  postponed  by  such  transfer, 
and  if  any  such  transfer  made  to  or  for  a  creditor  has  the 
effect  of  giving  such  creditor  a  preference  over  other  credi- 
tors, it  shall,  with  respect  to  any  proceeding  taken  to  im- 
peach the  transfer  within  sixty  days  thereafter,  or  if  the 
debtor  within  sixty  days  after  the  transfer  makes  an  assign- 
ment for  the  benefit  of  creditors,  be  presumed  prima  facie 
to  have  been  made  with  the  intent  aforesaid,  and  to  be  an 
unjust  preference  within  the  meaning  of  the  Act,  whether 
the  transfer  be  made  voluntarily  or  under  pressure  (ww). 

In  order  to  fully  understand  the  effect  of  these  pro- 
visions and  the  present  state  of  the  law  it  will  be  necessary 
to  refer  shortly  to  the  course  of  legislation  and  decisions 
on  the  point. 

Preferential  Transfers  Avoided. — In  1885  the  Ontario 
Legislature  passed  the  Act  Respecting  Assignments  for  the 
benefit  of  Creditors  and  included  in  it  the  following  sec- 
tion, at  the  same  time  repealing  the  Act  Respecting  Fraud- 
ulent Preferences  (x). 

{ww)  R.S.O.  (1897)  cap.  147,  sec.  2  ;  N.S.,  61  Vict.  cap.  11,  sec.  2; 
P.E.I.,  61  Vict.  cap.  4,  sec.  3  (a);  N.B.,  58  Vict.  cap.  6,  sec.  2  (a). 
But  see  R.S.M.  (1903),  cap.  8,  sec.  41  ;  and  see  p.  109  supra. 

(CO)  R.S.O.,  1877,  cap.  118. 
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"Every  gift,  conveyance,  assignment  or  transfer,  deliv- 
ery over  or  payment  of  goods,  chattels  or  effects,  or  of  bills, 
bonds,  notes,  securities,  or  of  shares,  dividends,  premiums 
or  bonus  in  any  bank,  company  or  corporation,  or  of  any 
other  property,  real  or  personal,  made  by  a  person  at  a  time 
when  he  is  in  insolvent  circumstances,  or  is  unable  to  pay 
his  debts  in  full,  or  knows  that  he  is  on  the  eve  of  insol- 
vency, with  intent  to  defeat,  delay,  or  prejudice  his  credi- 
tors, or  to  give  to  any  one  or  more  of  them  a  preference 
over  his  other  creditors,  or  over  any  one,  or  more  of  them, 
or  which  has  such  effect,  shall,  as  against  them,  be  utterly 
void." 

The  main  alteration  was  the  addition  of  the  words  in 
italics,  "  or  which  has  such  effect."  Under  the  former 
enactment  it  had  been  held  that  a  concurrence  of  intent 
must  be  shown  on  the  part  of  debtor  and  creditor  to  invali- 
date the  transaction  and  the  doctrine  of  pressure  had  been 
applied  in  its  most  rigorous  form.  The  result  was  that  it 
was  a  very  difificult  matter  to  attack  a  fraudulent  prefer- 
ence with  success.  The  Legislature  apparently  conceived 
the  idea  of  making  the  effect  of  a  transaction  the  test  of  its 
validity,  and  hence  the  insertion  of  the  words  noted.  The 
old  principles  were,  however,  too  firmly  rooted  to  be  de- 
stroyed in  this  manner.  It  was  at  first  held  by  the  Courts 
that  it  was  only  necessary  to  show  the  insolvency  of  the 
debtor  and  that  a  preference  had  been  obtained  to  avoid  a 
transfer  ( I/). 

Doctrine  of  Pressure  Revived. — The  decisions  of  Johnson 
v.  Hope{z)  and  Molsons  Bank  v.  Halter  (a)  soon  followed, 
and  the  law  was  practically  brought  back  to  where  it  was 
before.    The  former  case  decided  that  concurrence  of  intent 

(y)   River  Stave  Co.  v.  Sill  (1886),  12  O.K.  557. 
{z)    (1890),  17  A.R.  10. 
(o)    (1890),  18  S.C.R.  88. 
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must  still  be  shown,  and  the  latter  that  the  words  "  or 
which  has  such  effect  ' '  had  little  or  no  meaning  and  made 
no  change  in  the  law(6). 

Act  Modified. — The  Ontario  Legislature  then  passed  the 
Act  54  Vict.  cap.  20,  substituting  the  present  enactment 
with  the  omission  of  the  words  '*  prima  facie  "  in  the  third 
and  fourth  sub-sections.  If  transactions  had  the  effect  of 
giving  a  preference  and  were  impeached,  or  if  an  assign- 
ment was  made  within  sixty  days  the  transaction  was  pre- 
sumed to  be  void,  whether  made  voluntarily  or  under  pres- 
sure. If  the  Legislature  intended  by  this  to  make  the  effect 
the  test  of  validity  within  the  sixty  days  they  were  not  for- 
tunate in  their  choice  of  words.  The  desired  effect  would 
have  been  produced  by  saying  that  the  transaction  should 
be  void  instead  of  saying  it  should  be  presumed  to  be  void. 
Or  if  the  word  had  been  *  *  deemed  ' '  there  would  have  been 
no  difficulty (c).  It  is  true  that  the  presumption  was  at 
first  regarded  as  an  irrebuttable  one(cZ)  but  the  most 
authoritative  pronouncement  in  Ontario  is  to  the  contrary. 
In  Lawson  v.  McGeoch{e)  it  was  said  that  the  intention  of 
the  Legislature  merely  was  in  that  class  of  cases  to  cast  the 
burden  of  proof  on  the  defendant  who  had  thereby  gained 
an  advantage  and  to  a  limited  extent  to  do  away  with  the 
doctrine  of  pressure. 

As  most  of  the  Provincial  Legislatures  have  now  in- 
serted the  words  prim^  facie,  the  question  is  no  longer  of 
practical  interest. 

(ft)   And  see  Roe  v.  Maasey   (1892),  8  Man.  R.  126. 

(o)  Nunes  v.  Carter,  L.R.  1  P.C.  342.  And  see  judgment  of 
Wilson,  C.J.,  in  Campbell  v.  Barrie  (1871),  31  U.C.R.  279;  and  also 
Davidson  v.  Ross  (1876),  24  Gr.  22. 

i'd)  Cole  V.    Porteous  (1892),  19  A.R.  111. 

(e)    (1893),  20  A.R.  p.  474. 
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Nova  Scotia  Act. — In  the  Nova  Scotia  Act,  R.S.N.S., 
cap.  145,  sec.  4,  the  words  prima  facie  have  been  omitted 
and  the  view  appears  to  have  been  recently  adopted  by  the 
Supreme  Court  of  that  Province  that  the  presumption  is 
an  irrebuttable  one(/). 

It  need  hardly  be  said  the  presumption  is  limited  en- 
tirely to  the  case  of  preferences  and  does  not  apply  to  that 
part  of  the  Acts  dealing  with  transfers  made  with  intent  to 
defeat,  delay  or  prejudice  creditors. 

Defence  of  Pressure. — It  has  been  said  in  a  recent  On- 
tario case  that  "  the  object  of  the  Legislature  in  enacting 
these  amendments  was  to  abolish  the  application  of  the  doc- 
trine of  pressure  in  support  of  any  transaction  having  the 
effect  of  a  preference  made  within  sixty  days  before  an 
action  to  impeach  it,  or  an  assignment  under  the  Act,  but  to 
leave  the  law  untouched  as  regarded  transactions  not  com- 
ing within  the  sixty  days  limit. 

"  It  is  in  substance  declared  that  as  regards  any  trans- 
actions with  or  for  a  creditor,  which  has  the  effect  of  giving 
that  creditor  a  preference  over  other  creditors,  it  shall,  if 
within  the  sixty  days  limit,  be  presumed  to  have  been  made 
with  intent  to  give  an  unjust  preference,  and  to  be  an  unjust 
preference  although  it  may  have  been  made  under  pressure. 

"  There  is,  in  effect,  a  declaration  that  the  same  pre- 
sumption shall  be  made  in  the  case  of  a  transaction  made 
under  pressure  as  in  the  case  of  a  transaction  shown  to  be 

(/)  Shediac  Boot  Co.  v.  Buchanan  (1903),  35  X.  S.  511. 
The  Court  there  said: — The  last  words  remove  from  our 
consideration  all  the  questions  so  fully  discussed  in  Ontario  and  in 
the  Supreme  Court  of  Canada  in  relation  to  what  is  known  as 
"  pressure  "  in  dealing  with  such  conveyances.  When  most  of  these 
decisions  were  given  the  Ontario  Act  was  not  similar  to  ours,  but  it 
has  since  been  amended,  and  they  are  now  almost  alike.  The  words 
"  prima  facie  "  which  in  the  Ontario  Act  precede  the  word  "  presum- 
ed," have  been  omitted  from  ours,  and  the  argument  that  the 
"  intent "  has  been  made  irrebuttable  materially  strengthened. 

But  see  R.S.M.  (1903),  cap.  8,  sec.  42. 
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the  outcome  of  the  voluntary  or  spontaneous  act  of  the 
debtor. 

"  The  presumption  is  to  be  made  notwithstanding  the 
impeached  conveyance,  or  transfer,  was  made  under  pres- 
sure. A  transfer  to  a  creditor  made  voluntarily,  and  a 
transfer  to  a  creditor  made  under  pressure,  are  put  upon 
the  same  footing  as  regards  presumption  of  intent.  The 
element  of  pressure  is  eliminated  from  the  latter  transaction 
as  it  always  is  from  the  voluntary  transfer  by  the  very 
nature  of  the  case.  The  statute  declares  pressure  to  be  as 
nothing  against  the  presumption  in  the  prescribed  circum- 
stances. 

"  The  effect  of  the  legislation  is  that  in  seeking  to  dis- 
place the  intent  and  to  negative  unjust  preference  in  a 
transaction  coming  within  the  conditions  of  these  sub-sec- 
tions pressure  is  to  be  left  out  as  a  factor  "(gr). 

Dana  v.  McLean. — The  statute  and  case  law  in  Ontario 
on  the  point  have  been  summed  up  by  Armour,  CJ.O.,  in 
Dana  v.  McLean(h).  He  says: — "When  the  transaction 
with  or  for  a  creditor  has  the  effect  of  giving  that  creditor 
a  preference  over  the  other  creditors  of  the  debtor,  or  over 
any  one  or  more  of  them,  if  the  debtor  within  sixty  days 
after  such  transaction  makes  an  assignment  for  the  benefit 
of  his  creditors,  this  circumstance  of  itself  alone  raises  an 
implication  that  the  transaction  was  made  with  intent  to 
give  such  creditor  a  preference  over  his  other  creditors  or 
over  any  one  or  more  of  them,  but  this  implication  is  merely 
a  prima  facie  one  arising  from  that  fact  alone  and  may  be 
rebutted  by  evidence  from  which  the  conclusion  may  be 
drawn  that  there  was  no  such  intent,  but  not  by  evidence 
that  the  transfer  was  made  under  pressure,  and  this,  in  my 
opinion,  is  the  proper  consideration  to  be  placed  upon  the 
statute. ' ' 

(<7)   Webster  v.  Crickmore   (1898),  25  A.R.  97. 
(ft)    (1901),  2  O.L.R.  page  470. 
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Defences  When  Presumption  is  Raised. — It  being  permis- 
sible to  raise  any  defence  other  than  pressure  within  the 
sixty  days,  it  remains  to  consider  what  other  defences  there 
are.  Reference  may  be  had  to  the  Title  "  Pressure  "  in 
order  to  see  more  fully  what  is  included  in  it,  and  what 
evidence  can  no  longer  be  given  if  the  statutory  presump- 
tion arises(a). 

Transfer  by  Defaulting  Trustee. — Thus  it  is  doubtful 
whether  it  could  be  shown  in  rebuttal  that  a  defaulting 
trustee  had  restored  trust  property  actuated  by  the  fear  of 
prosecution,  for  this  has  generally  been  stated  to  be  a 
species  of  pressure — the  pressure  of  circumstances,  and  a 
proper  definition  of  pressure  would  include  such  cases (t). 

Establishing  Another  Intent. — Viewed  in  another  light, 
however,  it  may  be  said  that  all  that  is  sought  to  be  shown 
in  such  a  case  is  that  the  debtor  had  another  intent,  namely, 
to  protect  himself  from  disgrace  and  punishment,  and  that 
the  question  of  pressure  in  the  strict  sense  is  not  raised. 
This  question  has  yet  to  be  considered  by  the  Courts. 

The  same  reasoning  would  apply  to  cases  like  Grant  v. 
Van  Norman(j),  where  a  solicitor  restored  clients'  moneys 
to  avert  being  struck  off  the  rolls. 

Pre-Existing  Agreement. — The  creditor  may,  of  course, 
show  that  the  transfer  was  in  pursuance  of  a  pre-existing 
agreement  (ii)  clearly  made  out,  if  the  taking  of  security 
has  not  been  postponed  to  avoid  injury  to  the  debtor 's  credit 
or  to  avoid  the  statutory  presumption  (A;). 

(a)  And  see  title  "  Preferences  Generally,"  p.  109  »upra. 

(i)  See  this  title  and  Sharp  v.  Jackson,  [1899]  A.C.  419;  Mol- 
sons  Bank  v.  Halter  (1890),  18  S.C.R.  88;  Halwell  v.  Totcnship  of 
Wilmot   (1897),  24  A.R.  628. 

(;•)    (1882),  7  A.R.  626. 

(/;')    See  this  title. 

(fc)  Webster  v.  Crickmore  (1898),  25  A.R.  97;  Breese  v.  Knox 
(1897),  24  A.R.  203. 
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And  the  defendant  may  show  that  the  security  was 
given  in  the  hope  that  the  debtor  might  thus  be  able  to  con- 
tinue his  business  (fcfe). 

Transferee  Having  No  Notice  of  Insolvency. — The  statu- 
tory presumption  of  the  invalidity  of  the  preferential  trans- 
fer may  also  be  rebutted  by  evidence  that  the  transaction 
was  entered  into  and  consummated  by  the  transferees  in 
perfect  good  faith  without  knowing  or  believing  and  with- 
out any  reason  to  know  or  believe  that  the  transferors  were 
at  the  time  in  insolvent  circumstances,  even  though  they 
were  hopelessly  insolvent(i)- 

It  has  been  successfully  raised  as  a  defence  to  rebut  the 
presumption,  that  a  mortgage  attacked  as  a  preference  was 
in  reality  given  in  substitution  for  a  former  one  instead  of 
renewing  it(m). 

Defences  Where  Not  Attacked  Within  Sixty  Days. — 
The  doctrine  of  pressure,  of  course,  may  still  be  invoked 
to  support  a  transaction  impeached  as  a  preference  when  it 
is  not  attacked  within  sixty  days  or  when  an  assignment  for 
the  benefit  of  creditors  is  not  made  within  that  time.  And 
where  the  facts  admit  of  this  application  the  Court  is 
bound  to  give  the  creditor  the  benefit  of  it  where  honest 
pressure  has  been  exercised  by  him  for  the  settlement  of  his 
claim  (w). 

Is  the  Presumption  General? — It  does  not  appear  to  be 
clear  whether  the  presumption  raised  by  these  enactments 
is  a  general  one  or  whether  it  is  limited  to  cases  of  pressure. 

In  Lawson  v.  McGeoch{o),  Maclennan,  J. A.,  took  the 
latter  view  and  said  that  the  presumption  was  aimed  solely 

(*;*;)   Codville  v.  Fraser  (1902),  14  Man.  12.    And  p.  136  supra. 
(l)   Dana  v.  McLean   (1901),  2  O.L.R.  470. 
(m)   Rogers  v.  Carroll   (1899),  30  O.R.  328.     See  further  Title 
"  Preferences  Generally  "  as  to  what  are  not  preferences, 
(n)   Beattie  v,  Wenger  (1897),  24  A.R.  72. 
(o)    (1893),  20  A.R.  484. 
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at  the  doctrine  of  pressure  and  does  not  arise  where  the 
transaction  may  be  supported  on  some  other  ground  or  in 
other  words  that  there  would  be  no  onus  on  a  creditor  seek- 
ing to  support  a  transaction  on  some  other  ground  when  it 
is  attacked  within  the  sixty  days. 

Osier,  J. A.,  in  the  same  case,  holds  that  the  presump- 
tion is  general  and  that  the  onus  is  shifted  in  every  case 
where  the  attack  or  assignment  is  made  within  the  sixty 
days.  If  the  presumption  is  a  general  one  it  may  presum- 
ably be  rebutted  by  showing  the  non-existence  of  one  or 
more  of  those  elements  which  must  necessarily  have  been 
shown  to  be  present  by  an  attacking  plaintiff  when  the  onus 
was  upon  him(p). 

Proceedings,  What  .Are. — The  statutes  providing  for 
a  presumption  of  intent  arising  if  "  proceedings  "  are 
taken  within  a  certain  time  are  given  a  liberal  construction. 

In  Cole  V.  Porteous{a),  it  was  held  that  an  interpleader 
issue  to  determine  the  rights  of  a  claimant  under  a  chattel 
mortgage  and  an  execution  creditor  is  a  proceeding  taken  to 
impeach  the  mortgage  ( & ) .  And  it  has  been  said  in  Nova 
Scotia  that  a  levy  by  the  sheriff  is  the  most  usual  and  effec- 
tive way  of  testing  the  validity  of  a  bill  of  sale  of  personal 
property,  and  is  a  "  proceeding  had  or  taken,"  within  the 
meaning  of  the  statute,  these  being  very  comprehensive 
words  (c). 

(p)  To  hold  the  presumption  is  a  limited  one  is  to  construe 
the  section  as  if  it  read  "  to  be  an  unjust  preference  within  the 
meaning  hereof  if  the  same  be  made  voluntarily  or  under  pressure 
but  not  otherwise." 

(a)    (1892),  19  A.R.  111. 

(5)  And  see  Morphy  v.  Colicell,  3  O.L.R.  314;  Re  Perras  v. 
Keefer,  22  O.K.  (,72. 

(c)  Shediac  Boot  Co.  v.  Buchanan  (1903).  35  KS.  511.  See  also 
Gigtwc  V.  Her  (1898),  29  O.K.  147.  As  to  what  are  proceedings,  see 
also  Re  Perkins  Co.,  7  Ch.  D.  371;  Daily  v.  Burke,  28  Ala.  328; 
Queen  v.  London.  Etc.  R.  Co.,  L.R.  3  Q.B.  170;  Morewood  v.  Miller, 
7  N.Y.  p.  320;  Wilson  v.  Allen,  3  How.  Pr.  369;  Hine  v.  Belden,  27 
Conn.  384;  Hogan  v.  Hoyt,  37  N.Y.  300;  Gordon  v.  The  State,  4 
Kans.  421 ;  Cooper  v.  Garesche,  21  Mo.  151 ;  Bonesteel  v.  Orvis,  31 
Wis.  117. 
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Now  it  is  a  settled  rule  of  construction  that  the  statute 
like  the  Statute  of  Elizabeth  is  to  be  given  the  most  liberal 
exposition  in  the  suppression  of  fraud  (<Z).  It  might  be 
said,  however,  that  a  seizure  is  certainly  not  an  ac- 
tion "(e).  Nor  is  it  a  proceeding  to  **set  aside"  a  trans- 
fer, for  no  matter  how  many  seizures  may  be  made  and  car- 
ried through  to  their  legitimate  conclusion  by  sale  of  the 
assets  and  disposal  among  creditors,  the  transfer  must  still 
be  a  subsisting  one  and  the  sheriff  would  remain  liable  to 
an  action  for  damages,  provided  the  parties  injured  have 
not  waived  their  rights  by  acquiescence. 

In  other  words  a  proceeding  to  set  aside  the  transaction 
can  only  be  a  proceeding  of  such  a  nature  that  the  trans- 
action might  or  could  be  set  aside  in  such  proceeding.  The 
same  reasoning  might  apply,  though  perhaps  not  so  strong- 
ly to  proceedings  to  **  impeach,"  i.e.,  call  in  question  the 
transfer.  Further  it  may  be  said  that  a  seizure  does  not 
call  in  question  but  rather  ignores  the  transfer.  In  regard 
to  the  words  "had  or  taken"  it  might  be  said  that  it  cannot 
be  sensibly  argued  that  they  are  apt  words  applicable  to 
seizure;  a  seizure  is  not  "  had  or  taken  "  but  "  made," 
though  goods  are  of  course  commonly  said  to  be  "  taken  " 
in  execution. 

Another  aspect  of  the  matter  is  that  the  Act  would  not 
it  might  be  supposed  contemplate  a  proceeding  of  which  the 
person  most  vitally  interested  might  be  in  complete  ignor- 
ance and  of  which  he  is  certainly  not  entitled  to  any  notice. 
It  would  be  contrary  to  natural  justice  that  a  proceeding  to 
set  aside  or  impeach  the  title  to  goods  could  be  taken  with- 
out notice  to  the  party  most  deeply  interested,  viz.,  the 
holder  of  the  paper  title(/). 

{d)  See  }).  3  svpra. 

(e)   See  Lott  v.  Meville,  9  Dowl.  822. 

(/)  See  also  as  to  the  application  of  the  ejusdem  generis  rule  to 
this  provision,  Ex  p.  Lloyd,  [1891]  2  Q.B.  231;  Re  Jones,  7  Exch. 
586;  R.  V.  Broton,  17  Q.B.  833. 

12 — PABKER. 
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CHAPTER  XVII. 
The  Doctrine  of  Pressure. 

Pressure. — The  operation  of  the  doctrine  of  pressure 
has  been  restricted  in  some  of  the  provinces  by  the  legis- 
lation regarding  transactions  impeached  within  sixty 
days(o).  These  enactments  have  not  yet  been  fully  worked 
out,  but  it  seems  clear  that  pressure  can  no  longer  be  raised 
as  a  defence  where  proceedings  are  taken  or  an  assignment 
made  within  sixty  days  from  the  date  of  the  transfer.  At 
one  time  it  was  thought  that  the  intent  to  prefer  must  be 
the  sole  motive  prompting  the  transfer,  and  pressure,  no 
matter  how  desperate  the  circumstances  of  the  debtor  might 
be,  to  the  knowledge  of  the  creditor,  would  validate  the 
transaction.  The  doctrine  of  pressure  had  thus  well  nigh 
eaten  away  the  substance  of  the  law  against  preferences. 

Not  Available  Now  as  Formerly. — This  view  as  will  be 
seen  has  been  modified  by  recent  decisions,  and  for  these 
reasons  the  doctrine  of  pressure  does  not  occupy  a  position 
of  the  same  importance  now  as  formerly. 


1.  Varimis  Principles. 

General  Principles. — It  has  always  been  considered  as 
necessary  to  constitute  a  preference  that  the  transfer  by 
the  debtor  or  insolvent  should  be  a  voluntary  one.  The 
actuating  or  governing  or  dominant  motive  must  be  the 
debtor's  wish  to  benefit  one  creditor  at  the  expense  of  the 
others.  If  then  the  transfer  can  properly  be  referred  to  or 
is  the  result  of  some  other  motive,  it  cannot  be  regarded  as 
a  preference.  If  a  creditor  acts  in  pursuance  of  a  contract 
or  otherwise  under  such  circumstances  that  he  cannot  have 

(o)   See  Title  "Statutory  Presumption." 
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a  choice  his  transfers  or  payments  cannot  be  said  to  be  the 
result  of  preference  (p). 

Where  Pressure,  Not  Voluntary. — If  then  the  debtor 
merely  yields  to  the  more  or  less  urgent  request  of  his  credi- 
tor for  payment  or  security,  it  is  clear  that  his  act  is  not  a 
*  *  voluntary  ' '  one  in  the  accepted  sense.  In  such  a  case  the 
preference  is  said  to  result  from  "  pressure."  The  term 
pressure  is  not  perhaps  a  felicitous  one  and  has  led  to  a 
host  of  decisions  as  to  what  is  or  is  not  sufficient  pressure, 
although  the  only  question  is  one  of  fact,  namely,  whether 
the  insolvent  did  or  did  not  act  voluntarily (g).  The  effect 
of  pressure  is  merely  to  rebut  the  presumption  of  an  inten- 
tion to  prefer.  And  whether  the  preference  was  due  to  the 
demand  of  the  creditor  or  was  voluntarily  given  by  the 
insolvent  is  a  pure  question  of  fact(r). 

ip)  Vacher  v.  Cocks  (1830),  1  B.  &  Ad.  145.  "Voluntary"  is  defined 
as  proceeding  from  or  aflfected  by  the  will  in  any  sense  of  tne  word ;  re- 
sulting from  or  brought  about  by  free  will  or  unrestricted  choice ;  un- 
constrained by  any  extraneous  force  or  influence;  freely  or  willingly 
done;  resulting  from  or  done  with  deliberation  and  purpose;  pur- 
posed; intentional;  volitional  without  compulsion.  It  includes  more 
than  volition,  it  comprehends  every  spontaneous  exercise  of  the 
mind. — Standard  Dictionary.  The  word  "  voluntary "  comprises  a 
wide  range  of  meanings.  It  is  not  necessary,  on  the  one  hand,  in 
preferential  transactions,  that  there  should  be  coercion  nor  is  it 
necessary,  on  the  other  hand,  to  show  absolute  spontaneity.  Com- 
pare the  question  to  be  determined  in  each  case  with  that  in  the 
law  of  Contributory  Negligence,  where  it  is  necessary  to  arrive  at 
the  causa  cauaans.  Speaking  of  this,  Beven  says  (2nd  ed.,  p.  175)  : 
"  Much  of  the  difficulty  in  fixing  the  meaning  of  contributory  n^li- 
gence  arises  from  the  ambiguous  use  of  the  phrase  '  contributing  to 
the  injury.'  This  may  indicate  any  of  the  whole  set  of  antecedents 
necessary  to  produce  the  eflfect  or  that  one  of  them  which  marks  their 
final  completion,  and  the  actual  calling  into  being  of  the  effect.  The 
causa  sine  qua  non  of  an  accident  is  not  that  upon  which  depends  the 
legal  imputability  of  the  accident.  The  liability  depends  not  upon 
that  but  upon  the  catisa  efficiens."  See  also  J.  S.  Mill,  Logic,  Book 
3.  chap.  5,  title,  Universal  Causation.  And  see  also  judgment  of 
Brett,  L.J.,  Chartered  Mercantile  Bank  v.  Netherlands,  Etc.,  Co., 
(1883),  10  Q.B.D.  at  p.  531.  See  also  Tomkins  v.  Saffery  (1887), 
3  A.C.  p.  225";  judgment  of  Cairns,  L.J.,  "  I  will  accept  for  this  pur- 
pose the  statement  of  the  law  that  it  is  the  pressure  you  are  to  take 
as  the  causa  causans  of  the  payment  and  not  any  intention  of  giving 
a  preference  to  particular  creditors." 

(q)   See  Johnson  v.  Fesemeyer  (1858),  3  DeG.  4  J.  at  p.  25. 

(r)   Johnson  v.  Fesenmeyer  (1858),  25  Beav.  88. 
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If  the  act  was  spontaneous  on  the  part  of  the  debtor, 
and  there  are  no  circumstances  to  rebut  the  presumption 
which  arises  from  the  act  having  been  purely  voluntary  on 
his  part,  the  jury  should  be  told  to  infer  that  the  prefer- 
ence thus  given  was  fradulent  and  wrongful.  But  if  there 
are  circumstances  by  which  the  presumption  may  be  rebut- 
ted, these  circumstances,  whatever  they  may  be,  are  for  the 
consideration  of  the  jury,  and  cannot  properly  be  with- 
drawn from  them(s). 

Underlying  Principle. — As  every  creditor  has  a  right 
to  go  to  his  debtor  and  get  his  debt,  if  he  does  so  bona  fide, 
the  law  regards  a  transfer  made  in  consequence  of  his  im- 
portunities as  induced  by  a  desire  to  satisfy  a  just  demand, 
and  not  by  a  wish  to  defraud  other  creditors(i). 

The  ground  of  all  the  decisions  respecting  pressure 
appears  to  be  that  a  transaction  is  not  voluntary  when  it 
originates  in  the  will  of  the  creditor  at  whose  instance  it 
is  done,  and  not  in  the  will  of  the  debtor  who  only  yields 
to  the  solicitation  of  his  creditor,  and  it  is  not  done  with 
intent  to  prefer,  etc.  If  the  motive  is  to  escape  the  pressure 
which  is  exercised  or  even  to  comply  with  a  bona  fide  de- 
mand there  is  no  intent  to  prefer  one  creditor  to  another 
even  though  that  may  be  the  necessary  and  obvious  effect 
of  what  is  done(w). 

(s)  Bills  V.  Smith  (1865),  6  B.  &  S.  p.  321. 
it)  Strachan  v.  Barton  (1856),  11  Ex.  647. 
(«)  Per  Patterson,  J.,  Davidson  v.  Ross  (1876),  24  Gr.  at  64.; 
approved  of  in  Whitney  v.  Toby  (1854),  6  O.R.  54.  And  see  gener- 
ally Royal  Canadian  Bank  v.  Kerr  (1870),  17  Gr.  47,  55;  McWhirter 
V.  Thome  (1869),  19  C.P.  at  309;  Marsh  v.  Sweeney  (1875),  2  Pugs. 
445;  Campbell  v.  Barrie  (1871),  31  U.C.R.  279;  Archibald  v.  Haldan 

(1871),  31  U.C.R.  295;  McFarlane  v.  McDonald  (1874),  21  Gr.  319; 
Keays  v.  Brown  (1875),  22  Gr.  10;  Payne  v.  Hendry  (1873),  20  Gr. 
142;  Clemmow  v.  Converse  (1869),  16  Gr.  547;  Davidson  v.  Mclnnis 

(1875),  22  Gr.  217;  Newton  v.  Ontario  Bank  (1868),  15  Gr.  283; 
City  Bank  v.  Smith  (1869),  20  C.P.  93;  Rowe  v.  Smith  (1868),  15 
Gr.  344;  Allan  v.  Clarkson    (1870"),   17  Gr.  570;  Adams  v.  McCall 

(1866),  25  U.C.R.  219;  Tuer  v.  Harrison  (1864),  14  C.P.  449;  Har- 
man  v.  Fishar  (1774),  1  Cowp.  117;  Hunt  v.  Mortimer  (1829),  10 
B.  &  C.  44;    Vacher  v.  Cocks  (1830),  1  B.  &  Ad.  145;    Bills  v.  Smith 
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Degree  of  Pressure  Necessary. — By  a  long  series  of  deci- 
sions it  has  been  settled  that  no  particular  degree  of  pres- 
sure is  required.  A  mere  honest  request  if  proved  to  have 
operated  on  the  debtor's  will  is  sufficient (v). 

Pressure  by  Member  of  Class. — ^Where  a  transfer 
is  made  or  a  preference  given  to  such  creditor  together  with 
certain  other  creditors  being  only  part  of  those  having 
claims  against  the  insolvent,  the  pressure  will  not  inure  to 
the  benefit  of  such  class,  but  only  to  the  creditor  who  actu- 
ally made  the  demand  (t<;). 

Similarly  in  Ex   p.  8affery{x),  it   was   held   that   an 

(1865),  6  B.  &  S.  314;  34  L.J.Q.B.  58  ;  Alderson  v.  Temple,  4  Burr. 
223;  De  Tastet  v.  Carroll  (1815),  1  Stark.  88;  Thompson  v.  Free- 
man (1786),  1  T.R.  155;  Cesser  v.  Oough,  ib.  156;  Ex  p.  Scudamore 
(1796),  3  Ves.  85;  Stevenson  v.  Wood  (1805),  5  Esp.  200; 
Mavor  v.  Croome  (1823),  1  Bing.  261;  Rust  v.  Cooper 
(1777),  Cowp.  629;  Hartshorn  v.  Slodden  (1801),  2  B.  &  P. 
582;  Smith  v.  Payne  (1795),  6  T.R.  152;  Crosby  v.  Crouch  (1809), 
1 1  East  256 ;  Morgan  v.  Brundrett  ( 1833 ) ,  5  B.  &  Ad.  289 ;  Fidgeon 
V.  Sharpe  (1814),  5  Taunt.  539.     See  Troup  v.  Brooks  (1830),  4  C. 

6  P.  320;  Wainioright  v.  Clement  (1838),  4  M.  &  W.  385;  Mogg  y. 
Baker  (1838),  4  M.  &  W.  348;  VanCasteel  v.  Booker  (1848),  2 
Exch.  691;  Belcher  v.  Prittie  (1834),  10  Bing  408;  Johnson  v.  Fese- 
meyer  ( 1858) ,  3  DeG.  &  J.  13 ;  Strachan  v.  Barton  ( 1856) ,  11  Exch.  647 
See  also  Ex  p.  Mackenzie  ( 1873 ) ,  42  L.J.  Bank.  25 ;  28  L.T.  486 ;  Ex  p. 
Trickett  (1873),  21  W.R.  842;  29  L.T.N.S.  73;  Ex  p.  Winter  (1875), 
44  L.J.  Bank.  107;    33  L.T.  62;    24  W.R.  68;    Cook  v.  Rogers  (1831), 

7  Bing.  438;  5  Moo.  &  P.  353;  C'oofc  v.  Pritchard  (1843),  5  M.  &  G. 
329;  Broitm  v.  Kempton  (1850),  19  L.J.C.P.  169;  Edwards  v.  Olyn 
(1859),  2  El.  &  El.  29;  5  Jur.  N.S.  1397;  Smith  v.  Timms  (1863), 
1  H.  &  C.  849;  9  Jur.  N.S.  1285;  32  L.J.  Exch.  215;  Pennell  v.  Head- 
ing (1862),  2  F.  &  F.  744;  Graham  v.  Candy  (1862),  3  ib.  206;  Kin- 
near  V.  Johnson  (1862),,  2  ib.  753;  Smith  v.  Pilgrim  (1876),  L.R.  2 
Ch.  D.  127;  O'Brien  v.  Johnston,  2  N.  W.  Terr.  R.  195;  Re  McKay, 
1  P.E.I.  278;  Re  Ball,  1  P.E.I.  301. 

(v)  Davidson  v.  Ross  (1876),  24  Gr.  22;  Stephens  v.  McArthur 
(1891),  19  S.C.R.  446;  Molsons  Bank  v.  Halter  (1890),  18  S.C.R. 
88;  Long  V.  Hancock  (1885),  12  S.C.R.  532;  Slater  v.  Oliver  (1882), 
7  O.R.  158;  Beattie  v.  Wenger  (1897),  24  A.R.  72.  (See  further 
infra,  p.  192), 

(«?)  Morgan  v.  Horseman  (1810),  3  Taunton  241;  Pulling  v. 
Tucker  (1821),  4  B.  &  Aid.  382;  Tomkins  v.  Saffery  (1877),  3  A.C. 
213. 

ix)    (1876).  4  CD.  555. 
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assignment  of  part  of  the  property  of  a  man  who  was 
unable  to  meet  his  engagements  to  a  trustee  for  a  special 
class  of  creditors  is  not  prevented  from  being  a  fraudulent 
preference  by  any  amount  of  pressure. 

Dominating  Motive. — The  question  whether  the  prefer- 
ence was  due  to  the  bona  fide  pressure  of  the  creditor,  or 
was  a  voluntary  one,  or,  to  put  it  in  other  words,  the  ques- 
tion of  what  was  the  dominating  or  governing  motive  im- 
pelling the  transfer,  is  one  of  fact,  and  where  the  matter  is 
tried  by  a  jury  it  is  for  the  jury  and  not  for  the  Judge  to 
determine(i/). 

The  rule  was  stated  by  Cockburn,  C.J.,  in  the  case  of 
Bills  V.  Smith (z)  :  "If  the  act  was  spontaneous  on  the  part 
of  the  debtor  and  there  are  no  circumstances  to  rebut  the 
presumption  from  the  act  having  been  purely  voluntary  on 
Kis  part,  the  jury  should  be  told  to  infer  that  the  preference 
thus  given  was  fraudulent  and  wrongful;  but  if  there  are 
circumstances  by  which  the  presumption  may  be  rebutted, 
these  circumstances,  whatever  they  may  be,  are  for  the  con- 
sideration of  the  jury  and  cannot  properly  be  withdrawn 
from  them. 

Co-Existence  of  Pressure  and  Desire  to  Prefer. — The 
mere  fact  that  there  has  been  pressure  will  not  render  valid 
an  otherwise  invalid  transaction  if  it  appears  that  the 
preference  was  given  not  on  account  of  pressure  but  rather 
from  a  desire  on  his  part  to  prefer  that  particular  credi- 
tor (a).    And  conversely  even  though  the  debtor  be  desirous 

iy)  Johnson  v.  Fesenmeyer  (1858),  25  Beav.  88;  Ex  p.  Taylor 
(1886),  18  Q.B.D.  295;  Long  v.  Hancock  (1885),  12  A.R.  137;  Bray- 
ley  V.  Ellis  (1884),  9  A.R.  565;  Bank  of  Toronto  v.  McDougall 
(1865),  15  C.P.  475. 

iz)    (1865),  6  B.  &  S.  314. 

(a)  Cook  V.  Pritchard  (1843),  5  M.  &  G.  329;  Marshall  v. 
Lamb  (1843),  5  Q.B.  115;  Vancasteel  v.  Booker  (1848),  2  Ex.  691; 
Cook  V.  Rogers  (1831),  7  Bing.  438;  Kinnear  v.  Johnston  (1862), 
2  F.  &  F.  753;    Thornton  v.  Hargreaves  (1806),  7  East  544. 
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of  preferring  a  particular  creditor,  if  in  making  the  trans- 
fer he  was  not  acting  as  a  free  agent,  or  if  there  was  some 
other  dominant  motive,  the  transaction  can  be  impeach- 
ed. And  if  the  transfer  was  clearly  given  with  reluct- 
ance on  the  part  of  the  debtor,  who  only  consented  after 
continuous  pressure  on  the  part  of  the  creditor  it  is  clear 
that  the  intention  Avas  not  to  prefer,  but  rather  to  escape 
the  creditor's  importunity (&) .  In  short  although  there 
is  pressure  there  may  still  be  fraud  and  resulting  invalidity 
in  the  transaction,  and  even  though  there  is  no  pressure, 
that  in  itself  is  not  conclusive  evidence  of  fraud(c). 

Debt  not  Due. — Pressure  may  be  validly  exercised, 
although  the  debt  has  not  yet  matured  or  become  due,  and 
the  fact  that  it  is  not  due  is  only  a  circumstance  to  be  taken 
into  consideration  by  the  jury  in  determining  the  dominat- 
ing motive  or  the  bona  fides  of  the  pressure  (d). 

In  Powell  V.  C alder {d)^  it  was  said  that  the  fact  that  the 
debt  was  not  all  due  when  security  was  taken  was  a  fact 
which  of  itself  might  not  invalidate  the  security,  but  taken 
in  connection  with  other  facts  gave  strong  ground  for 
qnesticning  the  good  faith  of  the  transaction. 

Pressure  by  Surety. — Pressure  may  be  sufficient  to  .sup- 
port a  transaction  although  it  does  not  proceed  from  the 
immediate  creditors  themselves,  but  from  sureties  or  guar- 
antors of  the  debtor.  A  request  by  a  surety  or  guarantor 
that  the  money  for  the  payment  of  which  he  is  ultimately 
responsible  may  be  paid  over  by  the  debtor  to  the  creditor, 

(h)  Brown  v.  Kempton  (1850).  19  L.J.C.P.  169;  Crosbf/  v. 
Crouch  (1809),  11  East  256;  Graham  v.  Candy  (1862).  3  F.  &  F. 
206;    Slater  v.  Oliver   (1882),  7  O.R.  158. 

(c)  See  Cook  v.  Rogers  (1831),  7  Bing.  438;  and  Bills  v.  Smith 
(1»66),  6  B.  &  S.  314. 

(d)  Cook  V.  Rogers  (1831),  7  Bing.  438;  Roe  v.  Smith  (1868K 
IT)  Or.  344;  Crosby  v.  Crouch  (1808).  11  East  256,  at  p.  260; 
Powell  V.  Calder  (1885),  8  O.R.  505;  Clcmow  v.  Converse  (1869). 
16  Gr.  547;    Strachan  v.  Barton  (1856),  11  Ex.  047. 
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prevents  such  payment  by  the  debtor  from  being  a  volun- 
tary payment,  just  as  much  as  the  request  by  the  creditor 
himself  (e).  And  it  is  not  necessary  that  the  surety  himself 
should  be  threatened  by  proceedings  on  the  part  of  the 
creditor  in  order  to  justify  pressure  by  the  surety (/). 

Pressure  by  Director  of  Company. — A  director  while  he 
holds  office  as  a  director  cannot  properly  exercise  pressure. 
Who  is  he  to  press?  He  has  really  to  press  himself  to  pay 
himself.  The  matter  does  not  admit  of  being  stated.  The 
only  way  in  which  a  director  can  exercise  pressure  is  by 
ceasing  to  be  a  director,  and  then  when  he  has  done  that  he 
may  require  the  directors  to  pay  his  money  and  press  them 
to  do  so(gf). 

Pressure  Intervening. — It  was  held  in  one  of  the  earlier 
cases  that,  where  pressure  intervened  before  a  debtor  had 
carried  out  his  intention  of  preferring  a  creditor,  the  trans- 
action being  afterwards  completed  could  not  be  regarded 
as  a  preference  (/t). 

This  decision,  however,  could  hardly  be  considered  good 
law  in  the  light  of  recent  decisions  in  regard  to  the  question 
of  dominant  motive  (i). 

Situation  of  the  Debtor. — The  motives  and  intentions  of 
the  insolvent  may  be  material  or  immaterial,  or,  to  speak 
accurately,  may  be  more  or  less  material  according  to  his 
situation,  to  the  nature  of  the  threat  and  the  degree  of 
urgency  by  the  creditor (j). 

(e)  Per  Lord  Campbell,  in  Edwards  v.  Glyn  (1859).  2  El.  &  El. 
p.  46. 

(f)  Thompson  v.  Freeman  (1786),  1  T.R.  155;  Morphy  v.  Col- 
well  (1902),  3  O.L.R.  314. 

(g)  Per  Lord  Eomilly,  in  Gas  Light  Improvement  Co.  v.  Terrell, 
L.E.  10  Eq.  176. 

(h)   Bayley  v.  Ballard  (1808),  1  Camp.  416. 
(i)   For  which  see  infra,  p.  198.       And  see  also  Cook  v.  Rogers 
(1831),  7  Bing.  at  p.  446. 

(/)    Cook  V.  Rogers  (1831),  7  Bing.  at  449. 
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Threats  on  the  part  of  a  creditor  are  strong  circum- 
stances to  show  that  the  payment  ensuing  is  not  voluntary ; 
but  if  the  party  be  not  placed  in  a  better  situation  by  yield- 
ing to  the  threats,  or  if  he  disclose  such  a  reason  for  the 
preference  that  the  threats  could  obviously  have  produced 
no  perceptible  effect  upon  his  mind,  those  are  circumstances 
which  afford  a  strong  inference  the  other  way(fc). 

Inquiry  With  Which  Party  Arrangement  Originated. — 
In  considering  whether  the  act  in  question  is  voluntary,  it 
may  be  material  to  see  from  which  party  the  proposition 
originated,  whether  from  the  insolvent  or  from  the  creditor. 

Where  the  act  is  required  to  be  done  by  the  creditor,  it 
is  not  upon  any  fair  interpretation  of  the  words  referrable 
to  any  supposition  of  favor  and  preference  exercised  on 
the  part  of  the  insolvent,  but  to  urgency  and  importunity 
implied  on  the  part  of  the  person  obtaining  the  security (i)- 

The  fact  that  the  first  proposition  of  preference  origi- 
nates with  or  proceeds  from  the  debtor  shows  an  inclination 
on  his  part  which  may  give  rise  to  a  strong  inference  of 
intent  (m). 

(fc)   Cook  V.  Rogers. 

(I)  Per  Lord  Ellenborough,  Crosby  v.  Crouch  (1808),  11  East 
260.    And  see  Amherst  Boot  Co.  v.  Sheyn,  2  N.B.  Eq.  236. 

(m)  See  Singleton  v.  Butler  (1800),  2  B.  &  P.  283;  Whitney 
V.  Toby  ( 1884) ,  6  O.K.  54.  In  this  latter  case  the  question  of  whether 
the  inquiry  originated  with  the  debtor  or  with  the  creditor  was  dis- 
cussed. The  debtor  went  to  a  creditor  and  asked  him  to  procure 
discounts  which  the  creditor  agreetl  to  do  on  condition  that  he  should 
be  allowed  to  retain  part  of  the  proceeds  of  the  paper  and  apply  it 
to  the  indebtedness  to  himself  and  several  other  creditors  whom  he 
represented.  This  arrangement  was  carried  out,  and  certain  security 
on  chattels  was  transferred  as  part  of  the  arrangement  to  the  credi- 
tor. The  transfer  of  the  securities  wns  impeached  as  a  fraudulent 
preference,  but  it  was  held  that  inasmuch  as  the  idea  of  the  transfer 
was  proposed  by  the  creditor,  and  he  and  not  the  debtor  was  the 
originator  of  the  scheme  resulting  in  a  preference,  the  transfers  were 
not  made  voluntarily  and  with  intent  to  give  such  cre<iitor8  a  pre- 
ference over  the  other  creditors,  and  accordingly  could  not  be  set 
aside.  The  principle  of  this  case  does  not  appear  to  have  been  widely 
adopted,  nor  in  fact  does  the  decision  seem  to  warrant  its  general 
adoption. 
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If,  on  the  other  hand,  it  be  established  that  the  scheme 
originated  in  the  will  of  the  debtor,  then  the  transaction 
may  be  generally  invalidated,  even  though  the  idea  were 
taken  up  and  pressed  to  its  ultimate  conclusion  by  the 
creditor  (m). 

Tomkins  v.  Saffery. — The  case  of  Tomhins  v.  Saf- 
fery  (o)  might  be  considered  in  this  connection.  There  the 
debtor,  as  a  member  of  the  Stock  Exchange  had,  in  pur- 
suance of  the  rules  of  the  Stock  Exchange,  and  as  was 
necessary  on  the  part  of  any  one  becoming  a  member  of  that 
Exchange,  agreed  to  hand  over  his  assets  in  the  event  of  his 
insolvency,  to  his  stock  exchange  creditors,  thus  giving 
them  a  preference. 

Lord  Cairns  considered  that  even  in  a  case  of  pressure 
it  was  clear  that  the  payment  by  the  debtor  was  a  part  of 
the  machinery  set  in  motion  by  himself,  when  he  announced, 
in  compliance  with  the  rules  of  the  stock  exchange,  that  he 
was  a  defaulter,  and  also  in  accordance  with  those  rules 
made  his  stock  exchange  creditors  the  persons  to  judge  of 
the  disposition  of  his  property,  and  surrendered  the  sum 
which  they  required  him  to  pay  (p). 

In  Campbell  v.  Barrie  (q)  the  negotiations  were  begun 
by  a  letter  from  the  creditor  to  the  insolvent  to  call  and 
arrange  matters  the  next  time  he  was  in.  The  negotiations 
resulted  in  a  security  being  given,  and  it  was  held  that  the 
insolvent  could  not  be  said  to  have  acted  voluntarily. 

In  certain  cases  it  may  appear  that  the  debtor  was  the 
originator  of  the  scheme  but  on  examination  that  this  is  so 
only  in  a  qualified  sense. 

(o)    (1877),  3  A.C.  213. 

(p)  See  p.  22.5.  See  also  Clarkson  v.  Toronto  Stock  Exchange 
13  O.R.  213;  Singleton  v.  Butler  (1800).  2  B.  &  P.  283:  Mogg  v. 
Baker  (1838),  4  M.  &  W.  348;  Johnson  v.  Fesenmeyer  (1858),  2.", 
Beav.  88;    Ex  p.  Hall  (1882),  19  CD.  580. 

(g)    (1871),  31  U.C.R.  279. 
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Thus,  where  there  has  been  ineffectual  pressure,  and 
subsequently  the  debtor  informs  the  creditor  that  he  will 
shortly  stop  payment,  any  preference  following  a  renewal 
of  the  pressure  will  be  regarded  as  vaiid(r). 

And  where  a  debtor  gave  notice  to  one  person  of  his 
pending  insolvency,  in  consequence  of  which  he  is  called  on 
for  payment  by  another  creditor,  it  was  held  that  the  pay- 
ment given  may  be  properly  regarded  as  made  under  pres- 
8ure(s). 

Relationship  of  Parties — Solicitor. — In  appeal,  in  John- 
son V.  Fesenmeyer  (t),  the  question  was  raised  that  the 
iselation  of  solicitor  and  client,  which  existed  between  the 
parties  rendered  the  transaction  altogether  void.  The 
counsel  for  the  assignee  insisted  that  if  the  defendant  in- 
tended to  act  in  his  character  of  creditor,  he  ought  to  have 
separated  himself  from  his  relation  as  a  solicitor. 

The  Court  said,  however,  that  these  principles  are 
applicable  only  to  cases  of  voluntary  agreements,  in  which 
the  client  is  dealing  with  his  solicitor  under  the  influence 
of  that  confidence  which  he  has  reposed  in  him,  and  upon 
which  he  relies  for  his  protection  in  the  transaction.  They 
never  could  apply  to  a  case  where  the  solicitor  assumes  the 
hostile  attitude  of  an  urgent  and  pressing  creditor,  and 
where  the  parties  are  thus  put  at  arms  length.  The  Court 
should  perhaps  scrutinize  the  transaction  more  closely 
where  the  parties  to  it  are  in  the  relation  of  solicitor  and 
client,  or  any  other  relation  of  confidence;  for  greater 
opportunities  are  afforded  in  such  cases  for  colorable 
transactions. 

Friend  or  Relative. — On  the  other  hand  it  must  be  ad- 
mitted that  a  slight  act  on  the  part  of  a  friend  or  relative 

(r)   Re  Cooper  (1882),  19  Ch.  D.  580. 

(«)   Belcher  v.  Jones  (1837),  2  M.  &  W.  258. 

(0    (18.')8),  25  Beav.  88. 


188  THE   DOCTRINE   OF   PRESSURE, 

may  be  as  strong  an  intimation  of  what  will  happen  if 
security  is  not  given  as  the  strongest  threat  on  the  part  of 
a  stranger  (u). 

The  debtor  in  this  case  was  the  father  of  the  pressing 
creditor.  The  Court  said  that  there  was  not  the  impor- 
tunity or  pressure  that  a  total  stranger  might  make  on  the 
father  by  the  son,  but  every  parent  would  be  much  more 
likely  to  yield  to  the  requests  of  a  son.  Urgency  depends 
upon  the  situation  in  which  each  party  stands,  and  a  very 
little  act  on  the  part  of  a  son  would  be  as  strong  towards  a 
father  as  if  a  stranger  had  threatened  to  arrest  him  (v). 

2.  Statement  of  Doctrine. 

General  Statement  of  Doctrine. — The  rule  as  to  pressure 
may  be  stated  as  follows : — ^Where  there  is  a  bona  fide  appli- 
cation for  payment  or  security  on  the  part  of  some  person 
having  the  right  to  apply  and  the  act  proceeds  from  such 
demand,  the  desire  to  satisfy  which  is  the  governing  motive, 
the  transfer  is  not  voluntary,  and  therefore  not  a  fraudulent 
preference.  Further,  circumstances  alone  without  any 
demand  may  constitute  pressure,  if  they  are  of  such  a 
nature  as  to  control  the  debtor's  volition  (w). 

(a).  A  Bona  Fide  Demand. 

Bona  Fide  Demand. — The  pressure  must  of  course  be 
real,  not  a  feigned  contrivance  between  the  debtor  and 
creditor,  to  wear  the  appearance  of  pressure,  while  the  real 
desire  and  intention  is  to  give  a  preference  (x). 

(u)    See  Belcher  v.  Prittie   (1834),  10  Bing.  408. 

(v)  And  see  Brayley  v.  Ellis  (1882),  1  O.K.  119. 

{w)  Mr.  Justice  Osier  has  said  in  regard  to  pressure:  "When- 
ever it  is  available  to  support  an  instrument  attacked  as  being  an 
unjust  preference,  I  consider  the  law  thereon  in  Ontario  to  be 
as  it  is  stated  in  such  cases  as  McCrae  v.  White  (1883),  9  S.C.R.  22; 
Long  v.  Hancock  (1885),  12  S.C.R.  532;  Molsons  Bank  v.  Halter 
(1890),  18  S.C.R.  88;  and  Slater  v.  Oliver  (1884),  7  O.R.  158."  See 
Webster  v.  Crickmore,  25  App.  R.  p.  100. 

(»)   Clemmow  v.  Converse  (18G9),  16  Gr.  547. 
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But  it  is  a  question  of  fact  for  the  jury  to  determine 
whether  the  pressure  was  real  or  only  colourable  (y). 

And  where  the  pressure  is  pre-arranged,  simulated,  or 
is  a  mere  sham  or  piece  of  collusion,  it  is  absolutely  un- 
availing to  support  the  transaction  (2:). 

So  where  a  debtor  went  to  his  creditor  and  told  him  he 
was  insolvent,  and  the  creditor  thereupon  brought  pressure 
to  bear  upon  him  to  pay  the  claim,  it  was  held  that  the  pay- 
ment made  in  consequence  was  void  as  a  fraudulent  prefer- 
ence (a). 

The  case  of  Ex  p.  Reader  (6)  affords  a  good  illustration 
of  this  principle.  In  that  case  the  creditor  suggested  to  his 
debtor  that  the  latter  should  buy  goods  on  credit  from  other 
persons,  and  should,  with  the  proceeds  of  their  sale,  pay  off 
the  debt  due  to  the  firm.  The  debtor  adopted  this  sug- 
gestion, and  purchased  goods  from  other  parties. 

At  the  time  the  creditor  made  the  suggestion,  he  had 
also  said  that  his  firm  must  have  immediate  payment  of 
their  account.  The  debtor  having  procured  the  goods  and 
sold  them,  made  several  payments  on  account  of  the  debt. 

The  Court  strongly  negatived  any  bona  fide  pressure  on 
the  part  of  the  creditors.  Bacon,  C.J.,  in  giving  judgment, 
said :  * '  The  transaction  in  effect  was  this,  that  the  creditor 
said,  'you  are  in  a  failing  condition;  you  owe  us  money, 
and  you  cannot  pay  us ;  go  and  rob  or  cheat  someone  else, 
and  with  the  proceeds  of  your  cheating  pay  us. '  " 

The  pressure  must  then,  be  bona  fide  to  secure  a  just 
claim,  and  if  it  is  made  by  the  creditor  merely  with  a  view 

(y)   Graham  v.  Candy  (1862),  3  F.  &  F.  206. 

(z)   Ex  p.  Hill  (1883),  23  Chy.D.  695;    Ivey  v.  Knox  (1885),  8 
O.R.  635;  McPheraon  v.  Reynolds   (1857),  6  C.P.  491. 

(o)   Singleton  v.  Butler    (1800),  2  B.  &  P.  283;    Strachan  v. 
Barton  (1856),  11  Exch.  647. 

(ft)    (1875),  L.R.  20  Eq.  763. 
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of  obtaining  preference  over  other  creditors,  it  will  not  vali- 
date a  security (c). 

Effect  of  Knowledge  of  Insolvency  by  Creditor. — The 
doctrine  of  pressure  and  the  dogma  that  no  preference  can 
be  treated  as  fraudulent  unless  made  by  the  debtor  ex  mero 
motu,  as  will  be  seen  below,  have  been  carried  by  the  cases 
to  their  legitimate  conclusion  that  a  mere  request  by  the 
creditor,  if  acted  on  by  the  debtor,  is  suflScient  to  take  away 
from  the  preference  any  fraudulent  character,  and  that 
without  regard  to  the  condition,  however  desperate,  of  the 
affairs  of  the  debtor  at  the  time,  or  to  the  knowledge  of  the 
creditor  of  the  state  of  the  debtor's  affairs;  the  principle 
being  that  so  long  as  the  debtor  maintains  property  he  may 
prefer  one  creditor  to  another,  by  transferring  a  portion 
of  it  to  him,  provided  he  does  not  do  so  fraudulently,  of  his 
own  mere  notion,  with  intention  to  prefer (d). 

But  while  the  fact  that  the  debtor  is  insolvent  to  the 
knowledge  of  the  creditor  does  not  conclusively  negative 
})ona  fide  pressure  to  secure  payment,  it  may  afford  evi- 
dence that  the  pressure  is  collusive  or  is  merely  to  secure  a 
preference  over  other  creditors (e). 

Thus  pressure  by  a  creditor  after  the  debtor  had  an- 
nounced to  him  that  he  was  hopelessly  insolvent  and  con- 
templated filing  a  liquidation  petition,  was  held  to  be  in- 
sufficient to  protect  the  transaction  from  being  a  fraudulent 
preference  (/). 

(c)  Powell  V.  CaUer  (1885),  8  O.R.  505. 

(d)  Johnson  v.  Fesenmeyer  (1858),  25  Beav.  88;  3  DeG.  &  J. 
13;  Davison  v.  Robinson  (1857),  3  Jur.  N.S.  791;  Davidson  v.  Ro»s 
(1876),  24  Gr.  at  pp.  64  and  83  et  seq.;  Ex  p.  Topham  (1873),  L.R. 
8  Ch.  614;  Blater  v.  Oliver  (1882),  7  O.R.  158;  Tomkins  v. 
Saffery  (1877),  3  App.  Gas.  213;  Long  v.  Hancock  (1886),  12  S.C.R. 
532;    Molsons  Bank  v.  Halter  (1890),  18  S.C.R.  88. 

(e)  Davies  v.  Gillard  (1892),  19  A.R.  432;  and  see  Powell  v. 
CaUer  (1885),  8  O.R.  505;  Ivey  v.  Knox  (1885),  8  O.R.  635; 
Meriden  Silver  Co.  v.  Lee  (1883),  2  O.R.  451;  Beattie  v.  Wenger 
(1897),  24  A.R.  72. 

(/)   Ex  p.  Hall  (1882),  19  CD.  580. 
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It  has  been  contended,  indeed,  that  the  doctrine  of  pres- 
sure does  not  apply  at  all  where  the  debtor  is  on  the  eve  of 
insolvency  at  the  time  when  pressure  is  brought  to  bear.  It 
was  said,  however,  in  Davies  v,  GUlard,  that  in  all  cases 
cited  to  support  such  a  principle,  the  pressure  was  a  mere 
sham,  and  not  acted  on  by  the  debtor  (gf). 

And  if  the  fact  of  insolvency  being  known  to  the  cred- 
itor were  to  invalidate  a  transaction  of  this  description, 
there  are  very  few  cases  where  a  security  is  obtained  from 
a  man  in  difficulties  which  could  stand,  because,  in  fact, 
when  a  man  is  in  perfectly  good  credit  and  is  supposed  to 
be  in  no  difficulties,  his  creditors  are  very  indifferent  about 
the  matter.  It  is  the  first  creditor  who  hears  that  he  is  in 
difficulties  that  immediately  applies  for  security  (/i). 

It  might  possibly  now  be  held,  in  view  of  the  recent 
cases  on  the  question  of  dominant  motive,  that  pressure 
when  the  debtor  is  known  by  the  creditor  to  be  in  desperate 
circumstances  would  not  be  sufficient  to  negative  the  intent 
to  prefer  being  the  dominant  view  of  the  debtor.  Notwith- 
standing that  the  transfer  might  not  have  been  made  but 
for  the  demand  of  the  creditor,  it  must  still  be  regarded  as 
a  preference  if  it  is  also  the  fact  that  the  transfer  would 
not  have  been  made  but  for  the  wish  to  prefer;  and  the 
desire  to  prefer  may  be  the  substantial  view  operating  on 
the  will  of  the  debtor,  notwithstanding  the  demand.  And  if 
he  were  in  desperate  circumstances  it  would  seem  reason- 
able that  he  would  have  little  to  gain  by  acquiescing  in  the 
demand  from  the  standpoint  of  saving  himself,  but  might 
be  substantially  influenced  by  a  feeling  of  friendliness  or 

ig)  See  Davies  v.  GUlard  (1892),  21  O.R.  at  p.  436;  and  see 
Ex  p.  Hall  (1882).  19  Ch.  D.  580;  Ex  p.  Griffith  (1883),  23  Ch.  D. 
69;  Ex  p.  Hill  (1883),  23  Ch.  D.  695;  Ivey  v.  Knox  (1885),  8  O.R. 
635;    Long  v.  Hancock  (1882),  7  O.R.  154. 

{h)  Per  Roniilly,  M.R.,  in  Johnson  v.  Fesenmeyer  (1858),  25 
Beav.  at  p.  94. 
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for  other  reasons  to  give  the  creditor  a  preference (i). 

Use  of  Name  Pressure. — Formerly  it  was  supposed  that 
in  order  to  prevent  a  transaction  being  void,  as  a  substan- 
tial preference,  it  was  necessary  to  show  something  like 
coercion  or  oppression  on  the  part  of  the  creditor,  and  a 
reluctant  yielding  on  the  part  of  the  debtor.  The  term  pres- 
sure has  been  retained,  although  it  is  now  only  calculated  to 
mislead,  for,  as  has  been  seen,  the  only  question  in  a  ease 
of  this  description  is  whether  the  act  is  voluntary  on  the 
part  of  the  bankrupt(j). 

(b).  Naiure  of  the  Demand. 

The  Demand. — It  has  been  said  to  be  impossible  to  de- 
clare the  minimum  of  language  or  conduct  on  the  part  of 
the  creditor  which  will  be  strong  enough  to  remove  the  voli- 
tion of  the  debtor  (fe). 

A  request  by  a  creditor  is  sufficient,  and  it  is  not  neces- 
sary that  there  should  have  been  coercion  bj^  the  creditor 
or  an  apprehension  by  the  debtor  that  he  would  be  in  a 
worse  condition  by  his  not  making  the  payment  or  other- 
wise complying  with  the  creditor 's  request.  It  is  enough  if 
the  moving  cause  were  the  solicitation  of  the  creditor  and 
not  the  desire  of  the  debtor  himself  to  defeat  the  general 
disposition  of  his  property  (I). 

As  was  said  by  Bacon,  C.J.,  in  Ex  parte  Craven (m),  a 
demand  or  request  made  by  a  creditor  although  not  accom- 

(i)  See  Sharp  v.  Jackson,  [1899]  A.C.  419;  Re  Bell,  10  Morrell 
15;  and  see  also  Ex  p.  Reader  (1875),  L.R.  20  Eq.  763. 

(;■)  Per  Chelmsford,  L.C.,  in  Johnson  v.  Fesemeyer  (1858),  3 
DeG.  &  J.  24;  and  see  Strachan  v.  Barton  (1856),  11  Exch.  at  p. 
651;  Dawson  V.  iJobinson  (1857),  3  Jur.  N.S.  791;  Davidson  v.  Ross 
(1876),  24  Gr.  at  pp.  64  and  83  et  seq.;  Ex  p.  Topham  (1873),  L.R. 
8  Ch.  614;  Slater  v.  Oliver  (1882),  7  O.K.  158;  Tomkins  v.  Saffery 
(1817),  3  App.  Gas.  213;  Long  v.  Hancock  (1886),  12  S.C.R.  532; 
Molsons  Bank  v.  Halter  (1890),  18  S.C.R.  88. 

(fc)    Campbell  v.  Barrie  (1871),  31  U.C.R.  279. 

(Z)   Campbell  v.  Barrie. 

(m)    (1870),  L.R.   10  Eq.  648. 
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panied  by  any  threat  or  expressed  in  anger,  or  even  in  urg- 
ent terms  may  still  be  sufficient  to  deprive  the  act  of  the 
voluntary  character.  And  Alderson,  B,,  said  in  Strachan 
V.  Barton{n),  "where  the  application  for  security  is  bona 
fide  on  the  part  of  the  creditor,  he  is  not  bound  to  threaten 
legal  proceedings  or  to  use  any  urgency  of  a  disagreeable 
nature. ' ' 

In  the  case  of  Doll  v.  Hart{o),  it  was  said  that  the  pres- 
sure must  be  something  more  than  a  request  for  security  in 
order  to  render  a  debt  given  by  way  of  security  valid.  It 
must  impress  on  the  debtor  the  fact  that  the  creditor  is  in 
earnest,  and  that  legal  steps  to  enforce  payment  will  be  the 
necessary  result  of  any  refusal  on  his  part.  This  statement, 
however,  is  not  borne  out  by  the  authorities  already  re- 
ferred to. 

Threat  of  Suit. — The  ordinary  ease  of  pressure,  how- 
ever, is  a  threat  by  the  creditor  to  take  legal  proceedings  if 
the  debt  is  not  satisfied,  and  the  books  are  full  of  illustra- 
tions of  this  kind(p). 

It  has  been  held  in  a  British  Columbia  case  that  the 
principle  does  not  apply  where  the  legal  proceedings,  if 
taken,  would  not  benefit  the  creditor,  as  where  the  debtor 
would  be  able  to  retain  the  greater  part  of  his  estate  under 
a  Homestead  Act(g). 

But  it  is  clear  that  as  the  debtor  might  be  very  injur- 
iously affected  by  legal  proceedings  taken  in  such  a  case, 
the  demand  might  still  afford  a  very  convincing  reason  why 
he  should  comply  rather  than  allow  his  insolvency  to  be- 
come public. 

(n)    (1856),  11  Exeh.  647,  at  p.  660. 

(o)  (1890),  2  B.C.R.  at  p.  34.  And  see  Brown  v.  Joxcett 
(1894),  4  B.C.R.  44. 

(p)  See  Brayley  v.  Ellin  (1882),  1  O.R.  119;  Ffefjsicorth  v. 
Meriden  Co.  (1883),  3  O.R.  413;  Slater  v.  Oliver  (1882),  7  O.R. 
158;  Caacaden  v.  Mcintosh  (1892),  2  B.C.R.  268. 

(g)   See  Doll  v.  Bart  (1890),  2  B.C.R.  32. 

13 — PABKEB. 
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Demand  Need  Not  Contemplate  Immediate  Compliance. — 
It  is  not  necessary  that  the  demand  should  contemplate  an 
immediate  compliance.  In  the  case  of  Reynard  v.  Robin- 
son (r),  the  demand  by  the  creditor  was  that  he  should  have 
his  money  in  a  few  weeks,  and  he  stated  that  if  this  were  not 
arranged  he  would  certainly  put  it  into  the  hands  of  an 
attorney  to  get  it.  It  was  contended  that  there  was  no  im- 
mediate pressure,  but  the  Court  said  that  it  was  clear  the 
creditor  intended  to  have  recourse  to  legal  proceedings,  that 
his  letter  was  calculated  to  excite  the  debtor's  apprehen- 
sions, and  that  the  money  being  paid  in  consequence  of  this 
letter,  was  not  a  voluntary  payment. 

Postponing  Proceedings. — A  similar  rule  will  be  fol- 
lowed where  a  creditor  has  made  a  demand,  but  has  post- 
poned proceedings  for  a  time.  So,  where  a  creditor  threat- 
ened to  wind  up  a  company,  but  postponed  his  proceedings 
in  the  belief  that  it  would  be  reconstructed  and  that  pay- 
ment would  in  this  way  be  arranged  for  him,  it  was  held 
that  a  transfer  made  after  the  reconstruction  had  proved 
abortive  could  be  supported  on  the  ground  of  the  previous 
demand  (s). 

Mistaken  View  of  Creditor's  Intention. — And  the  fact 
that  the  debtor  was  mistaken  as  to  the  intentions  of  the 
creditor  will  not  make  the  transfer  a  voluntary  one(t).  This 
was  the  decision  of  Lord  Mansfield,  and  in  giving  judgment, 
he  said :  "  If  the  debtor  under  fear  of  legal  process  gave  a 
preference,  it  is  evident  that  he  does  not  do  it  voluntarily, 
and  although  the  defendant  in  this  case  had  taken  no  step ; 
to  secure  himself,  yet  the  bankrupt,  acting  from  mistake, 
was  under  the  same  apprehensions  of  legal  process  as  if  the 

(r)    (1833),  9  Bing.  717. 

(«)  Edison,  etc.,  Co.  v.  Bank  of  British  Columbia  (1896),  4 
B.C.R.  460. 

(t)   Thompson  v.  Freeman   (1786),  1  T.R.  155. 
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defendant  actually  had  threatened  her.  So  that  her  execut- 
ing the  warrant  of  attorney  was  not  a  voluntary  act,  but  an 
act  of  fear,  however  groundless  that  might  be. ' ' 

Threat  of  Levying  Distress. — The  threat  of  levying  dis- 
tress is  a  sufficient  demand  to  support  a  transfer  made  to 
secure  or  pay  the  rent  due(w). 

And  it  would  seem  that  a  fortiori  the  transaction  would 
be  good  if  the  creditor  had  not  only  made  a  demand,  but 
had  actually  proceeded  to  enforce  it  by  legal  process  before 
the  preference  was  given. 

Keays  v.  Brown. — The  case  of  Keays  v.  Brown(v)  seems 
to  be  on  the  border  line  between  a  spontaneous  act  on  the 
part  of  a  debtor  and  the  case  of  pressure  inducing  security. 
There  the  debtor  was  purchasing  further  goods  from  his 
creditor,  and  learned  that  these  goods  would  not  be  shipped 
until  the  creditor  had  been  interviewed  in  regard  to  the 
state  of  his  overdue  account.  The  debtor  thereupon  took 
a  list  of  certain  book  debts  with  him,  and  called  upon  the 
creditor,  who  called  his  attention  to  the  fact  that  a  large 
amount  was  owing,  and  asked  him  if  he  was  prepared  to 
pay  in  cash.  The  debtor  told  him  that  he  was  not,  but  had 
brought  certain  accounts  and  notes  with  him  which  he  was 
willing  to  assign. 

The  Court  considered  that  the  facts  were  sufficient  to 
warrant  the  debtor  in  thinking  that  the  goods  would  not  be 
shipped  to  him  without  a  payment  or  reduction  of  account ; 
and  this,  coupled  with  the  enquiry  as  to  whether  he  was 
prepared  to  pay  in  cash  or  not  was  regarded  as  sufficient  to 


(u)   Stevenson  v.  Wood  (1806),  5  Esp.  200;  Mavor  v.  Croome 
(1823),  1  Bing.  261. 

(v)    (1875),  22  Gr.  10. 
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constitute  pressure,  sufficient  to  relieve  the  assignment  from 
the  imputation  of  fraud  (i«). 

A  demand  for  payment  or  security  is  sometimes  accom- 
panied by  threats  of  a  criminal  prosecution.  This,  of  course, 
is  pressure  of  the  most  rigorous  description  (wit;). 


Origin  of  Scheme. — If  there  is  a  demand  or  something 
equivalent  to  a  demand  proceeding  from  the  creditor,  it  is 
pertinent  to  enquire  how  the  demand  came  about,  and  with 
whom  the  scheme  originated,  for  as  has  been  seen,  the  de- 
mand must  be  bona  fide  made. 

(c).  The  Right  to  Apply. 

Bight  to  Apply. — The  demand  for  payment  of  security 
must,  to  be  of  any  avail,  proceed  from  a  person  who  has 
some  right  to  make  it,  or  his  authorized  agent  (x). 

Debt  not  Due. — But  the  fact  that  the  debt  is  not  due 
and  payable  will  not  be  sufficient  to  invalidate  a  demand 
and  prevent  it  affording  a  defence  and  being  sufficient  to 

(to)  Keays  v.  Brown  (1875),  22  Gr.  10.  And  see  Troup  v. 
Brooks  (1830),  4  C.  &  P.  320.  There  a  debtor  was  being  sued  by  two 
different  creditors  with  whom  he  wished  to  compound.  The  attorney 
whom  he  instructed  to  defend  the  actions  refused  to  go  on  unless  his 
costs  were  paid  in  cash.  It  was  held  that  the  payment  of  costs  was 
not  a  voluntary  payment,  as  the  attorney  would  not  go  on  without  it. 

{ww)  For  an  example  of  coercion  on  the  part  of  a  creditor  see 
Tidey  v.  Craib  (1884),  4  O.R.  696.  And  see  also  Brayley  v.  Ellis 
(1882),  1  O.R.  119;  Totten  v.  Bowen  (1882),  8  A.R.  602.  As  to 
what  circumstances  constitute  suflBcient  pressure  under  the  present 
English  Bankruptcy  Act  see  Ex  p.  London  and  County  Banking  Co., 
Be  Brown  (1873),'  L.R.  16  Eq.  391;  Ex  p.  Topham  (1873),  7?e 
Walker,  L.R.  8  Ch.  614;  Ex  p.  Kevan,  Re  Crawford  (1874),  L.R.  9 
Ch.  752;  Ex.  p.  Hodgkin,  Re  Softley  (1875),  L.R.  20  Eq.  746;  Smith 
V.  Pilgrim  ( 1876),  2  Ch.  D.  127.  As  to  what  is  not  sufficient  pressure. 
see  Ex  p.  Ealliday,  Re  Liehert  (1873),  L.R.  8  Ch.  283;  Tomkins  v. 
Saffery   (1877),  3  A.C.  213;    Re  Grimes   (1881),  45  L.T.  80. 

And  see  infra,  p.  202. 

(a?)  Bannatyne  v.  Leader  (1839),  10  Sim.  230;  Strachnn  v. 
Barton  (1856),  11  Eq.  647;  Belcher  v.  Prittie  (18^4),  10  Ring.  407: 
and  see  Dixon  v.  Baldicin  (1804),  5  East  175;  Edwards  v.  Glyn 
(1859),  2  El.  &  El.  29. 
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constitute  pressure.  It  is  not  essential  that  there  should  be 
an  immediate  power  to  carry  into  execution  a  threat  of 
legal  proceedings  (2/). 

The  fact  of  the  debt  not  being  due  is  merely  a  circum- 
stance for  the  jury  in  considering  the  question  of  fraudu- 
lent preferences,  and,  taken  in  connection  with  other  facts, 
may  give  strong  ground  for  questioning  the  good  faith  of 
the  transaction (2). 

And  even  although  the  pressing  creditor  might  not  be 
strictly  entitled  as  of  right  to  enforce  his  claim,  it  has  been 
held  that  security  given  to  him,  where  the  debtor  might  be 
seriously  embarrassed  or  injured  by  the  delay  or  protracted 
litigation,  could  be  supported  on  the  ground  of  the  pressure 
exercised  (a). 

McFarlane  v.  McDonald. — In  this  case,  the  creditor 
claiming  the  security  had  certain  property  of  the  debtor 
stored  in  his  warehouse,  which  he  refused  to  give  up  until 
his  claim  was  paid.  It  was  important  to  the  insolvent  to 
gain  immediate  possession  of  the  grain,  and  security  was 
given  to  procure  its  release. 

The  Court  said  that  they  did  not  think  it  material  that 
the  warehouseman  claimed  to  hold  the  grain  for  certain 
sums  for  which  possibly  he  could  not  legally  make  it 
answer.  He  had  certain  claims  against  it,  and  had  posses- 
sion of  it;  time  was  of  vast  moment  to  the  insolvents,  and 
it  might  prove  better  to  them  to  satisfy  his  claim,  even  al- 
though they  might  be  entitled  to  the  grain  before  paying 
for  it  in  full,  rather  than  await  the  determination  of  their 
strict  rights  by  legal  proceedings. 

(y)  Btrachan  v.  Barton  (1856),  11  Ex.  647;  Thompson  v.  Free- 
man (1786),  1  T.R.  155;  Hartshorn  v.  Slodden  (1801),  2  B.  &  P. 
582;  Crosby  v.  Crouch  (1809),  11  East  256;  Singleton  v.  Butler 
(1800),  2  B.  &  P.  283;  Ex  p.  Seals  (1864),  10  L.T.N.S.  316. 

(z)   Powell  V.  Calder  (1885),  8  O.R.  505. 

(o)   McFarlane  v.  McDonald  (1874),  21  Gr.  319. 
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(d).  Preference  Induced  hy  Demand. 

Actually  Inducing  Preference, — It  is  not  sufficient  to 
show  pressure  if  it  be  not  also  shown  that  the  transfer  was 
induced  by  the  pressure(6).  If  the  debtor  would  not 
have  made  the  transfer  without  the  creditors  coming,  he 
cannot  be  said  to  have  done  it  by  way  of  fraudulent  prefer- 
ence (c).  So  where  previous  demands  had  been  made  with- 
out result  and  later  the  insolvent  without  further  solicita- 
tion and  apparently  not  as  a  consequence  of  the  former 
pressure,  made  a  transfer  it  was  set  aside  (cZ). 

But  the  existence  of  an  interval  between  the  demand 
and  the  giving  of  security  does  not  necessarily  show  the 
transfer  to  be  a  voluntary  one(e). 

In  the  ease  cited  there  was  an  interval  of  six  weeks  be- 
tween the  demand  and  the  execution  of  the  bill  of  sale,  and 
it  was  held  that  the  interval  could  not  of  itself  make  it  a 
fraudulent  preference,  unless  it  could  be  inferred  that  the 
creditor  had  ceased  in  his  demand. 

Whether  the  preference  was  given  as  a  result  of  the 
pressure  or  not,  is,  as  has  been  stated  before,  a  question  of 
fact,  a  matter  which  has  sometimes  been  overlooked (/). 


(e).  The  Dominant  Motive. 

Governing  or  Dominant  Motive  to  Prefer; — The  motives 
of  men  are  usually  mixed.  There  is  in  most  cases  one  domi- 
nant motive,  but  it  must  be  a  rare  case  where  an  action  can 
be  referred  to  a  sole  motive.  The  former  doctrine  was  that 
unless  it  can  be  made  clearly  apparent  to  the  satisfaction 

(6)    Van  Casteel  v,  Booker  (1848),  2  Exch.  691. 
(c)   Strachan  v.  Barton  (1856),  11  Exch.  647;    Long  v.  Hancock 
(1885),  12  A.R.  137. 

(<?)   Ex  p.  Ealliday   (1873),  L.R.  8  Ch.  283. 

(e)  Ex  p.  Mackenzie   (1873),  28  L.T.N.S.  486. 

(f)  Brayley  v.  Ellis  (1884),  9  A.R.  565;  Bank  of  Toronto  v. 
McDougall  (1865),  15  C.P.  475;  Long  v.  Hancock  (1885),  12  A.R. 
37;    Ex  p.  Craven  (1870),  L.R.  10  Eq.  648. 
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of  the  Court  that  the  debtor's  sole  motive  was  to  prefer  the 
creditor  being  paid  to  the  other  creditors,  the  payment  can- 
not be  impeached,  even  although  it  be  obviously  in  favor 
of  the  creditor  (gf).  The  act  of  the  debtor  alone  was  to  be 
considered ;  the  object  and  purpose  for  which  the  payment 
was  made  alone  being  enquired  into,  and  although  it  was 
perfectly  legitimate,  and  in  all  cases  recognized  that  the 
surrounding  circumstances  should  be  completely  investi- 
gated, yet  if  the  act  could  possibly  be  referred  to  some 
other  motive  or  reason  than  that  of  giving  the  creditor  a 
preference  over  other  creditors,  the  transfer  was  not  re- 
garded as  a  fraudulent  preference  (/i). 

Sole  Motive  of  Debtor. — A  statement  of  the  old  law  is 
that  in  McFarlane  v.  McDonald (i), — "unless  it  can  be 
made  clearly  apparent  and  to  the  satisfaction  of  the  Court 
which  has  to  decide  that  the  debtor's  sole  motive  was  to 
prefer  the  creditor  paid  to  the  other  creditors,  the  payment 
cannot  be  impeached,  even  although  it  be  obviously  in  favor 
of  a  creditor.  The  act  of  the  debtor  is  alone  to  be  consid- 
ered. The  object  and  purpose  for  which  the  payment  is 
made  can  alone  be  enquired  into,  and,  although  it  is  per- 
fectly legitimate  in  all  cases  requisite  that  all  the  attending 
circumstances  should  be  completely  investigated,  yet  if  the 
act  can  properly  be  referred  to  some  other  motive  or  reason 
than  that  of  giving  a  creditor  paid  a  preference  over  the 
other  creditors,  then  I  conceive  neither  the  statute  nor  any 
principle  of  law  or  policy  will  justify  a  Court  of  law  in 
holding  that  the  payment  is  fraudulent  or  void." 

In  Bank  of  Montreal  v.  McTavish(j),  the  opinion  is  ex- 
pressed by  Mowat,  V.C.,  that  it  need  not  be  made  out  that 

ig)  Barman  v.  Fishar  (1774),  1  Cowp.  117. 

{h)  Ex  p.  Topham  (1873),  L.R.  8  Ch.  614. 

(i)  (1874),  21  Gr.  at  p.  324. 

(/)  (1867),  13  Gr.  395. 
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the  intent  to  prefer  was  the  debtor's  sole  intent,  or  even 
principal  motive  in  making  the  assignment,  if  it  was  one 
intent  of  the  debtor.  This  appears  to  be  the  other  extreme 
of  the  view. 

Ex  parte  Hill. — The  case  of  Ex  parte  Hill{k)  deter- 
mined, however,  that  on  a  reasonable  construction  of  section 
92  of  the  English  Bankruptcy  Act  it  is  not  necessary  to 
show  that  the  debtor's  sole  motive  was  to  give  a  preference 
to  the  creditor,  the  words  being,  "with  a  view  of  giving 
such  creditor  a  preference  over  the  other  creditors." 
Bowen,  L.J.,  said:  ''There  are  only  three  conceivable  mean- 
ings which  these  words  can  have.  (1)  They  may  conceiv- 
ably mean  the  case  where  the  debtor  has  present  to  his 
mind,  as  one  view  among  others,  the  giving  of  a  preference 
to  the  particular  creditor.  I  do  not  think  that  this  is  the 
true  interpretation  of  the  words;  (2)  Another  possible  con- 
struction of  the  words  is  to  read  them  as  equivalent  to 
"with  the  view" — the  real,  effectual,  substantial  view  of 
giving  a  preference  to  the  creditor,  the  word  a  being  equiv- 
alent to  the.  I  think  that  this  is  the  correct  interpretation ; 
(3)  The  other  conceivable  construction  is  to  treat  them  as 
equivalent  to  'with  the  sole  view  or  sole  motive,'  I  should 
prefer  keeping  to  the  word  'view,'  instead  of  'motive,' 
though  in  nine  cases  out  of  ten  the  two  words  may  come  to 
the  same  thing.  Is  then  the  expression  'with  a  view'  con- 
vertible into  'with  the  sole  view.'  My  answer  is  that  the 
latter  words  are  not  in  the  Act,  and  I  do  not  wish  to  lay 
down  that  the  mean  the  same  thing  as  the  words  which 
are  in  it.  It  is  an  exceedingly  difficult  thing  to  arrive  at 
an  opinion  as  to  what  is  the  dominant  or  operative  motive  of 
a  man  in  doing  a  particular  act.  But  if  we  are  to  consider 
whether  amongst  all  the  shadows  which  pass  across  a  man's 
mind,  some  view  as  well  as  the  dominant  view  influenced 

(k)    1883),  23  CD.  695. 
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him  to  do  the  act,  we  shall  be  embarking  on  a  dark  and  un- 
known voyage  across  an  exceedingly  misty  sea.  It  is  a  very 
difficult  matter  to  prove  that  the  dominant  motive  was  the 
sole  motive,  and  I  think  the  true  test  under  section  92  is 
this:  (1)  Had  the  debtor  a  view  of  giving  a  preference  to 
the  creditor?  and  (2)  Was  that  the  operative  effectual 
view"? 

Sharp  V.  Jackson. — ^Lord  Shantz  said  in  Sharp  v.  Jack- 
son{l),  in  speaking  of  the  dominant  motive:  "It  seems  to 
me  that  by  a  stream  of  authority  it  has  now  been  settled, 
whatever  may  have  been  the  case  a  number  of  years  ago, 
that  it  is  necessary  to  consider  what  was  the  dominant  or 
real  motive  of  the  person  making  the  preference,  and  I 
think  the  dominant  or  real  motive  which  led  to  the  grant- 
ing of  this  deed  was  that  the  bankrupt  intended  to  protect 
himself." 

Ee  Lake. — And  similarly  in  Re  Lake{m)  Rigby,  L.J., 
says:  "It  is  necessary  to  make  out  the  governing  motive 
in  the  mind  of  the  bankrupt  in  the  transaction,  and  to  shew 
that  it  was  to  prefer  one  creditor  before  the  others."  (n). 

Accepted  View. — This  view  has  been  accepted  in  Eng- 
land, and  notwithstanding  the  different  wording  of  our 
Provincial  Acts,  the  English  view  may  be  regarded  as 
generally  applicable  here. 

And  if  the  substantial  view  with  which  the  insolvent 
entered  into  the  transaction  was  to  prefer  a  creditor,  the 
transaction  would  be  void,  notwithstanding  that  his  motive 
may  have  been  to  do  what  he  thought  right (p). 

(I)    [1899]  A.C.  419. 
(m)    [1901]  1  Q.B.  at  p.  716. 

(n)   And  see  Ex  p.  Griffiths    (1883),  23  Ch.  D.  69;    Smith  v. 
Pilgnm   (1876),  2  Ch.  D.  127. 
(p)   Re  Fletcher,  9  Morrell  8, 
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(f).  Pressure    of   Circumstances. 

Pressure  of  Gircumstaiices. — Further,  the  volition  of 
the  insolvent  may  be  controlled  by  circumstances  imperil- 
ling his  liberty  or  position ;  these  may  as  effectually  domi- 
nate him  as  the  most  urgent  demands,  and  have  been  deemed 
to  constitute  pressure  even  in  the  absence  of  any  demand 
by  the  creditor.  And  it  is  even  laid  down  by  the  highest 
authority  that  if  a  bankrupt  under  fear  of  legal  process 
gives  a  preference  it  is  not  regarded  as  voluntary,  no  matter 
how  groundless  the  fear  may  have  been  (p). 

Threat  of  Criminal  Prosecution. — There  can  be  no  doubt 
whatever  that  a  transfer  induced  by  a  direct  threat  of 
criminal  prosecution  is  not  voluntary  (q). 

Mere  Fear  of  Prosecution. — But  as  to  whether  a  transfer 
induced  by  the  mere  fear  of  a  criminal  prosecution  was 
good  in  the  absence  of  actual  threats  on  the  part  of  any 
creditor  to  prosecute  was  at  one  time  considered  doubtful. 
It  was,  in  fact,  held  by  the  Court  of  Appeal  in  Ireland  that 
the  mere  apprehension  of  criminal  consequences  would  not 
validate  the  transfer  where  the  other  facts  of  the  case  were 
sufficient  to  constitute  it  a  preference.  In  Ex  p.  Hibernian 
Bank  (r),  Blackburne,  L.J.,  said:  "The  law  necessarily 
deals  with  his  acts  and  with  his  motives  only  so  far  as  they 
tend  to  evince  his  intention ;  but  I  think  that  the  fears  or 
hopes  that  form  the  bankrupt's  reasons  for  his  resolution 
cannot  alter  or  qualify  its  effect,  or  show  the  absence  of 
volition  in  the  act  which  the  law  holds  to  be  fraudulent. 
So  far  from  doing  so  they  show  his  reasons  and  motives 
for  the  illegal  act  which  he  has  determined  to  commit. ' '  But 

(p)   Sharp  V.  Jackson,  [1899]  A.C.  419. 

iq)  Ex  p.  Caldecott  (1876),  4  Chy.  D.  150;  Clemmoic  v.  Con- 
verse (1869).  16  Gr.  547;  Ivey  v.  Knox  (1885),  8  O.R.  635.  And 
see  Bank  of  Toronto  v.  McDougall  (1865),  15  C.P.  475. 

(r)    (1863),  14  Ir  Ch.  113. 
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the  law  may  now  be  considered  as  settled,  and  it  certainly 
seems  reasonable  to  say  that  if  a  debtor  is  acting  under 
the  compulsion  of  exposure  to  a  criminal  prosecution,  and 
is  above  all  desirous  of  protecting  himself,  he  can  hardly 
be  held  to  be  intent  on  preferring  his  creditor.  In  other 
words,  he  is  clearly  trying  to  save  himself,  and  not  his 
creditor. 

It  was  held  in  Ex  p.  Stubhins  (s)  that  if  a  debtor  on  the 
eve  of  insolvency,  and  just  before  he  becomes  bankrupt, 
sells  goods  in  order  that  he  may  restore  money  which  he 
has  stolen  from  his  master  or  from  anyone  else,  and  does 
restore  the  money,  it  is  impossible  to  hold  that  such  a  pay- 
ment can  be  treated  as  a  substantial  preference  of  a  creditor. 

And  in  the  case  oi  Ex  p.  Taylor  {t)  it  was  said  that 
the  substantial  motive  of  the  debtor  must  be  looked  at.  If 
the  substantial  motive  was  to  prefer  the  creditor  the  pay- 
ment is  a  fraudulent  preference.  If,  however,  the  substan- 
tial motive  is  reparation  for  a  past  wrong,  or  to  avoid  evil 
consequences  to  the  debtor  himself,  the  payment  is  not  a 
fraudulent  preference  (u). 

In  Re  Prance  &  Garrard's  Trustee  v.  Hunting  {v)  it 
was  said  by  Lord  Esher,  M.R.,  that  it  appeared  to  him 
obvious  that  the  debtor  was  not  actuated  by  any  feelings 
of  bounty  towards  those  in  whose  favour  the  debt  was 
made.  He  was  doing  what  he  did  for  his  own  benefit.  He 
wanted  to  render  those  particular  persons  disinclined  to 
proceed  to  extremities  against  him.  He  knew  that  what 
he  had  done  must  be  discovered  very  shortly;  and  those 
persons  had  a  hold  upon  him,  because  if  they  chose  to  pro- 
ceed against  him  the  consequences  to  him  might  be  very 
serious.    He  thought  that  if  he  put  them,  as  far  as  he  could 

(s)  (1881),  17  Ch.  D.  at  p.  69. 

(t)  (1886),  18  Q.B.D.  295. 

(m)  See  M Olsons  Bank  v.  Halter  (1890),  18  S.C.R.  88. 

(v)  [1897]   2  Q.B.   19. 
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into  the  same  position  as  if  he  had  not  committed  the 
breaches  of  trust,  that  might  go  in  mitigation  of  the  con- 
sequences to  himself.  That  being  so,  it  is  clear  the  transfer 
was  made  not  with  the  "intention"  or  "view"  or  "object" 
or  whatever  it  might  be  called  of  preferring  those  persons, 
but  for  the  sole  purpose  of  shielding  himself. 

Molsons  Bank  v.  Halter. — This  view  has  been  adopted 
by  the  Canadian  Supreme  Court,  and  is  clearly  and  con- 
cisely put  in  the  judgment  in  Molsons  Bank  v.  Halter  {w). 
The  Court  there  says : — ^ '  It  is  held  that  a  mere  demand  is 
sufficient  pressure  by  a  creditor  to  take  away  from  a  con- 
veyance, transfer  or  mortgage  the  character  of  an  unjust 
preference,  and  if  the  pressure  of  the  creditor  is  thus  suffi- 
cient to  show  that  such  a  transaction  is  not  a  voluntary 
preference,  how  much  more  effectual  for  that  purpose 
should  be  the  pressure  caused  by  the  consciousness  of  the 
trustee,  that  if  he  fails  to  make  good  his  abstractions  from 
the  fund  he  will  be  subject  himself  to  penal  consequences. 

In  such  a  case  it  would  never  be  said  that  the  act  of 
restoration,  if  impeached  as  a  preference,  was  voluntary  or 
spontaneous,  or  made  otherwise  than  under  the  weight  of 
the  heaviest  pressure  to  which  the  defaulter  could  be  sub- 
jected. As  I  have  said,  pressure  by  the  creditor  in  the  case 
of  a  common  debt,  divests  a  transfer  of  any  fraudulent 
color,  and  in  the  case  of  the  trustee,  such  as  we  have  here, 
the  law  itself,  by  recognizing  the  restitution  of  a  trust  fund 
as  a  higher  duty  enforced  by  a  higher  statutory  sanction 
than  the  payment  of  an  ordinary  debt,  exerts  the  pressure 
which  takes  away  from  the  transaction  the  character  of  a 
voluntary  preference. ' ' 

And  where  there  was  no  demand,  but  as  a  matter  of 
fact  the  bankrupt,  from  a  mistaken  sense  of  what  was  going 
to  be  done,  thought  that  legal  proceedings  of  some  kind 

(iv)    (1890),  18  S.C.R.  88. 
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were  going  to  be  taken,  and  it  was  that  mistake  that  induced 
her  to  do  the  thing,  it  is  not  a  voluntary  act ;  and  the  word 
"preference"  here  imports  in  it  the  voluntary  act  of  a  per- 
son who  can  do  either  the  one  thing  or  the  other  as  he  prefers. 
Though  a  creditor  has  taken  no  steps  to  secure  himself,  yet 
the  bankrupt,  acting  from  mistake,  may  be  under  the  same 
apprehensions  of  legal  process  as  if  the  defendant  had 
actually  threatened  proceedings ;  so  that  executing  a  trans- 
fer would  not  be  a  voluntary  act,  but  the  effect  of  fear, 
however  groundless  that  might  be.  It  is  in  fact  idle  to 
suggest  that  you  must  have  an  actual  threat  or  the  actual 
pressure  of  a  creditor  as  a  sine  qua  non{x). 

These  cases,  it  will  be  noted,  are  all  instances  of  the 
wish  to  avoid  penal  consequences,  but  the  rule  is  not  to  be 
limited  in  this  way. 

So  where  an  order  had  been  made  against  a  solicitor  to 
strike  him  off  the  rolls  for  default  in  non-payment  of 
clients'  moneys,  and  he  subsequently  gave  securities  for 
the  amount,  it  was  held  that  the  existence  of  the  order  was 
a  sufficient  pressure  to  prevent  the  assignment  being  con- 
sidered as  a  preference  (y). 

It  is  also  sometimes  apparent  that  although  there  is  no 
express  threat  of  resorting  to  legal  remedies  on  the  part  of 
the  creditor,  it  is  yet  his  intention  to  take  proceedings  if 
settlement  or  security  is  not  given.  This  may  constitute 
pressure  ( 2!). 

Other  Instances. — And  if  a  person  in  insolvent  circum- 
stances executes  a  deed  conveying  a  portion  of  his  property 
to  one  of  his  creditors  in  order  to  get  the  remainder  of  his 

{w)  Sharp  v.  Jackson,  [1899]  A.C.  419.  See  also  Halvoell  v. 
Towmhip  of  Wilmot  (1897),  24  A.R,  628. 

(y)   Grant  v.  VanNorman  (1882),  7  A.R.  526. 

(z)  For  examples  of  pressure  of  this  nature,  see  Reed  v.  Ay  ton 
(1817),  Holt  503;  Johnson  v.  Fesenmeyer  (1858),  25  Beav,  88;  Ea 
p.  Craven  (1870),  L.R.  10  Eq.  648;  De  Tastet  v.  Carroll  (1815),  1 
Stark  88. 
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property  released  from  the  operation  of  an  execution  in  the 
sheriff 's  hands  against  his  property  generally,  or  if  in  a  suit 
in  Chancery  by  one  of  his  creditors  to  compel  specific  per- 
formance of  a  contract  relating  to  a  portion  of  his  property, 
the  insolvent  should  be  decreed  specifically  to  perform  such 
contract  by  conveying  to  such  creditor  the  particular  pro- 
perty in  question,  in  neither  of  those  cases  could  a  creditor 
of  the  insolvent  assail  successfully  the  conveyance  as  con- 
stituting a  preference  of  one  creditor  over  his  other  cred- 
itors, for  the  reason  that  such  deeds  must  be  regarded  as 
having  been  executed  by  compulsion  of  the  law  and  for 
good  consideration,  and  not  for  the  purpose  of  effecting  a 
voluntary  disposition  of  any  part  of  the  grantor 's  property 
as  a  benefit  conferred  upon  one  of  his  creditors  over  the 
others  (a). 

(a)  Per  Gwynne,  J.,  Molsons  Bank  v.  Halter  (1890),  18  S.C.R. 
88.  Gwynne,  J.,  also  said  that  he  saw  no  reason  why  the  English 
decisions  upon  a  similar  question  arising  under  the  Bankruptcy  Acts 
were  not  applicable  to  the  determination  of  the  question  under  the 
Ontario  Statutes. 
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CHAPTER  XVIII. 

Proceedings  to  Impeach  the  Transfer. 

The  Plaintiflf. — The  creditor  if  he  sue  on  his  own  behalf 
merely  must  be  an  execution  creditor  with  an  execution 
in  the  sheriff's  hands (aa)  ;  and  it  is  well  settled  that  where 
a  creditor  brings  his  action  to  set  aside  a  fraudulent  con- 
veyance without  first  obtaining  judgment  and  execution 
against  his  debtor' he  must  issue  his  writ  on  behalf  of  him- 
self and  all  other  creditors  of  his  debtor(6) ;  and  in  such  case 
his  relief  in  the  action  will  be  confined  to  setting  aside  the 
fraudulent  conveyance,  leaving  him  to  take  some  indepen- 
dent proceedings  if  he  wishes  to  have  execution  against 
the  property  fraudulently  conveyed (c).  These  proceedings 
to  recover  the  debt  may,  of  course,  be  contemporaneous  and 
the  two  claims  may  apparently,  since  the  Judicature  Acts, 
be  joined  in  one  action (d), 

(aa)  McCall  v.  McDonald  (1885),  13  S.C.R.  247;  Smith  v. 
Railroad,  99  U.S.  401. 

(6)  Whiting  v.  Lawrason  (1859),  7  Gr.  603;  Longeway  v. 
Mitchell  (1870),  17  Gr.  190;  Turner  v.  Smith  (1879),  26  Gr.  198; 
Colver  V.  Swayze  (1879),  26  Gr.  395;  Morphy  v,  Wilson  (1879),  27 
Or.  1;    Abell  v.  Morrison  (1876),  23  Gr.  109. 

(c)  Longeway  v.  Mitchell  (1870),  17  Gr.  190;  Reese  Silver 
Mining  Co.  v.  Attoell  (1869),  L.R,  7  Eq.  350;  Parkes  v.  St.  George 
(1884),  10  A.R.  496;  Oold»mith  v.  Russell  (1855),  5  DeG.  M.  &  G. 
547;  Oliver  v.  McLaughlin  (1893),  24  O.K.  41.  As  to  the  effect  of 
registering  a  certificate  of  a  decree  which  when  registered  gives  a 
charge  on  the  lands  see  Credit  Fonder  v.  Schultz  (1895),  10  Man.  R. 
417. 

(d)  Building  and  Loan  Association  v.  Palmer  (1886),  12  O.R.  1. 
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A  simple  contract  creditor  may  also  sue  on  behalf  of 
himself  and  all  other  creditors  except  the  defendants  in  the 
action (e),  and  that  too  notwithstanding  that  the  claim  is 
not  matured. 

Practice  in  Ontario. — Where  the  claim  is  due  and  pay- 
able the  practice  in  Ontario  is  to  give  judgment  for  the 
recovery  of  the  debt,  and  to  further  provide  that  an 
account  be  taken  of  the  claims  of  all  creditors  and  in  de- 
fault of  payment  of  such  claims  the  property  may  be  sold 
one  year  after  the  date  of  judgment (/). 

The  same  rule  applies  to  proceedings  brought  under  the 
preference  sections  of  the  Provincial  Acts  as  to  proceed- 
ings under  the  Statute  of  Elizabeth  (gr). 

Style  of  Cause. — It  is  as  a  matter  of  form  proper  that 
the  writ  and  claim  should  state  that  the  plaintiffs  are  suing 
on  behalf  of  themselves  and  all  other  creditors,  but  this 
may  be  done  by  amendment  (/t).  Whether  the  action  be 
or  be  not  in  terms  on  behalf  of  all,  the  Court  will  see  to  it 
that  the  proper  decree  is  made  for  the  benefit  of  all  credi- 
tors (t). 

Where  there  has  been  an  assignment  for  the  benefit  of 
creditors,  it  has  in  general  been  provided  by  the  Provincial 
Acts  that  the  assignee  shall  have  the  exclusive  right  of 
suing  to  rescind  all  agreements,  deeds,  or  transactions  in 
fraud  of  creditors,  or  in  violation  of  those  Acts(M). 

Penalties. — The  Statute  of  Elizabeth  provides  certain 
penalties  in  case  of  a  fraudulent  transfer  of  assets.  A  claim 

(e)    McDonald  v.  McCall  (1885),  12  A.R.  593;    13  S.C.R.  247. 

if)   See  Porte  v.  Irwin,  8  P.R.  40. 

ig)   Rae  v.  McDonald  (1886),  13  O.K.  352. 

ih)  Scane  v.  Duckett  (1883),  3  O.R.  370;  Worraker  v.  Pryer 
(1876),  L.R.  2  Ch.  D.  110;    Re  Royle  (1877),  L.R.  5  Ch.  D.  540. 

(i)  Wooldridge  v.  N orris  (1868),  L.R.  6  Eq.  at  p.  414;  Hooper 
V.  Smart  (1875),  L.R.  1  Ch.  D.  90. 

(«)    See  Title  "  Assignee."  . 
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by  a  party  aggrieved  to  recover  the  moiety  of  the  penalty 
may  be  joined  with  a  claim  to  set  aside  a  fraudulent  trans- 
fer under  that  Act.  Under  that  statute  the  plaintiff  is  not 
bound  to  sue  qui  tarn,  as  he  may  enter  the  action  in  his  own 
name  and  recover  and  receive  his  own  moiety  of  the 
penalty  (a). 

Joinder  of  Claims. — That  being  so  there  seems,  therefore, 
no  reason  why  a  claim  by  a  party  aggrieved  might  not  well 
be  joined  with  a  claim  to  have  the  transfer  declared  void. 
Indeed,  it  has  been  held  that  it  is  highly  convenient  that 
it  should  be  so  joined,  for  it  would  not  be  in  accordance 
with  the  spirit  of  recent  legislation  that  the  same  facts 
should  be  considered  in  two  separate  actions  because  two 
remedies  are  given  by  the  statute  upon  such  state  of 
facts (i). 

The  Grantor. — The  grantor  is  now  regarded  as  a  pro- 
per party  defendant  to  proceedings  to  impeach  a  transfer. 
Under  the  Judicature  Acts  a  different  practice  prevails  to 
that  acted  upon  previously (jj).  Now  all  persons  interested 
should  be  parties,  and  the  record  is  such  that  the  whole  mat- 
ter may  be  disposed  of  at  one  time.  It  is  no  longer  correct 
for  a  creditor  to  bring  an  action  against  an  alleged  fraudu- 
lent grantee  alone,  claiming  to  set  aside  the  conveyance; 
the  debtor  and  grantor  should  also  be  a  party (fc). 

Where,  however,  the  action  is  brought  by  an  assignee 
for  the  benefit  of  creditors  to  set  aside  an  alleged  preferen- 
tial transfer,  the  insolvent  is  not  regarded  as  a  proper 

party(l). 

(a)  See  R.S.O.  (1897),  chap.  334,  sec.  6;  R.S.B.C.  (1897), 
chap.  86,  sec.  5. 

(;■)  Millar  v.  McTaggart  (1891),  20  O.R.  617.  And  see  Bctgley 
V.  Curtis  (1865),  15  C.P.  366;  Drake  v.  Preston  (1873),  34  U.C.R. 
257. 

(;7)    See  Longeway  v.  Mitchell   (1870),  17  Gr.  190. 

(k)  Gibbons  v.  Darvill  (1888),  12  P.R.  478.  But  see  Faulds  v. 
Faulds,  17  P.R.  480. 

{I)  Beattie  v.  Wenger  (1897),  24  A.R.  72;  Leacock  v.  Chamhera 
(1886),  3  Man.  R.  645. 

14 — PARKEB. 
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Onus  of  Proof. — The  onus  of  proof  is,  of  course,  on  the 
attacking  party  in  the  absence  of  special  enactment.  In 
a  number  of  the  provinces,  as  has  been  seen,  it  has  been 
provided  that  where  the  transaction  is  impeached  within 
sixty  days,  or  an  assignment  for  the  benefit  of  creditors  is 
made  within  the  same  time,  the  transaction  is  presumed  to 
be  made  with  the  prohibited  intent.  The  effect  of  these 
provisions  is  to  shift  the  onus  of  proof  from  the  attacking 
party  to  the  supporting  party (w). 

It  will  be  necessary  for  the  plaintiff  to  prove  in  addi- 
tion to  his  judgment  and  execution,  which  he  must  of 
course  prove  if  he  sue  as  an  execution  creditor,  the  nature 
of  the  original  indebtedness  at  the  time  of  the  impeached 
transaction  (m). 

Collateral  Attack. — In  addition  to  a  substantive  action 
at  law  or  in  equity  to  set  aside  the  transfer,  it  may  be 
attacked  collaterally  in  an  action  for  trespass  against  a 
sheriff  who  has  seized  and  sold  under  the  execution  of  a 
creditor  (o). 

The  question  of  validity  may  also  be  decided  on  an  in- 
terpleader proceeding  ( p ) . 

Or  in  Ontario  by  a  summary  application  to  the  Court 
under  Consolidated  Rule  1015(g). 

Jurisdiction  of  Inferior  Courts. — As  to  the  jurisdiction 
of  inferior  Courts  in  interpleader  proceedings  it  may  be 
said  that  it  does  not  matter  what  the  value  of  the  goods 

(n)   See  title  "Statutory  Presumption  of  Invalidity." 

(w)  Zimmerman  v.  Kemp  (1899),  30  O.K.  465;  Toung  v.  Ward 
(1897),  24  A.R.  p.  150;  Allan  v.  McTavish  (1883),. 28  Gr.  539;  8 
A.R.  440. 

(o)   Shediac  v.  Buchanan   (1902),  35  N.S.  511. 

(p)  Cole  V.  Porteous  (1892).  19  A.R.  Ill;  Re  Thomson  v.  Stone 
(1902),  4  O.L.R.  333. 

iq)  See  also  sec.  202  of  the  Ontario  Division  Courts  Act.  As 
to  evidence  of  parties  see  Morton  v.  Nihan  (1880),  5  A.R.  20; 
Merchants  Bank  v.  Clarke  (1871),  18  Gr.  594. 
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seized  or  the  amount  claimed  may  be.  Wherever  the  only- 
process  in  the  sheriff's  hands  is  issued  from  the  inferior 
Court,  the  application  may  be  made  to  the  Judge  of  that 
Court  in  which  the  process  was  or  is  to  be  executed(r). 

Thomson  v.  Stone. — In  the  case  of  Be  Thomson  v. 
Stone (y)  the  plaintiff  had  recovered  judgment  for  $92.05 
against  the  defendant  in  the  Division  Court  of  Ontario,  and 
brought  an  action  in  the  County  Court  to  set  aside,  as 
fraudulent  as  against  him,  a  chattel  mortgage  for  $520. 
The  County  Courts  of  Ontario  have  jurisdiction  in  actions 
by  any  person  seeking  equitable  relief  in  respect  of  any 
matter  whatsoever  where  the  subject  matter  involved  does 
not  exceed  $200.  The  question  was  presented,  the  mort- 
g£ige  being  for  a  greater  sum  than  $200  and  the  value  of 
the  goods  covered  by  it  being  shown  to  be  more  than  $200, 
whether  the  County  Court  had  jurisdiction  or  not.  It  was 
held,  however,  that  the  subject  matter  in  an  action  such  as 
this  must  be  taken  to  be  the  amount  due  on  the  judgment  in 
respect  of  which  such  equitable  relief  is  sought (z). 

Injunction — General  Rule. — As  a  general  rule  a  simple 
contract  creditor  who  has  no  lien  on  the  property  cannot 
enjoin  his  debtor  from  selling  it,  nor  will  he  be  allowed  to 
go  into  equity  to  invoke  its  interference  to  preserve  the 
property  until  a  judgment  can  be  obtained  (a). 

If  the  property  of  an  honest,  struggling  debtor  could 
be  tied  up  by  an  injunction  upon  mere  unadjusted  legal 

(r)  Isbister  v.  Sullivan  (1888),  16  O.R.  418;  Finlayson  v. 
Howard  (1850),  1  P.R.  224;    Hunter  v.  Vanstone  (1882),  7  A.R.  750. 

(t/)    (1902),  4  O.L.R.  333,  affirmed  585. 

(«)  See  also  Forrest  v.  haycock  .(1871),  18  Gr.  611;  Dominion 
Bank  v.  Heffeman  (1886),  11  P.R.  504;  Re  Lyons  (1884),  10  P.R. 
150.  As  to  right  of  a  creditor  to  redeem  a  fraudulent  mortgagee, 
see  Stephens  v.  Boisseau  (1896),  23  A.R.  p.  234. 

(o)  Hepburn  v.  Patton  (1879),  26  Gr.  597;  Waite  on  Fraudu- 
lent Conveyances,  3rd  Ed.,  p.  100.  And  see  Abell  v.  Morrison  (1879), 
23  Gr.  109. 
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demands,  lie  might  be  constantly  exposed  to  the  greatest 
hardships  and  grossest  frauds,  for  which  the  law  would 
afford  no  adequate  remedy;  it  would. deprive  him  of  the 
means  of  payment  or  of  defending  himself  against  vexa- 
tious litigation,  and  force  him  into  unconscionable  com- 
promises to  prevent  the  ruin  of  his  business  pending  the 
controversy  (c). 

Another  statement  of  the  rule  is  that  unless  a  party  seek- 
ing the  extraordinary  power  of  the  Court  of  Equity  to  grant 
an  injunction  has  prosecuted  his  claim  to  judgment  and 
execution,  neither  an  injunction  nor  a  receiver  will  be 
granted  at  his  instance  to  prevent  the  alienation  of  the 
property  by  his  debtor (e). 

Exceptions. — Certain  exceptional  cases,  however,  appear 
to  have  been  recognized,  as,  for  instance,  where  it  was 
charged  that  there  existed  a  fraudulent  intention  on  the 
part  of  the  debtor  summoned  as  trustee  and  an  attempt  to 
dispose  of  his  property  and  put  it  beyond  the  reach  of  credi- 
tors for  the  purpose  of  defeating  the  plaintiffs  in  the  col- 
lection of  any  judgment  that  might  be  obtained  by  them  in 
a  suit  at  law(/). 

And  where  a  bill  charged  insolvency  in  the  debtor,  and 
averred  that  he  had  fraudulently  transferred  his  goods  to 
a  third  person  who  was  implicated  in  the  fraud,  and  that 
the  debtor  had  purchased  the  goods  with  intent  to  defraud 
the  plaintiffs,  a  receivership  was  allowed  before  judg- 
ment(g'). 

If  there  is  danger  that  the  property  may  be  removed 

(o)  Shufeldt  V.  Boehm,  96  111.  560;   Wiggins  v.  Armstrong,  2 
.Johns.  Ch.   (N.Y.)    145. 

(e)  Uhl  V.  Dillon.  10  Mo.  500. 

(f)  Moore  v.  Kidder,  55  N.H.  488. 
ig)   Cohen  v.  Meyers,  42  Ga.  46. 
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from  the  jurisdiction  of  the  Court,  an  injunction  will  some- 
times be  granted  at  the  suit  of  a  simple  contract  credi- 
tor (h). 

Also  where  goods  are  sold  on  credit  and  such  credit  has 
been  obtained  by  false  representations  and  concealment  of 
insolvency,  such  as  would  entitle  the  vendor  to  rescind,  he 
is  not  considered  as  being  an  ordinary  creditor  in  the 
United  States,  but  he  may  disaffirm  and  obtain  an  injunc- 
tion against  the  disposal  of  the  goods (*). 

In  Robinson  v.  Pickering (j),  Jessel,  M.  R.,  refused  to 
continue  an  injunction  granted  by  Vice-Chancellor  Malins 
in  an  action  by  a  creditor  to  enforce  against  the  separate 
estate  of  a  married  woman  a  general  engagement  entered 
into  with  her  on  the  credit  of  that  estate  before  the  credi- 
tor had  established  his  right  by  obtaining  a  judgment,  the 
injunction  having  restrained  her  from  dealing  with  such 
separate  estate. 

In  Mills  V.  Northern  Railway  of  Buenos  Ayres  Co.{k) 
Lord  Chancellor  Hatherly  said  of  such  a  case,  that  the  only 
remedy  for  a  creditor  is  to  obtain  his  judgment  and  take  out 
execution,  and  that  he  cannot  interfere,  as  by  a  bill  to  keep 
the  assets  of  his  debtor  in  a  proper  state  of  security  for  the 
payment  of  his  debt  whensoever  the  time  arrives  for  its 
payment. 

Where,  however,  a  company  in  voluntary  liquidation 
was  alleged  to  be  distributing  assets  amongst  its  share- 
holders without  setting  aside  sufficient  assets  to  provide 
for  future  rent  and  other  liabilities  under  a  lease,  an  in- 
junction was  granted  on  motion  by  the  lessor  to  restrain 
the  company  from  so  doing (i). 

(h)   Cauffman  v.  Van  Buren,  136  N.Y.  252. 

(i)   Waite,  3rd  ed.,  p.  104. 

(/)    (1881),  16  Ch.  D.  660. 

(fc)    (1870),  5  Ch.  621. 

(I)   Oooch  V.  London  Banking  Association  (1886),  32  Ch.  D.  41. 
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Second  Transfer  Restrained. — If  it  is  proven  that  the 
property  has  been  transferred  fraudulently,  the  Court  will 
enjoin  further  transfers  of  it.  This  principle  has  been  re- 
cognized as  well  in  the  United  States  as  ia  Canada.  Thus, 
where  the  petition  alleged  that  an  action  was  pending  by  the 
plaintiff  against  one  of  the  defendants  in  which  the  transfer 
of  certain  real  estate,  which  had  previously  been  fraudu- 
lently conveyed  to  another  defendant,  was  attacked,  and 
the  defendants  were  about  to  dispose  of  such  real  estate  for 
the  purpose  of  defeating  the  plaintiff^'s  claim,  it  was  decided 
that  a  temporary  injunction,  restraining  such  a  sale,  was 
properly  continued  to  the  final  hearing,  notwithstanding 
the  filing  of  an  answer  denying  all  fraudulent  intent (m). 

The  Court  will  anticipate  the  further  alienation  of  the 
property  and  keep  it  in  the  hands  of  the  grantee  under 
the  impeached  conveyance  until  the  plaintiff  can  obtain 
a  declaration  of  its  invalidity  and  a  recovery  of  the  judg- 
ment for  the  amount  claimed (w). 

And  a  defendant  has  been  restrained  pending  suit  from 
encumbering  shares  of  stock  sought  to  be  reached  by  a 
creditor  (o). 

So  also  an  injunction  may  in  general  issue  to  prevent 
the  wasting  of  the  subject  matter  of  the  litigation  (p). 

If  there  is  danger  that  a  negotiable  instrument  fraudu- 
lently or  improperly  or  illegally  obtained,  or  which  ought 
not  to  be  negotiated,  will  get  into  the  hands  of  a  bona  fide 
holder  without  notice  and  for  valuable  consideration  to 
the  prejudice  of  the  maker  or  acceptor,  the  Court  will 
interfere  to  restrain  the  negotiation,  assignment  or  endorse- 
ment of  the  instrument,  and  will  order  it  to  be  delivered 
up(g). 

(m)  Joseph  v.  McGill,  52  Iowa  127. 

(n)    Campbell  v.  Campbell  (1881),  29  Gr.  at  p.  255. 

(o)   Mackaye  v.  Soule,  25  N.Y.  Supp.  798. 

(p)   Tesaier  v.  Wyae,  3  Blands  Ch.  Md.  29. 

(q)   Hood  V.  Aston  (1826),  1  Russ.  412. 
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Criminal  Liability. — In  addition  to  the  civil  remedy  of 

setting  aside  a  transaction  fraudulent  against  creditors, 
and  the  remedy  of  proceeding  for  the  recovery  of  the 
penalty  provided  by  the  Statue  of  Elizabeth,  creditors  may 
also  take  advantage  of  the  Criminal  Code  and  prosecute 
their  debtor,  if  he  has  defrauded  them. 

Section  368  of  the  Criminal  Code  provides  as  follows: 
"Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  a  fine  of  eight  hundred  dollars  and  to  one  year's  im- 
prisonment who  (a)  with  intent  to  defraud  his  creditors, 
or  any  of  them ; 

(  i)  Makes,  or  causes  to  be  made,  any  gift,  conveyance, 
assignment,  sale,  transfer  or  delivery  of  his  property; 

(ii)  Removes,  conceals,  or  disposes  of  any  of  his  pro- 
perty; or  (b)  with  the  intent  that  any  one  shall  so  defraud 
his  creditors,  or  any  one  of  them,  receives  any  such  pro- 
perty. ' ' 

This  section  is  a  re-enactment  of  sec.  22  of  22  Vict. 
(Can.),  chap.  96. 

Having  regard  to  the  nature  and  history  of  this  crim- 
inal enactment,  which  may  be  traced  back  to  the  Statute  of 
Elizabeth,  it  would  seem  to  be  an  obvious  and  complete  test 
of  its  applicability  to  inquire  whether  the  transaction  in 
connection  with  which  the  criminality  is  charged  is  one 
which  would  stand  an  attack  in  a  civil  suit,  as  being  fraudu- 
lent under  the  Statute  of  Elizabeth  (a). 

To  enable  a  creditor  to  proceed  under  this  section  it  has 
been  held  that  it  is  not  necessary  that  his  claim  should  be 
due  and  payable(&). 

In  a  Nova  Scotia  case  of  The  Queen  v.  8haw{c)  it  was 
said   that   this    section    evidently    contemplated    such    an 

(o)  R.  V.  8haw  (1899),  31  N.S.  at  p.  542. 
(6)  ie.  V.  Henry   (1891),  21  O.R.  113. 
(c)    (1899),  31  N.S.  534. 
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abstraction  or  doing  away  with  the  property  as  if  carried 
out  would  completely  rob  the  creditors,  or  any  of  them,  of 
any  benefit  whatever. 

It  is  a  difficult  matter  to  draw  the  line  precisely,  and 
to  say  where  or  under  what  circumstances  fraudulent  deal- 
ing with  property  becomes  an  offence  under  this  statute,  but 
the  Court  felt  justified  in  arriving  at  this  conclusion,  that 
an  assignment  to  a  trustee,  even  with  preferences  such  as 
would  practically  cut  out  all  but  those  preferred  from  get- 
ting any  benefit,  was  not  a  violation  of  the  statute ;  and  the 
fact  that  it  was  made  by  the  debtor  in  breach  of  prior 
agreements  to  prefer  other  creditors,  made  no  difference. 

In  Reg.  v.  Potter {d)  the  transfer  was  made  by  a  debtor 
to  his  creditor,  who  accepted  the  same  in  full  satisfaction 
and  discharge  of  his  debt,  and  it  was  held  that  the  evi- 
dence was  properly  left  to  the  jury  to  say  whether  the 
defendant  put  the  property  out  of  his  hands  for  the  pur- 
pose of  defrauding  his  creditors. 

This  case  seems  to  be  of  questionable  authority  in  the 
view  of  the  long  line  of  decisions  holding  that  a  transfer 
made  to  a  creditor  is  not  within  the  Statute  of  Elizabeth, 
no  matter  how  strong  the  intent  of  the  debtor  was  to 
defraud  his  other  creditors (e). 

Defences. — The  ground  of  complaint  in  setting  aside 
a  conveyance  rests  on  statutory  tort,  which  has  been  defined 
as  a  wrong  independent  of  contract. 

The  question  of  just  or  unjust  preference  has  been 
commonly  tried  by  a  jury  at  law(/"),  and  there  is  nothing 
in  the  cause  of  action  arising  on  this  statute  which  render? 
it  of  an  inherently  equitable  character  (gr).     But  while  the 

(d)  (1859),  10  C.P.  39. 

(e)  Holbird  v.  Anderson  (1793),  5  T.R.  235,  and  other  cases 
cited  supra  following  that  leading  decision.  See  also  Shorey  v.  Jones 
(1888),  15  S.C.R.  598. 

(f)  Ex  p.  Bolland  (1871),  L.R.  7  Ch.  24. 
(gf  Clarkson  v.  Dupre  (1895),  16  P.R.  521. 
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rights  conferred  on  creditors  by  these  statutes  are  legal 
rights  the  Courts  of  Equity  have  always  exercised  a  concur- 
rent jurisdiction  with  the  Courts  of  common  law  on  the 
Statutes  of  Elizabeth  on  fraudulent  conveyances.  The 
principles  of  decision  at  law  and  equity  must  be  taken  to 
be  the  same(/0- 

The  right  of  a  creditor  to  set  aside  a  transfer  under  13 
Elizabeth,  chap.  5,  being  a  legal  right,  though  the  Courts 
of  Equity  have  always  exercised  concurrent  jurisdiction  (i)» 
and  unless  the  right  to  recover  the  debt  is  barred  by  the 
Statute  of  Limitations,  the  legal  right  to  avoid  the  trans- 
action exists  (j). 

Laches. — Laches  is  accordingly  no  defence  to  an  action 
if  the  delay  has  not  continued  long  enough  to  bar  the  legal 
right  (k).  Cases  where  relief  has  been  sought  on  merely 
equitable  grounds  are  not  in  point.  In  Re  Maddever(l)  the 
action  was  not  brought  for  ten  years  after  the  death  of  the 
grantor.  The  plaintiff  in  the  action  had  been  aware  of  the 
facts  during  the  whole  of  the  time,  and  had  no  reason 
justifying  the  delay.  Baggallay,  L.J.,  said  in  giving  judg- 
ment :  "  I  do  not  see  how  the  right  can  be  lost  by  mere  de- 
lay to  enforce  it  unless  the  delay  is  such  as  to  cause  a 
statutory  bar."  These  words  might  lead  one  to  suppose 
that  fraudulent  transactions  of  this  nature  were  within  the 
Statute  of  Limitations,  but  as  has  been  said  in  an  Ontario 
case,  they  refer  to  such  delay  on  the  part  of  a  plaintiff  as 

(h)  May,  p.  531;  Hungerford  v.  Earle  (1692),  2  Vern.  261; 
Bates  V.  Graves  (1793),  2  Ves.  295;  Russell  v.  Bammond  (1738),  1 
Atk.  131;  Hobbs  v.  Hull  (1788),  1  Cox  445;  Adames  v.  Hallett 
(1868),  L.R.  6  Eq.  468.  The  defendant  may,  of  course,  show  that 
the  plaintiff  is  not  a  "  creditor."    See  title  "  Creditors." 

(t)   May,  p.  531. 

(/)   Struthers  v.  Glennie  (1887),  14  O.R.  726. 

(k)  Trites  v.  Humphreys  (1898),  2  KB.  Eq.  2;  Re  Maddever, 
27  Chy.  D.  523. 

( I )   Supra. 
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would  bar  his  right  to  a  judgment  for  the  debt,  and  do 
not  imply  that  a  deed  which  is  by  the  statute  fraudulent 
as  to  creditors  is  validated  because  it  may  not  be  attacked 
for  ten  or  twenty  years;  if  it  is  a  fraudulent  deed  it  re- 
mains so  to  the  end  of  time,  although  it  might  not  be  effec- 
tively impeachable  because  of  purchasers  for  value  without 
notice  having  intervened,  or  because  of  the  claims  of  all 
creditors  have  been  barred  or  extinguished  by  lapse  of 
years  (m). 

And  a  subsequent  creditor  may  not  only  lose  his  right  to 
impeach  the  transaction  by  his  debt  being  barred,  but  if  he 
has  to  rely  on  the  existence  of  a  debt  which  was  in  existence 
at  the  time  of  the  transfer  he  may  lose  his  right  of  action 
by  that  debt  being  barred  (n). 

Impeaching  Creditor  having  had  Knowledge  of  Circum- 
stances.— Where  a  creditor  seeking  to  set  aside  a  transaction 
was  himself  cognizant  of  all  the  circumstances  in  regard  to 
it  prior  to  his  becoming  a  creditor,  he  cannot  succeed.  He 
knew  that  the  property  transferred  was  not  available  to 
satisfy  any  liability  which  might  be  created  (s). 

And  if  the  deed  complained  of  has  been  made  with  the 
knowledge  and  assent  of  a  creditor  and  under  his  advice, 
he  cannot  be  heard  to  complain  of  it ;  he  is  not  defrauded 
by  it,  and  it  is  binding  upon  him  and  upon  the  grantor,  and 
can  only  be  set  aside  as  against  creditors  who  are  de- 
frauded {t). 

Nor  can  a  creditor  take  the  benefit  of  the  consideration 
for  a  conveyance  and  at  the  same  time  attack  the  convey- 

(m)   Boyer  v.  Gaffield  (1886),  11  O.R.  571. 

(n)   Struthers  v.  Glennie  (1887),  14  O.R.  726. 

(s)  Ferguson  v.  Ferguson  (1884),  9  O.R.  218.  See  also  Sagitary 
V.  Hide  (1688),  2  Vern.  44;  Olliver  v.  King  (1856),  8  DeG.  M.  &  G. 
110;  Golden  v.  Gillam   (1881),  46  L.T.  222. 

(0  Blackley  v.  Kenny  (1889),  16  A.R.  522;  Gordon  v.  Proctor 
(1890),  20  O.R.  53. 
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ance  as  fraudulent  {u).  And  so,  where  creditors  seized 
shares  in  a  company  allotted  to  their  debtor  in  considera- 
tion of  the  conveyance  by  him  of  his  assets  to  the  company, 
it  was  held  that  they  could  not  attack  the  conveyance  (v). 
An  execution  creditor  who  purchases  and  takes  a  trans- 
fer of  a  fraudulent  mortgage  of  property  is  not  estopped 
thereby  from  setting  up  in  an  action  against  him  for  the 
seizure  of  the  same  property  under  his  execution  against 
the  grantor  of  the  mortgagor,  that  the  grantor  was  not 
the  owner  of  the  property  in  question,  and  that  the  con- 
veyance to  the  mortgagor  by  him  was  fraudulent  and  void 
as  against  the  creditors  of  the  latter  {w). 

Certificate  of  Title. — A  somewhat  unique  case  arose  in 
Manitoba  where  it  was  sought  to  take  advantage  of  a  cer- 
tificate of  title  which  by  statute  was  in  general  conclusive 
as  to  the  ownership  of  the  property. 

Certain  lands  had  been  purchased  at  the  tax  sale  by  a 
judgment  debtor  with  his  own  money  and  placed  in  his 
niece's  name.  The  niece  procured  a  certificate  of  title 
under  the  Real  Property  Act  of  Manitoba,  and  it  was 
claimed  that  these  certificates  were  conclusive  as  to  the  title 
of  the  niece. 

The  Act,  however,  provided  that  a  certificate  of  title  is 
subject  to  the  right  of  any  person  to  show  fraud  wherein 
the  registered  owner  has  participated  or  colluded,  the  onus 
of  proving  such  fraud  being  placed  on  the  person  alleg- 
ing it.. 

The  purchase  in  the  name  of  the  niece  being 
regarded  as  fraudulent  by  the  Court,  she  was  held  to  be 

(«)  Wood  V.  Reeaor,  22  A.R.  57;  Beemer  v.  Oliver,  10  A.R.  656; 
Miller  v.  Hamlin,  2  O.R.  103. 

(p)  Rielle  v.  Reid  (1899),  26  A.R.  54. 

(to)  See  also  on  this  point  Beemer  v.  Oliver  (1884),  3  O.R.  523; 
Peers  v.  Carroll  (1860),  19  U.C.R.  229;  Wakefield  v.  Lynn  (1856), 
5  C.P.  410.  As  to  the  effect  of  a  misstatement  of  consideration  given 
by  a  purchaser,  as  an  estoppel,  see  McCarty  v.  McMurray  (1871),  18 
Gr.  604. 
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guilty  of  constructive  fraud  as  participant  in  the  trans- 
action, and  thus  brought  within  the  exceptions  provided 
by  the  statute  (x). 

Settlement  of  Action. — It  is  well  settled  that  in  an  action 
by  a  creditor  on  behalf  of  himself  and  all  other  creditors 
to  set  aside  a  fraudulent  conveyance  the  actual  plaintiff 
may  before  judgment  settle  the  action  on  any  terms  he 
thinks  proper.  He  may  discontinue  it,  or  he  may  dismiss 
it,  but  no  other  creditors  can  complain.  But  after  judg- 
ment, it  enures  to  the  benefit  of  all.  The  defendant  cannot 
get  rid  of  it  by  paying  or  settling  with  the  actual  plaintiff 
alone.  If  he  should  do  so  any  other  creditor  would  be 
entitled  to  obtain  an  order  for  the  carriage  of  the  judgment 
and  to  have  it  enforced  according  to  its  terms. 

Before  judgment  no  other  person  of  the  class  is  bound 
to  rely  on  the  diligence  of  the  plaintiff  in  the  suit,  but  may 
sue  on  his  own  behalf.  After  a  decree,  however,  no  second 
suit  is  permitted  ( 2/).  If  two  suits  are  pending  at  the  same 
time  to  impeach  the  same  transaction  they  may  be  consoli- 
dated or  one  of  them  may  be  stayed  to  abide  the  result  of 
the  other. 

Inferior  Courts. — A  County  Court  judgment  establishing 
or  setting  aside  a  transaction  being  the  decision  of  an  in- 
ferior tribunal  of  limited  jurisdiction  cannot  act  as  a  bar 
in  respect  to  the  possibility  of  a  subsequent  action  in  a 
Superior  Court  (z). 

{x)  Merchants  Bank  v.  McKenzie  (1900),  13  Man.  19.  See  also 
Re  Massey  &  Gibson  (1890),  7  Man.  R.  172;  and  Harris  v.  Rankin 
(1887),  4  Man.  R.  115;  Merchants  Bank  v.  Clarke  (1871),  18  Gr. 
594. 

(y)  Canadian  Bank  of  Commerce  v.  Tinning  (1893),  15  P.R. 
401. 

(z)  Davies  v.  McMillan,  Supreme  Court  of  Canada,  May  1st, 
1893,  Coutlee  Dig.  p.  113.  See  also  Fox  v.  Symington  (1886'),  13 
A.R.  296;  Schamehom  v.  Traske  (1870),  30  U.C.R.  543.  See  also 
Smith  V.  Doyle  ( 1879) ,  4  A.R.  471 ;  Hanford  v.  Storie,  2  Sim.  &  Stu. 
196;  York  v.  White  (1845),  10  Jur.  168;  Gillies  v.  Eoio  (1872),  19 
Gr.  32. 
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Right  of  Action  Lost. — The  remedies  of  a  person  de- 
frauded under  the  statutes  of  Elizabeth  to  elect  and  avoid 
a  debt  as  fraudulent  may  also  be  barred  in  either  of  the 
following  ways : — 

(1)  By  the  deed  having  become  for  value  by  a  con- 
sideration arising  ex  post  facto  before  any  steps  are  taken 
by  that  person  to  impeach  it. 

(2)  The  voluntary  grantee  may  have  divested  himself 
of  the  property  by  a  J)ona  fide  transfer  of  it  for  value  to  a 
bona  fide  purchaser  for  value  without  notice  of  fraud  (a). 

(o)  May  on  Fraudulent  Conveyances,  2nd  ed.,  p.  325;  Tennant 
V.  Gallow  (1894),  26  O.R.  p.  61,  and  see  next  chapter. 
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CHAPTER  XIX. 

Following  the  Proceeds  Where  There  Has  Been  a 
Second  Transfer. 

Following  Proceeds. — It  may  be  said  to  be  a  general 
principle  that  if  the  Court  can  trace  money  or  property, 
wrongfully  obtained,  from  the  party  really  entitled  to  it  into 
any  other  shape,  it  will  intervene  to  secure  it  for  the  true 
owner  or  party  entitled  (6). 

In  the  case  cited  money  had  been  stolen,  and  the  true 
owner  of  it  was  held  entitled  to  a  leasehold,  furniture  and 
other  chattels  purchased  with  the  stolen  money,  and  an  in- 
junction was  granted  to  restrain  the  disposition  of  such 
property  until  the  hearing. 

The  principle  has  been  usually  applied  to  the  case  of 
trust  moneys,  but  the  Courts  in  this  case  seemed  to  con- 
sider it  applicable  to  other  moneys  and  other  property  (c). 

Common  Law  Rule. — ^Where  a  transferee  from  a  debtor 
in  fraud  of  creditors  has  realized  the  property  transferred 
and  received  the  proceeds  in  a  shape  that  cannot  be  ear- 
marked, the  gcne-'al  rule  before  statutory  modification* 
were  made  was  that  a  creditor  who  had  been  thereby  de- 
frauded could  not  make  the  fraudulent  transferee  account 
for  the  proceeds  (a).    The  equitable  right  of  the  plaintiff 

(6)  Martin  v.  McAlpine  (1883),  8  A.R.  675.  See  also  Merchants 
Express  Co.  v.  Morton  (1868),  15  Gr.  274. 

(c)  See  also  Ross  v.  Dunn  (1889),  16  A.R.  552;  Cumminga  v. 
Taylor  (1898),  28  S.C.R.  337.  In  the  recent  English  case  of  Re 
Mouat,  [1899]  1  Ch.  831,  an  insolvent  debtor  transferred  a  policy  of 
life  insurance  with  intent  to  defraud  his  creditors.  The  transferee 
collected  the  moneys  secured  by  the  policy  and  invested  them.  It 
was  held  that  the  creditors  of  the  insolvent  might  reach  the  moneys 
so  invested. 

(a)   See  Statutory  Changes,  p.  227,  infra. 
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in  this  class  of  cases  was  to  have  any  impediment  removed 
or  declared  invalid  which  impeded  the  operation  of  his 
writs  of  execution.  So  long  as  the  property  of  his  execution 
debtor  remained  distinguishable,  and  so  long  as  no  purchaser 
for  value  without  notice  intervened,  so  long  the  Court  might 
award  relief  against  that  property  in  the  hands  of  fraudu- 
lent or  voluntary  holders.  But  where  the  first  holder  had 
sold  the  property  obtained  fi'om  the  debtor  and  received 
the  proceeds  in  a  shape  that  could  not  be  ear-marked,  there 
was  no  jurisdiction  beyond  the  further  remedy  which  the 
Statute  of  Elizabeth  prescribes,  namely,  that  all  parties  to 
fraudulent  conveyances  or  assignments  thereunder  shall 
forfeit  a  year's  value  of  the  lands  and  the  whole  value  of 
the  goods,  whereof  one  half  shall  go  to  the  Crown  and  one 
half  to  the  party  aggrieved  to  be  recovered  (d). 

In  Stuart  v.  Tremain{e)  the  Court  said:  "The 
statute  declares  that  the  transfer  by  way  of  fraudulent 
preference  shall  be  null  and  void  as  against  the  creditors  of 
the  transferor.  That  means,  as  is  well  settled,  that  the 
transaction  is  good  as  between  the  parties  to  it,  and  is  void- 
able only  at  the  election  of  creditors.  Before  the  plaintiff 
is  in  a  position  to  question  the  validity  of  the  transfer,  the 
assets  have  been  bona  fide  alienated  to  a  purchaser  for  value 
against  whom  he  has  no  relief.  Under  the  statute  the 
plaintiff 's  remedy  is  to  have  any  obstruction  removed  which 
impedes  the  operation  of  his  writs  of  execution. 

"We  do  not  see  that  the  statute  entitles  him  to  any 
further  relief,  or,  indeed,  enables  the  Court  to  grant  any. 

(d)  Davis  v.  Wickson  (1882),  1  O.R.  369;  Cascaden  v. 
Mcintosh  (1892),  2  B.C.R.  268.  See  also  Morwood  v.  South  York- 
shire Railway  Co.  (1858),  3  H.  &  N.  798;  Totten  v.  Douglas  (1871), 
18  Gr.  341;  Ross  v.  Dunn  (1889),  16  A.R.  552;  Harvey  v. 
McNaughton  (1884),  10  A.R.  616. 

(e)  (1883),  3  O.R.  190. 
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His  pursuit  of  the  assets  exigible  under  execution  fails  when 
a  bona  fide  sale  takes  place."  (/) 

Where  the  transferee  disposes  of  the  assets  in  the  ordi- 
nary course  of  his  business  buying  new  stock  in  place  of 
the  old  the  property  is  no  longer  distinguishable,  and 
usually  in  such  a  case  the  proceeds  could  not  be  said  to  be 
ear-marked  (g). 

And  where  a  debtor  sold  his  stock  in  trade  to  a  third 
party  who  gave  his  note  for  the  purchase  money  and  the 
debtor  endorsed  the  note  in  favour  of  a  favoured  creditor 
who  discounted  it  with  the  bank,  it  was  held  that  as  the  note 
had  been  disposed  of  to  a  iona  fide  holder  for  value  no  re- 
lief could  be  given (^). 

The  same  rule  would  of  course  apply  if  the  voluntary 
transferee  had  made  a  settlement  in  consideration  of  mar- 
riage (l). 

Labatt  v.  Bixel. — In  the  case  of  Lahatt  v.  Bixel{i)  the 
transferee  of  certain  book  debts  had  made  collections,  and 
on  the  transfer  being  set  aside  he  was  ordered  to  account 
for  the  moneys  received  in  this  way.  In  Robertson  v. 
Holland  this  case  was  criticized  as  being  not  in  accord  with 
other  authorities  on  the  subject.  It  was  said  that  "no 
authority  is  cited  in  Lahatt  v.  Bixel,  and  no  case  has  been 
cited  to  us  as  following  it."  In  Masuret  v.  Stewart  (j)  the 
Court  said  that  the  Chancellor  who  decided  Labatt  v.  Bixel 
may  have  proceeded  upon  evidence  which  showed  that  the 

(f)  And  see  also  Lahatt  v.  Biasel  (1881),  28  Gr.  593;  Martin  v, 
McAlpine  (1883),  8  A.R.  676;  Merchants  Express  Co.  v.  Morton 
(1868),  15  Gr.  274. 

(g)  Rielle  v.  Reid  (1899),  26  A.R.  p.  62. 

(h)   Robertson  v.  Holland   (1888),  16  O.R.  532. 
(I)   Prodgers  v.  Langham,    1   Siderfin     134;    Oibson    v.  Bruce 
(1843),  5  M.  &  Gr.  399;    Huguenin  v.  Baseley   (1807),  14  Ves.  273. 
(i)    (1881),  28  Gr.  593. 
(/)    (1892),  22  O.E.  p.  300. 
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collection  of  the  book  debts  in  question  there  was  made  after 
the  institution  of  the  suit,  and  if  so,  such  decision  might  not 
be  in  conflict  with  any  of  the  other  cases. 

The  attacking  creditor  has  no  right  to  call  upon  the 
purchaser  for  value  from  the  transferee  to  account  for  any 
money  still  remaining  due  by  him  to  the  fraudulent 
grantee  (fc). 

Masuret  v.  Stewart. — The  case  of  Masuret  v.  Stewart {m) 
has  been  regarded  as  a  departure  from  the  general  prin- 
ciple. In  this  case  the  Court  really  proceeded  on  the 
ground  that  the  sale  to  the  first  transferee  was  merely  a 
feigned  and  colorable  one  and  a  scheme  entered  into  when 
the  debtor  was  to  the  knowledge  of  the  transferee  in  insol- 
vent circumstances,  and  carried  out  with  intent  on  the  part 
of  both  to  defeat  the  creditors  of  the  debtor.  The  trial 
Judge  also  found  it  impossible  to  reach  the  conclu- 
sion that  the  transaction  was  a  fair  one  and  intended  to 
pass  the  property  for  valuable  consideration.  The  Court 
in  giving  judgment  said  that  it  appeared  that  part  at  least 
of  the  specific  moneys,  the  proceeds  of  the  sale  by  the 
fraudulent  transferee,  were  in  the  hands  of  such  transferee 
at  the  time  of  issue  of  the  writ,  and  ordered  the  transferee 
to  pay  the  money  into  Court  forthwith,  and  failing  obedi- 
ence to  such  order,  that  the  creditor  be  at  liberty  to  issue 
execution  so  as  to  enforce  the  payment  of  that  money  into 
Court  to  be  distributed  among  the  creditors. 

Other  Cases. — In  the  case  of  Tennant  v.  Gallow{n)  Ma- 
suret V.  Stewart  was  discussed  and  it  was  said  that  the 
Court  dealt  with  that  case  as  an  exceptional  one,  and  ex- 
pressly endeavoured  to  avoid  a  conflict  with  the  line  of  cases 
holding  that  the  proceeds  in  the  shape  of  money  of  a  bona 

(k)   Union  Bank  v.  Barber  (1898),  12  Man.  166. 
(m)    (1892),  22  O.R.  290. 
Tn)    (1894),  25  O.R.  56. 

15 — PABKEB. 


226 


POLLOY?ING    THE    PROCEEDS. 


fide  subsequent  sale  cannot  be  reached  by  an  action.  Where 
it  was  the  intention  of  the  parties  that  the  property  should 
pass,  and  a  subsequent  sale  was  made  by  the  grantee,  the 
property  does  pass,  and  under  such  transmission  a  hona  fide 
purchaser  takes  and  holds  it.  It  is  only  as  against  creditors 
that  the  transaction  is  declared  void,  that  is,  it  is  voidable 
if  attacked  before  the  property  has  so  passed  to  a  hona  fide 
purchaser. 

Cornish  v.  Clark {o)  has  been  cited  as  authority  to  show 
that  the  proceeds  of  a  iona  fide  sale  may  be  followed  and 
reached  by  creditors,  but  that  was  not  a  case  of  following 
the  proceeds  of  such  a  sale,  it  was  the  case  of  a  father  in 
effect  settling  all  his  property  upon  his  children  in  fraud 
of  creditors.  There  was  nothing  new  in  a  decree  reaching 
monies  so  settled  or  paid  in  fraud  of  creditors  (p). 

A  distinction  has  also  been  drawn  between  the  case 
where  a  grantee  has  transferred  the  goods  for  value  to  a 
third  person  before  the  transaction  was  impeached,  and 
where  they  have  been  transferred  after  the  proceedings 
have  been  taken  to  impeach  the  transaction.  In  the  latter 
case  the  fraudulent  transferee  is  accountable  for  the  pro- 
ceeds (q). 

However,  if  the  purchase  from  the  voluntary  transferee 
be  not  bona  fide  and  for  value,  the  transaction  may  still  be 
set  aside  (r).  So,  where  a  person  who  was  insolvent  made 
a  voluntary  deed  to  his  daughter  with  the  intention  of  pre- 
venting the  creditors  realizing  out  of  the  property,  and  the 
daughter  subsequently  transferred  the  property  to  a  third 
party  who  had  full  notice  of  the  circumstances,  it  was  held 
that  the  whole  transaction  could  be  set  aside  by  the  father 's 
creditors  (s). 

(o)  (1872),  L.R.   14  Eq.   184. 

(p)  Tennant  v.  Gallow   (1894),  25  O.R.  p.  60. 

iq)  Osborne  v.  Carey  (1888),  5  Man  R.  237. 

(r)  Buchanan  v.  Dinsley  (1865),  11  Gr.  132. 

(s)  O'Connor  V.  Bernard,  2  Jones  (Ir.   Exch.)   654. 


1 


FOLLOWING    THE    PROCEEDS.  227 

And  notice  to  the  transferee  that  proceedings  to 
impeach  the  grant  to  his  vendor  as  a  fraudulent  convey- 
ance are  pending  will  be  sufficient  (t). 

The  fact  that  a  grantee  of  fraudulently  conveyed  lands 
has  sold  part  of  them  to  a  bona  fide  purchaser  will  not  pre- 
vent a  decree  being  made  setting  aside  the  conveyance  as 
to  the  other  lands  (u). 

Provincial  Acts. — These  principles  have  been  altered 
by  some  of  the  Provincial  Acts  in  cases  governed  by  those 
Acts,  In  Manitoba,  New  Brunswick  and  Prince  Edward 
Island  it  has  been  provided  that  if  the  person  to  whom  any 
gift,  conveyance,  assignment,  transfer,  delivery  or  payment 
invalidated  by  the  statute  has  been  made,  shall  have  sold  or 
disposed  of  the  property  which  was  the  subject  of  such  gift, 
conveyance,  assignment,  transfer,  delivery  or  payment,  or 
any  part  thereof,  the  moneys  or  other  proceeds  realized 
therefor,  may  be  seized  or  recovered  in  any  actions  to  set 
aside  the  transaction  by  the  assignee  as  fully  and  effectually 
as  the  property  if  still  remaining  in  the  possession  or  con- 
trol of  such  person  could  have  been  seized  or  recovered  (v). 

The  original  of  these  enactments  appears  to  be  48  Vict. 
(Ont.),  chap.  26,  sec.  8.  These  provisions  only  apply  where 
there  has  been  an  assignment,  so  that  if  a  debtor's  assets 
had  been  transferred  a  second  time,  and  he  refused  to  make 
an  assignment,  there  would  be  no  redress. 

The  question  was  raised  in  the  case  of  Meharg  v.  Lum- 
bers (w)  whether  the  words  "disposed  of"  are  sufficient  to 
describe  the  collection  of  book  debts,  and  the  Court  held 
that  they  were.    They  said  that  if  the  transferee  were  asked 

(0   Forman  v.  Hodgson  (1865),  12  Gr.  150. 

(u)   Leacock  v.  Chambers  (1886),  3  Man.  R.  645. 

(v)  R.S.M.  (1903),  cap.  8,  sec.  49;  N.B.,  58  Vict.  cap.  6,  sec.  8; 
P.E.I.,  61  Vict.  cap.  4,  sec.  11. 

{w)    (1896),  23  A.R.  51. 
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how  he  had  disposed  of  the  book  debts  he  might  properly 
answer  that  he  had  collected  them. 

Accordingly  it  was  held  that  where  an  assignment  of 
book  debts  is  set  aside  as  a  preference  in  an  action  by  an 
assignee  for  the  benefit  of  creditors,  the  preferred  creditor 
must  pay  to  the  assignee  moneys  collected  by  him  under 
the  preferential  security  before  the  attack  upon  it.  The 
effect  of  setting  aside  the  assignment  of  book  debts  is  that 
the  assignment  becomes  and  is  utterly  void,  and  that  being 
so,  it  follows  that  the  moneys  collected  by  the  transferee 
are  the  proceeds  of  part  of  the  property  vested  in  the 
assignee  by  force  of  the  assignment,  and  he  is  entitled  to 
treat  the  transferee  as  holding  them  in  trust  for  him. 

Ontario  Act. — A  much  more  comprehensive  enactment 
has  been  passed  in  Ontario.    It  provides  that : — 

**  (1)  In  the  case  of  a  gift,  conveyance,  assignment  or 
transfer  of  any  property,  real  or  personal,  which  in  law  is 
invalid  against  creditors,  if  the  person  to  whom  the  gift, 
conveyance,  assignment  or  transfer  was  made  shall  have 
sold  or  disposed  of,  realized  or  collected  the  property  or 
any  part  thereof,  the  money  or  other  proceeds  may  be  seized 
or  recovered  in  any  action  by  a  person  who  would  be  en- 
titled to  seize  and  recover  the  property  if  it  had  remained 
in  the  possession  or  control  of  the  debtor  or  of  the  person 
to  whom  the  gift,  conveyance,  transfer,  delivery  or  payment 
was  made,  and  such  right  to  seize  and  recover  shall  belong, 
not  only  to  an  assignee  for  the  general  benefit  of  the  credi- 
tors of  the  said  debtor,  but  in  case  there  is  no  such  assign- 
ment, shall  exist  in  favor  of  all  creditors  of  such  debtor  (re). 

**  (2)  Where  there  has  been  no  assignment  for  the 
benefit  of  creditors,  and  the  proceeds  are  of  a  character  to 
be  seizable  under  execution,  they  may  be  seized  under  the 

(x)    58  Vict.,  chap.  23,  sec.  1. 


FOLLOWING    THE    PROCEEDS.  229 

execution  of  any  creditor,  and  shall  be  distributable  amongst 
the  creditors  under  The  Creditors'  Relief  Act  or  other- 
wise (i/). 

"  (3)  Where  there  has  been  no  assignment  for  the  bene- 
fit of  creditors,  and  whether  the  proceeds  realized  aforesaid 
are  or  are  not  of  a  character  to  be  seized  under  execution, 
an  action  may  be  brought  therefor  by  a  creditor  (whether 
an  execution  creditor  or  not),  on  behalf  of  himself  and  all 
other  creditors,  or  such  other  proceedings  may  be  taken  as 
may  be  necessary  to  render  the  said  proceeds  available  for 
the  general  benefit  of  the  creditors  (2). 

"  (4)  This  section  shall  not  apply  as  against  innocent 
purchasers  of  the  property."  (a) 

Seattle  v.  Holmes. — The  construction  of  this  enactment 
was  discussed  in  Beattie  v.  H dimes {})) .  In  that  case,  within 
sixty  days  of  the  making  of  an  assignment  for  the  benefit 
of  creditors,  the  insolvent  transferred  to  a  person  in  trust 
for  certain  of  his  creditors,  a  quantity  of  butter,  which  was 
sold,  realizing  $1,800,  and  the  proceeds  were  distributed 
amongst  such  creditors  in  proportion  to  their  claims, 
whereby  they  acquired  a  preference.  The  assignee  then 
sued  one  of  the  creditors  to  recover  back  the  moneys  paid 
him  as  his  share,  the  amount  so  sought  to  be  recovered  being 
within  the  jurisdiction  of  the  Division  Court.  It  was  held 
that  the  transfer  was  divisible  into  as  many  parts  as  there 
were  shares,  and  the  Division  Court  had  jurisdiction  to 
entertain  the  action. 

The  Court  said : — ' '  This  sec.  10  of  the  Ontario  Act  gives 
to  the  plaintiff  in  his  capacity  of  assignee  the  right  to  sue 
for  the  proceeds  of  any  of  the  property  of  the  debtor  which 
has  passed  into  the  hands  of  a  third  party  from  one  who 

(y)  68  Vict.,  chap.  23,  sec.  2. 

(z)  58  Vict.,  chap.  23,  sec.  3. 

(a)  R.S.O.  (1897),  chap.  147,  sec.  10. 

(b)  (1898),  29  O.R.  264. 
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has  obtained  from  the  debtor  a  transfer  of  property,  if  the 
transfer  be  invalid  against  creditors  under  the  provisions 
of  the  Act.  As  applied  to  a  transaction  similar  to  the  one 
in  question  here,  it  provides  that  if  the  property  so  trans- 
ferred is  so  disposed  of  or  realized  or  collected  by  the  per- 
son to  whom  the  transfer  is  made,  the  money  or  other 
proceeds  may  be  seized  or  recovered  in  any  action  by  any 
person  who  would  be  entitled  to  seize  or  recover  the  pro- 
perty had  it  remained  in  the  custody  of  the  debtor,  and 
that  such  right  to  seize  and  recover  shall  belong  not  only 
to  the  assignee  for  the  general  benefit  of  creditors,  but  in 
case  there  is  no  such  assignment  shall  exist  in  favor  of  all 
the  creditors  of  the  debtor. 

"Nothing  is  said  about  first  setting  aside  the  transfer, 
but  the  right  to  recover  is  given  to  any  one  who  would  be 
entitled  to  recover  the  property  if  it  had  remained  in  the 
possession  or  control  of  the  debtor  himself. 

"The  transaction  is  always  invalid  as  against  a  creditor 
choosing  to  treat  it  as  invalid  against  him.  The  invalidity 
arises  not  from  a  judgment  of  a  Court,  but  from  the  statute 
which  makes  the  transaction  invalid.  The  Court  merely 
decides  whether  the  plaintiff  in  the  action  is  a  person  who 
can  treat  it  as  invalid,  and  whether  it  is  a  case  within  the 
provisions  of  the  enactment.  The  Court  neither  makes  nor 
unmakes  a  contract,  it  decides  upon  its  existence  or  non- 
existence, validity  or  invalidity.  The  assignee  sues  for 
money  which,  if  the  transaction  is  invalid,  he  is  entitled  to 
recover.  The  question  is  one  between  him  and  the  person 
who  has  the  money  or  goods." 

Conn  V.  Smith. — In  the  case  of  Conn  v.  Smith  (c)  it 
was  sought  to  extend  the  provisions  of  these  sections  as  to 
following  proceeds  to  the  case  of  a  transaction  attacked 
under  the  Bank  Act.  It  was  alleged  that  certain  pledges 
had  been  made  in  respect  of  which  there  had  been  no  con- 
(c)    (1897),  28  O.R.  629. 
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temporaneous  advances,  and  that  the  pledges  were  invalid 
under  sec.  75  of  the  Bank  Act.  The  Court,  however,  held 
that  the  words  "invalid  against  creditors"  should  be  treated 
as  limited  to  transactions  invalid  as  against  creditors  qua 
creditors,  and  not  extended  to  transactions  declared  invalid 
for  reasons  other  than  those  designed  to  protect  creditors. 
The  Court  said  that  in  interpreting  the  clause  under 
consideration  regard  must  be  had  to  the  context,  and  to  the 
specific  objects  of  the  legislation,  of  which  it  forms  a  part ; 
these  are  the  prevention  of  fraud  upon  creditors  and  the 
prevention  of  unjust  preferences  of  one  creditor  over 
another  by  insolvent  persons.  That  is  to  say,  the  provisions 
of  these  Acts  are  directed  against  the  acts  of  persons  in 
insolvent  circumstances  who  may  be  endeavoring  to  pre- 
vent the  proper  and  equal  distribution  of  their  estates 
amongst  their  creditors.  To  seek  to  extend  the  provisions 
of  this  class  of  legislation  to  the  Bank  Act  and  to  make  it 
applicable  to  transfers  of  property  which  are  invalid  or 
voidable  for  reasons  in  which  the  rights  of  creditors  as  such 
are  not  in  any  degree  involved,  is  not  logical. 
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CHAPTER  XX. 

Effect  of  Setting  Aside  the  Transfer. 

Where  an  order  is  made  setting  aside  a  transfer  under 
the  statute,  the  property  becomes  subject  to  claims  of  all 
creditors,  including  the  fraudulent  transferee,  and  subse- 
quent creditors  participate  pro  rata{n). 

This  doctrine  has  been  arrived  at  by  a  liberal  construc- 
tion of  the  words  of  the  statute,  by  which  transactions  are 
declared  void  only  as  against  a  person  whose  actions  are, 
shall  or  might  be  disturbed,  hindered,  delayed  or  defrauded. 

As  a  general  rule,  where  there  is  more  than  one  mort- 
gage or  charge  on  property,  and  the  first  is  set  aside,  the 
effect  of  such  an  order  is  to  accelerate  subsequent  encum- 
brancers generally  (o). 

But  where  there  are  two  mortgages  attacked  by  a  credi- 
tor as  fraudulent,  and  he  succeeds  in  setting  aside  the  first 
mortgage,  the  second  being  declared  valid,  there  is  no  right 
of  subrogation,  and  he  is  not  entitled  to  priority  over  the 
second  mortgagee.  In  such  a  case,  however,  he  may  be 
allowed  his  costs  as  a  first  charge  on  the  fund  in  the  nature 
of  salvage  (p). 

Doctrine  of  Subrogation. — The  doctrine  of  subrogation 
does  not  apply  in  favor  of  a  party  who  has  not  paid  any 
sum  of  money  or  given  any  other  thing  in  satisfaction  or 
extinguishment  of  a  security  claim  or  demand,  or  partly  so. 

(n)  Beaumont  v.  Thorpe  (1747),  1  Ves.  Sr.  27;    Gugen  v.  Samp- 
son (1866),  4  F.  &  F.  974;    Strong  v.  Strong  (1854),  18  Beav.  408. 

(o)   Sanguinetti  v.  Stuckey's  Banking  Co.,   [1895]    1   Ch.    176; 
Re  Farnham,  [1895]  2  Ch.  799;  [1896]  1  Ch.  836. 

(p)    Coursolles  v.  Fookes  (1889),  16  O.R.  691. 
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There  may  be  exceptions  to  the  rule,  but  the  case  of  a 
creditor  setting  aside  a  first  mortgage  is  not  one  of  them(g). 

In  the  United  States  it  has  been  held  that  there  is  a 
distinction  between  constructive  and  actual  fraud  as  affect- 
ing the  repayment  of  money  advanced  by  a  purchaser 
where  the  transaction  is  set  aside.  If  there  has  been 
fraudulent  intent  on  the  part  of  the  debtor  of  which  the 
transferee  has  had  knowledge  or  notice,  and  the  transaction 
is  set  aside,  it  is  set  aside  absolutely,  and  is  not  permitted 
to  stand  as  a  security  for  any  indemnity  to  the  transferee, 
nor  are  his  rights  considered  in  the  matter  at  all  (r). 

As  was  said  in  one  case,  the  law  does  not  protect  the 
perpetrator  of  the  fraud  to  the  extent  of  his  investment  («). 

Constnictive  Fraud. — ^Where,  however,  the  deed  is  ob- 
tained under  inequitable  circumstances,  and  is  merely  con- 
structively fraudulent  as  if  the  consideration  is  entirely 
inadequate,  the  transferee  has  been  allowed  to  hold  it  as 
security  for  the  amount  actually  paid  (t). 

Void  in  Part — ^Void  in  Toto. — The  rule  seems  to  be  fol- 
lowed in  all  jurisdictions  that  a  transaction  void  under  the 
statutes  of  Elizabeth  in  part  is  void  in  every  respect  (it). 
The  unlawful  design  is  regarded  as  vitiating  the  entire  in- 
strument, and  the  designs  of  the  parties  cannot  be  confined 
to  one  particular  parcel  of  property (t^). 

iq)   Ooursolles  v.  Fookes  (1889),  16  O.R.  691. 

(V)  See  Baldtcin  v.  Short  (1891),  125  N.Y.  553;  Boyd  v.  Dun- 
lap,  1  Johnson  Ch.  N.Y.  478;  Shand  v.  Hanley  (1877),  71  N.Y.  319; 
Bnggs  v.  Mernll  (1873),  58  Barbour  N.Y.  389. 

(«)   Sands  v.  Codwise  (1803),  4  Johnson  N.Y.  536. 

it)   Boyd  V.  Dunlap,  1  Johns.  Ch.  N.Y.  478. 

(tt)  Totten  V.  Douglas  (1871),  18  Gr.  341;  Twyne's  Case,  2  Co. 
Fol.  80  b,  p.  212;  Saunders  66  Note  4;  Russell  v.  Winne  (1868),  37 
N.Y.  591;  Roberts  v.  Victor  (1892),  130  N.Y.  585. 

(v)  Baldwin  v.  Short  (1891),  125  N.Y.  553. 
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In  Commercial  Bank  v.  Wilson  (w)  it  was  held  that  a 
judgment  fraudulent  against  creditors  as  to  part  of  the 
same  included  therein  is  altogether  void  as  against  such 
creditors.  The  statute  makes  the  transaction  ''utterly 
void,"  and  it  was  said  that  the  Court  will  not  condescend 
to  go  into  the  consideration  whether  any  and  what  part 
may  not  have  been  founded  in  a  just  and  legal  demand  (x). 

This  principle  was  followed  in  Totten  v.  Douglas  (y), 
and  it  was  said  that  a  mortgage  must  stand  in  this  respect 
in  the  same  position  as  a  judgment,  and  that  a  mortgage 
fraudulent  in  part  must  be  void  in  toto. 

Not  TJnder  Provincial  Acts. — Under  the  Provincial 
Statutes  a  different  rule  is  followed.  These  Acts  contain 
provisions  excepting  * '  any  assignments  of  any  goods  of  any 
kind  made  by  way  of  security  for  any  present  actual  bona 
fide  advance  of  money."  This  provision  was  considered  in 
Mader  v.  McKinnon  (z)  to  be  sufficient  to  validate  an 
assignment,  etc.,  to  the  extent  of  any  present  actual  hona 
fide  advance,  to  secure  which  the  assignment  was  given, 
though  as  to  the  residue  of  the  amount  covered  by  the 
security  it  could  not  be  maintained. 

The  general  rule  as  to  validity  of  contracts  void  in  part 
is  that  ' '  if  you  cannot  sever  the  illegal  from  the  legal  part 
of  the  contract,  the  whole  is  void,  but  where  you  can  sever 
them,  whether  the  illegality  be  created  by  statute  or  com- 
mon law,  you  may  reject  the  bad  and  retain  the  good"(a). 


(w)    (1868),  14  Gr.  473. 

{x)  And  see  Twyne's  Case,  2  Co.  Fol.  80  b,  p.  212;  .Saunders  66 
Note  4. 

iy)    (1871),  16  Gr.  243.    See  S.C.  in  18  Gr.  341. 

(z)    (1892),  21  S.C.R.  p.  653. 

(o)  Kitching  v.  Hicks  (1884),  6  O.K.  p.  752;  Ooulding  v. 
Deeming  (1887),  15  O.K.  p.  212;  Pickering  v.  Ilfracombe  Ry.  Co. 
(1868),  L.R.  3  C.P.  p.  250.  But  see  Cameron  v.  Perrin  (1887),  14 
A.R.  565. 
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Redemption. — It  should  not  be  overlooked  that  a  judg- 
ment creditor  may,  instead  of  attacking  the  mortgage,  ask 
to  redeem  it,  and  this  might  prove  an  advantageous  course 
where  the  consideration  is  inadequate  (&). 

Validity  Inter  Partes. — A  transfer,  whether  based  on 
consideration  or  not  is  valid  as  between  the  immediate 
parties  and  those  claiming  under  them,  no  matter  how 
fraudulent  the  intent  as  against  creditors (c).  Such  a  trans- 
action will  also  be  supported  against  those  creditors  who 
have  been  privy  to  it,  or  assented  to  it(d). 

Extent  to  Which  Set  Aside. — If  set  aside,  a  transfer  will 
only  be  avoided  to  the  extent  necessary  to  satisfy  cred- 
itors (e).  And  the  covenant  in  a  mortgage  to  defeat  cred- 
itors may  be  enforced,  though  the  mortgage  is  set  aside  as 
against  creditors  (gf).  This  is  within  the  express  provision 
of  the  Statute  of  Elizabeth,  which  provides  that  convey- 
ances are  void  "only  as  against  that  person  or  persons,  his 
or  their  heirs,  successors,  executors,  administrators  or  as- 
signs" who  shall  or  might  be  anywise  disturbed,  hindered, 
delayed  or  defrauded. 

(b)  See  generally  Fisher  on  Mortgages,  5th  ed.,  pars.  1452- 
1455;  Stephens  v.  Boisseau  (1896),  23  A.R.  230;  Dickinson  v. 
Duffill  (1863),  10  Gr.  p.  83;  Earl  of  Cork  v.  Russell  (1871),  13  Eq. 
210;  Mildred  v.  Austin  (1869),  L.R.  8  Eq.  220;  Halifax  Banking 
Co.  V.  Matthew  (1889),  16  S.C.R.  721;  Christian  v.  Field  (1842),  2 
Hare  177;  Exton  v.  Oreaves  (1682),  1  Vern.  138;  Acton  v.  Peirce 
(1704),  2  Vern.  480. 

(c)  Bums  V.  Davidson  (1892),  21  0.  R.  p.  550;  Scoble  v.  Hen- 
son  (1862),  12  C.P.  65;  McLeod  v.  McOuirk  (1874),  15  N.B.  238; 
Curtis  V.  Price  (1806),  12  Ves.  89;  Smith  v.  Cherrill  (1867),  L.R.  4 
Eq.  390;  Tanqueray  v.  Bowles  (1872),  L.R.  14  Eq.  p.  157;  Hawes  v. 
Leader,  Cro-Jac  270;  Luff  v.  Horner  ( 1862),  3  F.  &  F.  480. 

(d)  Ollivcr  V.  King  (1856),  8  DeG.  M.  &  G.  110;  Steel  v.  Broum 
(1808),  1  Taun.  381. 

(e)  French  v.  French  (1855),  6  DeG.  M.  &  G.  p.  103. 

ig)  Scoble  V.  Henson  (1862),  12  C.P.  65.  And  compare  Kitching 
V.  Hicks  (1883),  6  O.R.  739. 
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Fraudulent  Purpose  Not  Effected. — In  Symes  v.  Hughes 
(e),  it  was  laid  down  that  if  the  purpose  for  which  a  fraud- 
ulent assignment  was  given  is  not  carried  into  execution, 
and  nothing  is  done  under  it,  the  mere  intention  to  effect 
an  illegal  object  when  the  assignment  was  executed  does  not 
deprive  the  assignor  of  his  right  to  recover  the  property 
from  the  assignee,  who  has  given  no  consideration  for  it. 

Mundell  v.  Tinkis. — This  case  was  examined  in  Mundell 
V.  Tinkis (f),  and  it  was  affirmed  as  a  general  principle  that 
the  Court  never  assists  a  person  who  has  placed  his  pro- 
perty in  the  name  of  another  to  defraud  his  creditors,  and 
it  does  not  signify  whether  a  creditor  has  actually  been 
defeated  or  delayed  (5^).  In  that  case  the  plaintiff  brought 
his  action  to  redeem  a  certain  property  conveyed  by  him  in 
a  deed  absolute  in  form,  and  it  appeared  that  the  deed  in 
question  which  he  now  sought  to  cut  down  to  a  mortgage 
had  indeed  been  executed  by  him  for  the  purpose  of  secur- 
ing a  debt  due  to  the  mortgageee,  but  that  the  main  object 
of  the  transaction  was  to  protect  the  property  from  the 
results  of  an  anticipated  action  for  breach  of  contract. 
After  saying  that  the  language  of  the  Court  was  too  broad 
in  the  case  of  Symes  v.  Hughes,  the  Court  went  on  to  say 
that  it  remained  to  determine  what  is  carrying  out  the  ille- 
gal purpose,  and  up  to  what  period  is  repudiation  possible. 
The  answer  to  this  is  an  affirmation  that  after  the  property 
passes,  whether  by  the  execution  of  a  written  instrument 
or  by  other  means  sufficient  in  law,  it  is  not  open  for  the 
fraudulent  grantor  to  undo  the  matter  either  out  of  Court 
or  by  the  aid  of  the  Court.  The  transferee  is  guilty  only 
of  a  breach  of  honor,  and  not  of  legal  obligation  in  not  re- 
conveying.    To  say  that  the  illegal  purpose  is  not  carried 

(e)   L.R.  (1870),  9  Equity  475. 

if)    (1884),  6  O.K.  625. 

ig)    See  Phelan  v.  Eraser  (1857),  6  Gr.  336. 
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out  unless  it  is  proved  that  some  creditor  has  actually  been 
defeated  or  delayed,  is  imposing  an  unsatisfactory  test,  be- 
cause the  act  and  conduct  of  the  grantor  are  not  affected 
by  the  subsequent  course  of  third  parties. 

So  far  as  he  is  concerned,  the  illegal  purpose  is  com- 
plete, he  has  violated  the  law,  and  should  not  be  allowed 
to  resort  to  the  law  for  protection.  The  Court  said: — 
"When  a  grantor,  so  far  as  he  can,  completes  the  transac- 
tion for  an  illegal  purpose,  and  leaves  it  in  the  power  of  a 
grantee,  during  his  whole  life,  to  make,  at  his  pleasure,  the 
illegal  use  of  the  gift  originally  intended,  he  deserves  all 
the  consequences  attached  to  the  illegality  of  his  act.  If 
the  crime  is  not  complete,  the  merit  is  not  his,  and,  there- 
fore, in  such  a  case,  I  should  not  think  myself  bound  to  re- 
lieve him  against  the  heir  of  the  grantee.  The  plaintiff 
asks  for  equity,  and  does  not  come  with  clean  hands  to 
receive  it.  I  cannot  understand  upon  what  principle  it 
can  be  contended  that  a  person  who  intends  to  commit  a 
fraud  shall  not  have  relief  is  he  succeeds  in  his  attempt,  but 
shall  be  relieved  if  he  fails  or  hesitates  to  proceed  because 
he  fears  a  failure.  His  intention  is  as  fraudulent  in  one 
case  as  the  other  "(/i). 

But  where  there  is  neither  in  law  or  in  fact  a  change  of 
property,  but  the  transfer  is  only  a  semblance,  the  rule  does 
not  apply  (i). 

Necessity  of  Disclosing  Illegality. — Where  the  plaintiff 
cannot  make  out  his  case  without  necessarily  disclosing 


(A)  Johnson  v.  Cline  (1888),  16  O.R.  129.  See  also  Bowea  v. 
Foster  (1858),  2  H.  &  N.  779;  Platatnone  v.  Staple  (1815)  Coop.  261. 
Barnard  v.  Sutton,  7  Jur.  685;  Groves  v.  Oroves  (1829),  3  Y.  &  J. 
163;  Brackenbury  v.  Brackenhury  (1820),  2  J.  &  W.  391;  Scoble  v. 
Benson  (1862),  12  C.P.  65;  Rosenhurgher  v.  Thomas  (1852),  3  Or. 
635;  Langlois  v.  Baby  (1863),  10  Gr.  358;  11  Gr.  21;  Ernes  v.  Bar- 
ber (1869),  15  Gr.  679. 

(i)   Taylor  v.  Bowers  (1875),  1  Q.B.D.  291. 
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the  unlawful  purpose  of  the  transaction,  he  cannot  suc- 
ceeded). 

But  if  the  plaintiff  can  prove  his  case  without  proving 
any  illegality,  as  by  a  deed  of  conveyance  aparently  good, 
he  can  succeed  (A;).  And  in  such  a  case  the  defendant  will 
not  be  allowed  to  show  as  a  reason  why  the  plaintiff  should 
not  recover  the  fraud  in  which  he  himself  participated  (I). 

Specific  Performance. — The  Court  will  not  specifically 
enforce  an  agreement  by  the  fraudulent  grantee  to  reconvey 
the  property  to  the  debtor (m).  And  "if  a  defendant  wishes 
to  set  up  an  answer  to  an  action  to  declare  him  a  trustee  of 
land,  the  defence  that  the  land  was  conveyed  to  him  for 
a  fraudulent  purpose,  he  must  in  his  pleadings  specifically 
say  so,  and  admit  his  own  criminality  in  joining  in  a  crim- 
inal act.  He  must  clearly  put  forward  his  own  scoundrel- 
ism  if  he  means  to  reap  the  benefit  of  it"  (n). 

Meaning  of  "Void." — As  a  necessary  corollary  to  the 
validity  of  a  transaction  between  the  immediate  parties  to 
it,  it  would  seem  to  follow  that  until  it  was  successfully 
attacked  by  a  creditor,  it  was  good  to  all  intents  and  pur- 
poses. In  other  words  that  it  was  "voidable"  and  not 
"void."  And  that  is  the  usual  interpretation  put  on  the 
word  "void"  in  acts  of  the  nature  under  consideration (o). 

If  this  construction  of  the  Acts  is  correct  and  a  transac- 
tion must  be  regarded  as  being  voidable  merely  as  against 
creditors,  it  follows  that  a  sale  of  mortgaged  goods  by  the 

(;■)  Begbie  v.  Phosphate  Sewage  Co.  (1875),  L.R.  10  Q.B.  491. 

(fc)  Ex  p.  Hall  (1882),  19  Ch.  D.  580;  Roberts  v.  Roberts 
(1819),  2  B.  &  Aid.  367.  But  see  Neville  v.  Wilkinson  (1782),  1 
Bro.  C.C.  547. 

(l)  Day  V.  Day  (1889),  17  A.R.  157;  Montefiori  v.  Montefiori 
(1762),  1  W.  Bla.  363. 

(m)    Tyler  v.  Tyler,  126  111.  525. 

(n)  Do7j  V.  Day  (1889),  17  A.R.  158.  See  al-o  Haiqh  v.  Kaye 
(1872),  L.R.  7  Ch.  469;  Knowles  v.  Adavs  (1S63),  10  N.B.  445. 

(o)   Meriden  v.  Braden  (1894),  21  A.R.  352. 
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mortgagee  before  an  election  is  made  by  the  creditors  com- 
mencing proceedings  to  attack  the  mortgage  cannot  be  im- 
peached (p). 

In  Clarkson  v.  McMaster{q),  Chief  Justice  Strong  said, 
speaking  of  the  words  "absolutely  null  and  void"  in  the 
Ontario  Chattel  Mortgage  Act : — * '  I  am  not  impressed  with 
the  soundness  of  the  construction  which  reads  the  terms 
'absolutely  null  and  void'  as  'voidable.'  So  to  cut  down 
the  words  of  the  Act  is,  I  venture  to  say,  in  direct  con- 
flict with  the  manifest  policy  of  the  Legislature." 

This  statement  has  cast  a  certain  amount  of  doubt  on 
what  had  previously  been  regarded  as  the  settled  rule  of 
construction  (r). 

In  Meharg  v.  Lumbers (s),  Mr.  Justice  Burton,  in  dis- 
cussing Clarkson  v.  McMaster,  said: — "I  am  not  clear 
whether  the  Chief  Justice  means  anything  further  than 
that  it  did  not  require  a  judgment  before  a  transaction  can 
be  avoided.  That  the  transaction  was  void  as  against  any 
creditor  whenever  that  creditor  elected  to  avoid  it.  But  the 
language  of  the  Chief  Justice  goes  further,  whatever  he 
may  have  intended,  and  declares  that  the  transaction  im- 
peached is  not  voidable,  but  void.  This  is  not  a  matter  of 
opinion  in  which  I  need  say  that  I  should  not  care  to  set  up 
my  opinion  against  that  of  the  learned  Chief  Justice,  but 
the  matter  is  so  clearly  settled  by  authority  that  I  think 
there  must  be  some  mistake  in  the  copy  of  the  judgment. 
The  point  was  settled  many  years  ago  by  the  House  of 
Lords,  and  has  been  uniformly  acted  upon  ever  since. 

' '  The  proper  distinction  appears  to  me  to  be  very  clear, 
and  it  is  this:  Whenever  a  transaction  is  declared  to  be 
void  as  against  a  class  of  persons,   such   as  creditors  or 

(p)   Meriden  v.  Braden,  21  A.R.  at  p.  352.  And  see  p.  222,  supra. 

(g)   25  S.C.R.  96. 

(r)  And  see  Heaton  y.  Flood,  29  O.R.  at  p.  94. 

(«)   23  A.R.  at  p.  60. 
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others,  it  is  of  necessity  voidable  only,  because  it  may  be 
that  those  persons  for  whose  sole  benefit  the  enactment  was 
made  may  never  choose  to  avail  themselves  of  it,  and  it 
would  be  most  unreasonable,  therefore,  that  a  creditor  who 
had  obtained  a  security  impeachable  only  by  those  persons 
should  be  deprived  of  it  unless  they  elected  to  avoid  it.  On 
the  other  hand,  where  a  security  is  declared  to  be  void,  not 
only  as  against  any  particular  class  of  persons,  but  gener- 
ally, or,  as  it  is  sometimes  expressed,  absolutely  void  to  all 
intents  and  purposes,  the  other  construction  prevails.  In 
conclusion  I  would  say  that  the  language  ought  to  be  very 
clear  in  a  case  like  the  present  before  the  word  *  *  void ' '  should 
be  construed  as  absolutely  null.  Take  the  case  of  a  chattel 
mortgage  given  to  secure  a  just  and  meritorious  debt,  but 
open  to  some  objection,  e.g.,  the  use  of  the  word  cred- 
itor instead  of  creditors  in  the  affidavit  of  hona  fides.  Such 
a  mortgage,  according  to  the  decisions,  is  void  against 
creditors  or  an  assignee  for  creditors,  but  if  those  creditors 
for  some  good  reason  decide  not  to  avoid  it,  why  should  the 
secured  creditor,  notwithstanding  be  deprived  of  his  secur- 
ity." 

In  the  most  recent  English  cases,  it  has  been  held  that 
under  section  47  of  the  Bankruptcy  Act  of  1883,  transfers 
are  not  void  as  against  the  transferor's  trustee  in  bank- 
ruptcy from  the  date  of  the  transfer,  but  only  as  against 
the  trustee  from  the  time  when  his  title  accrues,  so  that  if 
before  that  time  the  property  comprised  in  the  settlement 
has  been  sold  hona  fide  to  a  purchaser  for  value,  the  title 
of  the  purchaser  will  be  good  as  against  the  trustee (t). 


it)  Re  Carter  d  Kenderdine,  [1897]  1  Ch.  776;  Re  Brail,  [1893] 
2  Q.B.  381;  Re  Holden,  20  Q.B.D.  43;  Re  Vansittart,  [1893]  2  Q.B. 
377. 
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In  Johnston  v.  Henderson{u),  owing  to  defect  in  the 
affidavit  of  bona  fides,  a  chattel  mortgage  would  undoubt- 
edly have  been  held  void  as  against  creditors,  had  it  been 
attacked.  Before  any  attack  had  been  made  on  it,  the  mort- 
gagor had  the  goods  sold  by  auction,  and  it  was  held  that 
the  auctioneer  was  liable  in  damages  for  conversion  to  the 
mortgagee. 

(tt)   28  O.R.  25. 


16— PAUKER. 
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CHAPTER  XXI. 

Conflict  of  Laws. 

General  Principles. — It  sometimes  happens  that  a  con- 
veyance by  a  debtor  includes  property  in  provinces  or  coun- 
tries other  than  the  one  where  the  remedy  is  sought,  and  it 
then  becomes  necessary  to  ascertain  by  what  law  the  trans- 
action is  governed.  Similar  questions  arise  on  the  wind- 
ing up  of  an  insolvent  estate. 

It  may  be  laid  down  as  a  general  rule  that  the  validity 
of  an  assignment  of  personal  property  must  be  determined 
by  the  law  of  the  domicile,  and  if  an  assignment  is  good 
where  made,  it  must  be  good  everywhere  (a).  But  this  rule 
has  many  exceptions.  The  theory  is  that  the  voluntary 
transfer  of  personal  property  is  to  be  governed  everywhere 
by  the  .law  of  the  owner's  domicile,  and  the  theory  proceeds 
on  the  fiction  of  law  that  the  domicile  of  the  owner  draws  to 
it  the  personal  estate  which  he  owns,  wherever  it  may  be 
located.  But  this  fiction  is  by  no  means  of  universal  appli- 
cation, and  yields  whenever  it  is  necessary  for  the  purposes 
of  justice  that  the  actual  situs  of  the  thing  should  be 
examined.  There  is  no  absolute  right  to  have  such  a 
transfer  respected  at  all ;  it  is  only  by  a  principle  of  comity 
that  it  is  ever  allowed,  and  that  principle  always  yields 
when  the  laws  and  policy  of  the  State  where  the  property  is 
have  prescribed  a  different  rule  of  transfer  from  that  of 
the  State  where  the  owners  live  ( & ) . 

But  every  State  has  jurisdiction  over  all  property, 
personal  as  well  as  real,  within  its  own  territorial  limits, 

(a)  Black  v.  Moore  (1900),  2  KB.  Eq.  page  104. 
(ft)  Green  v.  VanBuskirk  (1866),  6  Wallace  307. 
And  see  Ouillander  v.  Howell   (1866),  35  N.Y.  657. 
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and  the  laws  of  the  State  may  control  its  sale  and  transfer, 
and  all  rights  which  may  be  affected  thereby.  If  a  for- 
eigner or  citizen  of  another  State  send  his  property  within 
a  jurisdiction  different  from  that  where  he  resides,  he  im- 
pliedly submits  it  to  the  rules  and  regulations  in  force  in 
the  country  where  he  places  it.  What  the  law  protects,  it 
has  the  right  to  regulate.  And  if  two  persons  in  another 
State  choose  to  bargain  concerning  property  which  one  of 
them  has  in  a  chattel  not  within  the  jurisdiction  of  that 
State,  they  cannot  expect  that  the  rights  of  persons  in  the 
country  where  the  chattel  is  will  be  permitted  to  be  affected 
by  the  contract(d).  On  this  principle  a  company  incor- 
porated in  Michigan  made  a  mortgage  upon  chattels  in 
Ontario,  which  was  attacked  as  preferential,  and  it  was  set 
aside  by  the  Ontario  Court,  notwithstanding  that  the  mort- 
gage might  have  been  held  valid  by  the  laws  of  the  State  of 
Michigan,  and  that  the  mortgagors  and  mortgagees  were 
both  domiciled  there (e). 

Onns  of  Proof. — If  it  be  established  that  the  transaction 
should  be  governed  by  the  foreign  law,  the  onus  of  proving 
its  validity  by  that  law  is  upon  the  defendant,  and  in  the 
absence  of  such  proof  it  must  be  assumed  that  the  foreign 
law  is  the  same  as  the  law  of  the  forum (/). 

Foreign  Bankruptcy. — Where  the  general  property  of 
the  debtor  has  been  taken  from  him  by  the  operation  of  a 


id)  Clark  v.  Torbell,  58  N.H.  88;  approved  in  River  Stave  Co.  v. 
Sill  (1886),  12  O.R.  page  570. 

(e)  See  also  Peek  v.  Shields  (1881),  6  A.R,  639;  Marthinson  v. 
Patterson  (1890),  20  O.R.  125;  Rice  v.  Courtis  (1860),  32  Vermont 
460;  Milne  v,  Morton,  6  Binney.  Penn.  361;   Green  v.  VanBuskirk 

(1866),  6  Wallace  307. 

(f)  Black  V.  Moore  (1900),  2  N.B.  Eq.  page  107;  Smith  v. 
Gould  (1842),  6  Jur.  543;  Re  O'Brien  (1883),  3  O.R.  326;  Topencev. 
Martin  (1876),  38  U.C.R.  411;  Langdon  v.  Robertson  (1887),  13  O.R. 
497;  Graham  v.  Canandaigua  Lodge  (1893),  24  O.R.  255;  Re  Central 
Bank  (1891),  21  O.R.  515. 
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foreign  Bankruptcy  Act  or  Law,  the  only  property  affected 
is  that  within  control  of  the  Legislature  (//). 

Situs  of  Personal  Property. — As  to  certain  personal 
property,  cattle  and  tangible  chattels  and  the  like,  there  is 
an  actual  local  position.  As  to  other  kinds,  such  as  debts 
and  chosws  in  action,  the  property  is  intangible.  It  does  not 
possess  in  strictness  locality,  but  a  legal  situs  is  attributed 
to  it  by  a  substantial  legal  fiction  by  connecting  it  in  differ- 
ent ways  with  a  particular  place  or  country  (gr).  Lord  Field 
in  The  Commissioner  of  Stamps  v.  Hope{h),  says: — "A 
debt  per  se,  although  a  chattel,  and  part  of  the  personal 
estate  which  the  Probate  Court  has  authority  to  administer, 
has,  of  course,  no  absolute  local  existence,  but  it  has  long 
been  established  in  the  Courts  of  the  country,  and  is  a  well- 
settled  rule  that  a  debt  does  possess  an  attribute  of  locality 
arising  from  and  according  to  its  nature.  And  the  distinc- 
tion drawn  and  well  settled  has  been,  and  is,  whether  it  is 
a  debt  by  contract  or  a  debt  by  specialty.  In  the  former 
case  the  debt,  being  merely  a  chose  in  action,  money  to  be 
recovered  from  the  debtor  and  nothing  more,  could  have 
no  other  local  existence  than  the  personal  residence  of  the 
debtor,  where  the  assets  to  satisfy  it  would  presumably  be, 
and  it  was  held,  therefore,  to  be  bona  notahilia  within  the 
area  of  the  local  jurisdiction  within  which  he  resided." 

Debts. — And  where  a  debt  may  be  regarded  as  having  a 
locality,  an  assignment  of  it  must  be  one  that  would  be  re- 
cognized by  the  law  of  its  situs (t).  In  the  case  cited  a  com- 
pany had  charged  all  its  assets,  including  a  debt  in  France, 
in  favor  of  its  debenture  holders.  English  creditors  of  the 
company  took  proceedings  in  France  for  the  purpose  of  at- 

(/f)    See  pp.  249,  255,  infra. 

(g)  Attomey-Oeneral  v.  Xeimian  (1899),  31  O.R.  340. 

(h)    [1891],  A.C.  at  p.  481. 

(t)   Re  Maudslay,  [1900]   1  Ch.  602. 
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taching  the  debt  due  to  the  company  from  the  French  firm. 
It  was  held  that  the  debt  due  from  the  French  firm  must  be 
treated  as  being  situated  in  France  and  subject  to  French 
law,  and  that  the  debenture  holders  would  not  be  prevented 
from  taking  proceedings  in  France  for  recovering  their  debt 
out  of  France,  and  that  the  attachment  which  alone  was 
recognizable  by  the  law  of  France  ought  to  prevail  over  the 
title  of  the  debenture  holders. 

Lands. — So  far  as  foreign  lands  are  concerned,  the  valid- 
ity of  the  transaction  must  depend  on  the  lex  rei  sitae,  and 
a  Canadian  Court  cannot  entertain  an  action  to  set  aside  a 
mortgage  on  foreign  lands  where  it  is  not  proven  that 
the  law  of  the  foreign  country  where  the  lands  are  situated 
corresponds  to  the  law  of  the  Province  where  the  action 
was  brought  (i). 

And  an  action  will  not  lie  to  set  aside  a  conveyance  of 
lands  situate  in  a  foreign  country  where  the  creditor  has 
no  remedy  there,  although  the  parties  all  reside  in  the  Pro- 
vince where  the  action  is  sought  to  be  brought (fe). 

Shares  in  a  Foreign  Company. — Shares  are  locally  situate 
where  the  head  office  of  the  Company  is,  and  accordingly 
shares  in  a  foreign  Company  are  not  subject  to  the 
ordinary  forms  of  execution,  which  apply  only  to  prop- 
erty within  the  respective  provinces.  Hence  a  transfer 
of  such  shares  will  be  beyond  the  scope  of  the  local  Acts 
respecting  frauds  on  Creditors,  (a)  But  where  by  the 
endorsation  of  a  power  of  attorney  in  blank  the  shares 

(;■)  Purdom  v.  Pavey  (1896),  26  S.C.R.  412.  And  see  Henderson 
V.  Bank  of  Hamilton   (1894),  23  S.C.R.  716. 

(fc)  Bums  V.  Davidson   (1892),  21  O.R.  547. 

(a)  See  the  various  Provincial  Execution  Acts,  and  Re  Ontario 
Rank  ( 1879) ,  44  U.C.R.  247  ;  Nickle  v.  Douglas  ( 1875) ,  37  U.C.R.  61 ; 
AttorneyOeneral  v.  Iliggins  (1857),  2  H.  &  N.  216;  American 
Branch  India  Tea  Co.  v.  Hudson,  H.C.J.  Ont.  Nov.  7th,  1900. 
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had  become  transferable  by  delivery,  it  was  held  in 
England  that  they  had  sufficient  locality  there  to  be 
iable  to  probate  duty.  (6) 

Action  on  Contract. — As  to  all  questions  touching  the 
remedy  to  be  allowed  on  contract,  and  the  proper  course  of 
enforcing  it,  these  are  to  be  determined  by  the  law  of  the 
place  where  suit  is  brought.  And  so  where  a  share  in 
the  annual  income  of  an  estate  in  Ireland  payable  under  a 
will  through  the  hands  of  an  executor  living  in  New  Bruns- 
wick to  a  beneficiary  living  and  domiciled  in  Massachusetts, 
was  assigned  by  the  beneficiary  by  assignment  executed  in 
Massachusetts,  as  was  alleged,  in  fraud  of  creditors,  it 
was  held  that  the  money  could  undoubtedly  be  reached  by 
proper  process  of  execution  in  New  Brunswick,  and  that  the 
creditors  were  prejudiced  by  the  assignment,  and  it  was 
set  aside (i). 

(ft)  Stem  V.  The  Queen  (1896),  1  Q.B.  211;  Attorney-General 
V.  Bowens  (1838),  4  M.  &  W.  171. 

(I)  Black  V.  Moore  (1900),  2  N.B.  Eq.  page  107.  Where  an 
action  is  brought  by  a  creditor  to  set  aside  a  conveyance  of  land  in 
Ontario  as  fraudulent  he  may  serve  the  writ  of  summons  out  of  the 
jurisdiction,  under  the  provisions  of  the  Ontario  Rule  271  (b)  which 
provides  for  service  whenever  any  act,  deed,  contract,  obligation  or 
liability  affecting  land  or  hereditaments  situate  within  Ontario  is 
sought  to  be  construed,  rectified,  set  aside  or  enforced  in  the  action. 
Livingstone  v.  Sibbald  (1893),  15  P.R.  315.  And  see  Clarkson  v. 
Dupr^,  16  P.R.  521. 

And  see  Burrill,  par.  278. 
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PART  IV. 


ADMINISTRATION  OF  THE  INSOLVENT'S  ESTATE. 


CHAPTER  XXII. 
Assignments  for  the  Benefit  of  Creditors. 

Assignment  Generally. — An  assignment  for  the  general 
benefit  of  creditors  has  long  been  known  to  the  jurispru- 
dence of  Canada,  and  has  its  force  and  effect  at  Common 
Law  quite  independently  of  any  system  of  bankruptcy  or 
insolvency,  or  of  any  legislation  in  regard  to  such  subjects. 
It  has  never  been  regarded  as  an  essential  part  of  the  insolv- 
ency law,  when  there  was  an  insolvency  law  in  force,  but 
such  an  assignment  was  made  an  act  of  insolvency  on  which 
an  adjudication  might  be  founded. 

Further,  the  operation  of  an  assignment  for  the  benefit 
of  creditors  is  precisely  the  same,  whether  the  assignor  is 
or  is  not  insolvent.  It  is  open  to  any  debtor  who  may  deem 
his  solvency  doubtful,  and  who  desires  in  that  case  that  his 
creditors  should  be  equitably  dealt  with,  to  make  an  assign- 
ment for  their  benefit,  and  the  validity  of  the  assignment 
and  its  effect  in  no  way  depend  on  the  insolvency  of  the 
assignor. 

Assignment  Voluntary. — The  feature  which  in  the  main 
distinguishes  the  Provincial  Acts  from  an  insolvency  law, 
is  that  the  assignment  is  a  voluntary  act  on  the  part  of  the 
debtor.  On  the  other  hand,  it  is  a  feature  common  to  all 
systems  of  bankruptcy  and  insolvency,  that  the  enactments 
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are  designed  to  secure  the  rateable  distribution  of  the  assets 
of  the  insolvent  amongst  his  creditors,  whether  he  is  will- 
ing that  they  should  be  distributed  or  not(/0. 

When  Irrevocable. — An  assignment  which  is  not  as- 
sented to  by  any  creditor  or  communicated  to  him  is  revoc- 
able by  the  assignor (t).  But  as  soon  as  the  fact  of  an  as- 
signment for  the  benej&t  of  creditors  has  been  communi- 
cated to  a  creditor  who,  though  he  may  not  execute  it,  does 
not  repudiate  it,  a  binding  irrevocable  trust  is  made(i). 
And  whether  a  conveyance  for  the  benefit  of  creditors  has 
or  has  not  ceased  to  be  revocable,  depends  on  the  character 
of  the  representation  made  to  the  creditors  as  to  its  exist- 
ence, and  the  manner  in  which  such  representation  has 
been  acted  upon.  And  even  though  the  deed  be  registered, 
that  does  not  necessarily  imply  delivery  to  a  creditor  (fc). 

Consent  of  Creditors. — An  assignment  executed  without 
the  consent  of  the  necessary  number  of  creditors  to  a  person 
other  than  the  sheriff,  or  official  assignee,  will  have  the  same 
effect  as  if  it  had  been  executed  with  such  consent,  until  it  is 
superseded  by  an  assignment  executed  with  the  necessary 
consent  (i). 

In  other  words,  it  is  not  necessary  that  the  consent  of 
the  majority  of  the  creditors  should  be  obtained  by  the 
debtor  before  he  makes  the  assignment  to  some  person  other 
than  the  sheriff.  It  is  sufficient  if  the  consent  is  obtained 
at  any  time  before  the  assignment  is  executed,  complying 
with  the  Assignment  Act(m). 

(ft)   Attorney -General  of  Ontario  v.  Attorney-General  of  CanacU  . 
[1894]  App.  Cas.  189;  Anderson  v.  Glass  (1889),  16  O.R.  592. 

(i)    Cooper  v.  Dixon   (1884),  10  A.R.  50. 

(/)  Bertrand  v.  Parkes  (1892),  8  Man.  R.  175;  Nolan  v.  Don 
nelly  (1884),  4  O.R.  440;  Nelles  v.  Maltby  (1883),  5  O.R.  263;  R 
Unitt  d  Prott  (1892),  23  O.R.  78. 

(k)   Leacoek  v.  Chambers  (1886),  3  Man.  Rep.  645. 

(I)   Anderson  v.  Glass  (1888),  16  O.R.  592. 

(m)   Hall  V.  Fortye  (1889),  17  O.R.  435. 
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Form  of  Assignment. — The  Provincial  Acts  in  general 
have  in  effect  provided  a  simple  form  of  assignment.  All 
that  is  necessary  to  pass  the  entire  assets  of  the  insolvent  is 
to  state  in  the  assignment  that  it  transfers  all  the  personal 
property  of  the  debtor  which  may  be  seized  and  sold  under 
execution,  and  all  his  real  estate,  credits  and  effects,  or 
words  to  that  effect.  If  these  words  are  in  the  assignment, 
the  Act  operates  to  pass  to  the  assignee  all  the  real  and 
personal  estate,  rights,  property,  credits  and  effects, 
whether  vested  or  contingent,  belonging  at  the  time  of  the 
assignment  to  the  assignor,  except  such  as  are  by  law 
exempt  from  seizure  or  sale  under  execution.  A  saving 
clause  is  also  usually  inserted  in  regard  to  the  provisions 
of  the  Registry  Laws,  as  to  registration  of  the  assignment, 
where  the  assignment  transfers  an  interest  in  lands  (mm). 

At  Common  Law  an  assignment  might  be  made  by  mere 
delivery  or  possession  of  goods  and  chattels  to  a  trustee  to 
hold  for  creditors (n).  But  after  the  enactment  of  the 
Acts  respecting  bills  of  sale  and  chattel  mortgages,  it 
became  necessary  to  register  the  instruments  so  far  as  chat- 
tels were  affected,  as  provided  by  those  Acts,  with  the  usual 
affidavits  of  execution  and  boiia  fides.  Now,  however,  the 
affidavit  of  bona  fides  is  no  longer  necessary,  and  an  affi- 
davit of  execution  is  usually  stated  to  be  sufficient. 

Property  Passed  by  Assignment. — It  may  be  said  in  gen- 
eral that  the  assignment  will  pass  every  species  of  property 
exigible  under  every  form  of  execution(o). 

Lands  in  Foreign  Country. — In  regard  to  lands  situated 
in  a  foreign  country,  it  may  be  said  in  general  that  a  con- 

imm)  See  R.S.O.  (1897),  cap.  147,  sec.  5;  B.C.,  1  Ed.  VII.  cap. 
15,  sec.  4;  R.S.M.  (1903),  cap.  8,  sec.  6;  N.S.,  61  Vict.  cap.  11,  sec. 
4;  N.B.,  58  Vict.  cap.  6,  sec.  4;  P.E.I.,  61  Vict.  cap.  4.  sec.  5. 

(n)   Nellea  v.  Maltby  (1883),  5  O.R.  263. 

(o)   See  Title  "  Property,"  p.  21.  supra. 
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veyance  by  operation  of  law,  such  as  a  bankruptcy  order  or 
a  statutory  assignment,  does  not  operate  to  transfer  them, 
or,  in  other  words,  has  no  extra-territorial  effect (p). 

In  the  case  of  MacDonald  v.  The  Georgian  Bay  Lumber 
Co.{pp),  a  British  subject  owning  lands  in  Canada,  but  re- 
siding in  the  State  of  New  York,  executed  a  deed  under  the 
American  Bankruptcy  Act,  purporting  to  convey  all  of  his 
estate  and  effects  to  a  trustee  for  creditors.  The  lands  hav- 
ing been  seized  under  execution  in  Ontario,  the  question 
was  squarely  presented  for  decision  as  to  how  far,  if  at  all, 
the  deed  under  the  American  Bankruptcy  Act  was  opera- 
tive to  transfer  the  lands  in  Ontario.  The  Supreme  Court 
of  Canada  held  that  it  was  entirely  ineffective,  deciding 
that  it  was,  in  their  opinion,  an  involuntary  legal  convey- 
ance intended  to  convey  only  the  property  over  which  the 
Legislature  had  assumed  control,  and  had  no  other  or  greater 
effect  than  if  the  Legislature  had  declared  that  the  property 
of  the  bankrupt  should  pass  to  the  assignee  or  trustee  with- 
out any  conveyance,  but  merely  by  operation  of  law.  In 
either  of  those  cases  the  Court  considered  that  the  only 
property  which  would  he  affected  would  he  the  property 
within  the  control  of  the  Legislature,  or  upon  which  or  over 
which  it  could  operate,  and  that  clearly  lands  in  a  foreign 
country  would  not  be  included  in  this  category.  The  prin- 
ciple is  well  established  that  real  estate  is  exclusively  sub- 
ject to  the  laws  of  the  Government  within  whose  territory' 
it  is  situate (g). 

If  the  Court  of  the  State  of  New  York  had  ordered  the 
bankrupt  to  convey  the  lands  in  Ontario,  it  would  have  been 
of  no  avail,  for  a  foreign  land  cannot  be  affected  by  the 

(p)   See  Title  "Conflict  of  Laws,"  p.  242,  supra. 

ipp)    (1878),  2  S.C.R.  364. 

iq)  See  also  Sill  v.  Worsicick  (1791),  1  H.  Bl.  665;  Phillips 
V.  Hunter  (1795),  2  H.  Bl.  402;  Hunter  v.  Potts  (1791),  4  T.R.  182: 
Selkrio  v.  Davies  (181.3).  2  Dow.  2.30:  Brodie  v.  Barry,  2  V.  &  B. 
127;  Elliot  v.  North  Eastern  Ry.  Co.  (1863),  10  H.L.C.  333. 
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administrative  act  of  any  Court (r).  Such  an  order,  how- 
ever, might  impose  a  moral  obligation  on  the  insolvent  to 
convey  by  a  Common  Law  Conveyance  to  the  assignee,  and 
this  might  be  enforced  by  the  Court  in  personam  by  with- 
holding his  discharge  until  he  had  complied (s). 

Form  of  Assignment  Not  Optional. — While  an  assignment 
by  a  debtor  of  all  his  estate  for  the  benefit  of  his  creditors 
is  a  voluntary  assignment  in  the  sense  that  it  is  optional 
with  the  debtor  whether  he  makes  it  or  not,  the  form  in 
which  it  is  made  and  the  effect  of  such  a  form  are  not  op- 
tional, and  in  this  sense  it  is  not  voluntary (t). 

Other  Species  of  Property. — The  words  of  the  statute, 
"all  the  personal  estate,  rights,  property,  credits  and 
effects,"  are  quite  sufficient  to  include  a  benefit  to  be  de- 
rived from  a  fund  in  a  benefit  or  benevplent  society  but 
where  the  benefit  is  governed  by  a  statutory  provision  that 
it  shall  be  free  from  all  claims  by  the  creditors  of  a  member 
of  the  Association,  it  has  been  held  that  an  assignment  for 
the  benefit  of  creditors  will  not  pass  such  benefit  to  the  as- 
signee (t). 

It  has  also  been  held  in  Ontario  that  the  benefit  of  a 
covenant  by  a  third  person  to  indemnify  the  assignor  of  a 
mortgage  against  a  mortgage  made  by  him  does  not  pass  to 
his  assignee  for  the  benefit  of  creditors,  at  all  events  not 
where  there  has  been  no  breach  of  covenant  before  the 
making  of  the  assignment  (i(;). 

So  far  as  such  a  covenant  is  a  covenant  of  indemnity,  it 
is  clearly  not  an  asset,  and  what  was  intended  to  pass  by 
the  statute  are  assets  which  could  be  realized  for  the  bene- 

(r)  Selkrig  v.  Daviea  (1814),  2  Dow,  230. 

(«)  Elliott  V.  North  Eastern  Ky  Co.  (1863),  10  H.L.C.  333.  But 
see  Cockerell  v.  Dickens  (1840),  3  Moore  P.C.C.  p.  134. 
(t)   Re  Vnitt  d  Prott  (1892),  23  O.K.  78. 
(w)   Ball  V.  Tennant  (1894),  21  A.R.  602. 
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fit  of  the  insolvent's  debts (x).  If  the  covenant  were  re- 
garded as  a  covenant  to  pay,  if  it  passed  to  the  assignee, 
the  money  when  collected  would  be  the  money  of  the  mort- 
gagee and  not  of  the  creditors. 

The  words  used  in  the  Statutes  "except  such  as  are  by 
law  exempt  from  seizure  or  sale  under  execution,"  refer 
clearly  to  the  chattels  declared  to  be  exempt  from  seizure 
by  the  various  Execution  Acts(w). 

Effect  of  Assigfimient. — The  assignment,  like  any  other 
assignment  by  operation  of  law,  passes  the  rights  of  the 
debtor  precisely  in  the  same  plight  and  condition  as  he 
possessed  them,  even  where  a  complete  legal  title  vests  in 
the  assignee,  and  there  is  no  notice  of  any  equity  affecting 
it.  And  it  still  is  subject  to  whatever  equity  the  insolvent 
was  liable  to ;  in  other  words,  the  assignee  is  not  regarded  as 
a  purchaser  for  valuable  consideration  in  the  proper  sense 
of  the  word  (2:). 

It  has  also  been  held  that  an  assignee  is  entitled  to  the 
benefit  of  all  contracts  entered  into  by  the  insolvent  which 
are  in  fieri  at  the  time  of  the  insolvency,  and  that  he  may 
elect  to  adopt  or  reject  such  contracts  according  as  they 
were  likely  to  be  beneficial  or  onerous  to  the  estate  (a). 

Onerous  Property. — It  must  be  remembered  that  what 
may  be  termed  onerous  property  will  be  passed  by  the  stat- 
utory assignment  as  well  as  other  species  of  the  property; 
for  instance,  shares  in  a  company  not  fully  paid  up  would 
vest  in  the  assignee  under  an  assignment,  and  might  bring 
with  them  a  liability  for  the  amount  remaining  unpaid. 

An  assignee  should  also  remember  that  shares  in  a  char- 
tered bank  involve  a  double  liability,  and,  although  they 
are  paid  up,  if  the  bank  is  wound  up,  the  holder  is  liable  for 

(x)   Ball  V.  Tennant  (1894),  21  A.R.  602. 

(tt)   Re  Unitt  &  Prott  (1892),  23  O.R.  82. 

(«)   Mitford  V.  Mitford   (1803),  9  Vesey.  87. 

(o)    Gibson  v.  Carruthers   (1841),  8  M.  &  W.  321. 
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a  further  amount  equal  to  the  par  value  of  the  stock  held 
by  him.  Similarly,  a  transfer  of  a  lease  would  involve  a 
liability  on  the  part  of  the  assignee  for  the  rent  and  per- 
formance of  other  covenanis(6). 

In  view  of  these  principles,  a  properly  drawn  deed  of 
assignment  should  contain  a  clause  excepting  onerous  pro- 
perty, and,  of  course,  adequately  describing  it,  and  in  lieu 
of  the  transfer  a  covenant  or  trust,  binding  the  debtor 
to  deal  with  such  property  as  the  assignee  shall  direct (e). 

Right  to  Disclaim. — At  Common  Law  an  assign- 
ment would  without  any  actual  acceptance  by  the  assignee 
clearly  pass  to  him  the  interest  in  such  property,  though, 
of  course,  if  he  had  not  executed  the  assignment,  he  would 
be  entitled  to  disclaim.  Under  the  English  Bankruptcy  Act 
it  has  been  considered  that,  notwithstanding  the  vesting  in 
the  assignee  of  the  bankrupt's  general  estate,  he  may  refuse 
a  lease  which  he  regards  as  a  burden  rather  than  a  benefit, 
and  is  not  taken  to  have  accepted  it  unless  he  does  some  act 
which  unequivocally  testifies  his  acceptance (d). 

Onerous  Property  in  English  Bankruptcy  Act. — The  Eng- 
lish Bankruptcy  Act  of  1883  enables  the  assignee  in  bank- 
ruptcy to  disclaim  onerous  property;  it  enacts  that  where 
part  of  the  property  of  the  bankrupt  is  of  an  onerous 
nature,  such  as  leaseholds  or  shares  of  stock  in  companies 
or  unprofitable  contracts,  a  trustee  may,  notwithstanding 
that  he  has  endeavored  to  sell  or  has  taken  possession  of  the 
property  or  exercised  any  act  of  ownership  in  relation  to  it, 
disclaim  by  a  writing  signed  by  him  at  any  time  within 
three  months  after  his  appointment.  The  British  Columbia 
Act  contains  similar  provisions  (m). 

(6)  See  White  v.  Hunt  (1870),  L.R.  6  Exch.  32.  On  the  question 
of  the  passing  of  rights  of  action,  see  Re  Perkins,  [1898]  2  Chy.  182, 
and  Rose  v.  Buckett,  [1901]  2  K.B.  449.  See  also  cases  in  Clarke's 
Insolvent  Acts,  p.  95. 

(c)  Re  Hughes,  [1893]  1  Q.B.  595. 

(d)  White  V.  Hunt  (1870),  L.R.  6  Ex.,  per  Channel!,  B..  p.  34. 
(m)   B.C.,  1  Ed.  VII.  cap.  15,  sec.  55. 
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The  effect  of  this  is  declared  to  be  to  determine  from  the 
date  of  the  disclaimer  the  rights,  interests  and  liabilities  of 
the  bankrupt,  and  his  property  in  respect  of  property  dis- 
claimed, and  also  to  discharge  the  trustee  from  all  personal 
liability  in  respect  thereof  as  from  the  date  when  the  pro- 
perty vested  in  him. 

Prior  to  this  enactment  and  similar  enactments  of  an 
earlier  date,  it  had  been  regarded  that  the  assignee  of  a 
bankrupt  were  not  bound  to  take  property  of  an  onerous 
nature.  They  were  in  this  respect  in  a  different  position 
from  executors,  the  latter  claimed  title  through  the  admin- 
istrator, and  were  bound  to  perform  his  obligations  to  the 
extent  of  his  assets (m). 

Bights  of  Action. — In  general  it  may  be  said  that  rights 
of  action  pass  to  the  assignee,  except  actions  for  damages  to 
his  person ;  thus  he  may  recover  debts  owing  to  the  insolv- 
ent, whether  they  are  legally  or  equitably  vested  or  con- 
tingent (/). 

The  assignee,  however,  should  on  taking  the  assignment, 
give  notice  to  all  debtors  of  the  assignment,  and  request 
payment  to  be  made  to  himself. 

The  general  principle,  however,  will  not  apply  where 
the  contract  or  consideration  is  an  illegal  one{g). 

Nor  will  right  of  action  for  debt  pass  where  there  was 
no  consideration  (/i). 

Rights  of  action  for  damages  pass  to  the  assignee,  and 
that  whether  they  are  liquidated  or  unliquidated (*). 

But  where  personal  injury  to  the  assignor  and  not  loss 
to  the  estate  of  the  insolvent  is  the  primary  and  substantial 

(n)    See  Levi  v.  Ayers  (1878),  3  App.  Cas.  842. 
(f)   Lane  v.  Smith    (1851),   14  Beav.  49. 
ig)    Tenant  v.  Elliott  (1797),  1  B.  &  P.  3. 
(ft)    Willis  V.  Freeman  (1810),  12  East    656. 
(t)    Wright  V.  Fairfield  (1831),  2  B.  &  Ad.  727;  Porter  v.  Vorley 
(1832),  9  Bing.  93. 


ASSIGNMENTS    FOE  BENEFIT   OF   CREDITORS.  255 

cause  of  action,  right  of  action  will  not  pass  to  the  assignee, 
as  in  cases  of  assault  or  slander(j). 

But  if  the  action  in  tort  is  one  for  injury  to  the  chattels 
or  property  of  the  insolvent,  it  wiU  pass  to  the  assignee (fe). 

A  right  of  action  on  a  breach  before  insolvency  of  a  con- 
tract of  employment  will  not  apparently  pass  to  the  as- 
signee (J). 

And  the  assignee  may  claim  the  benefit  of  personal  con- 
tracts where  the  personal  skill  of  the  insolvent  is  essential, 
if  the  insolvent  will  co-operate  to  carry  out  the  contract (m). 

If  an  action  is  pending  at  the  time  of  the  assignment,  it 
must  be  revived  by  the  assignee(c). 

Public  Office. — Income  derived  from  an  office  of  a  public 
character,  which  is  not  legally  saleable,  does  not  pass  to  the 
assignee  (o). 

This  is  on  the  principle  that  it  would  be  contrary  to 
public  policy  to  allow  the  dignity  of  the  State  to  be  in  any 
measure  impaired  by  permitting  such  emoluments  to  be 
assigned  to  third  parties (p). 

Property  Situated  in  a  Foreign  Country. — According  to 
Robson  the  personal  estate  out  of  England  of  a  bankrupt 

(;■)  Finlay  v.  Chirney  (1887),  20  Q.B.D.  494;  Crofton  v.  Poole 
(1830),  1  B.  &  Ad.  568;  Brewer  v.  Dew  (1843),  11  M.  &  W.  625; 
Hotcard  v.  Crowther,  8  M.  &  W.  601;  Beckham  v.  Drake  (1841),  8 
M.  &  W.  846;  Rogers  v.  Spence  (1844),  13  M.  &  W.  571. 

(k)  Turner  v.  Hardcastle  (1862),  11  C.B.N.S.  683;  Wetherell  v. 
Julius  (1850),  10  C.B.  267;  Hodgson  v.  Sidney  (1866),  L.R.  1  Exc. 
313;  Castelli  v.  Boddington  (1852),  1  E.  &  B.  66.  But  see  also  Mor- 
gan V.  Stehle  (1872),  L.R.  7  Q.B.  611;  Ex  p.  Vine  (1878),  8  Ch.  D. 
364;  Wadling  v.  Oliphant  (1875),  1  Q.B.D.  145. 

{I)   See  Wadling  v.  Oliphant  (1875),  1  Q.B.D.  145. 

(m)   Beckham  v.  Drake  (1841),  8  M.  &  W.  846. 

(c)   See  Cameron  v.  Eager  (1873),  6  P.R.  117. 

(o)  See  Ex.  p.  Butler  (1749),  1  Atk.  210;  Palmer  v.  Vaughan 
(1818),  3  Swan.  173. 

(p)  Barwick  v.  Reade  (1791),  1  Hy.  Bl.  627;  Litterdale  v.  Mont- 
rose (1791),  4  T.R.  248. 
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in  England  will  vest  in  his  trustee,  subject,  nevertheless,  to 
any  lien  upon  it  acquired  by  the  law  of  the  countrj'  where 
the  property  is  situated  prior  to  the  bankruptcy (g). 

Our  Courts  will  recognize  the  bankrupt  laws  of  other 
countries  in  giving  effect  to  a  transfer  by  operation  of  law 
so  far  as  regards  the  debtor's  personal  estate,  and  as  a  gen- 
eral rule  the  personal  property  here  of  a  person  becoming 
bankrupt  in  a  foreign  country  will  vest  in  his  trustee,  sub- 
ject, nevertheless,  to  our  law  as  to  the  rights  or  equities  of 
creditors  in  respect  of  such  property  acquired  before  the 
foreign  bankruptcy (r). 

As  to  real  estate,  see  Macdonald  v.  The  Georgian  Bay 
Lumber  Co.{s). 

Trustee. — Property  held  by  the  insolvent  in  trust  for 
any  other  person  is  not,  of  course,  assets,  so  far  as  the  as- 
signor's creditors  are  concerned,  and  does  not  pass  to  the 
assignee(0- 

Exemptions. — The  debtor  may  apparently  deal  with  the 
statutory  exemptions  as  he  sees  fit,  he  is  not  required  to 
keep  them  in  possession  in  order  that  they  may  retain  the 
character  of  exemptions.  If  they  are  sold,  he  is  entitled  to 
the  proceeds  in  money,  which  he  can  deal  with  as  he 
likes  (u). 

And  if  the  chattels  have  been  destroyed  by  fire,  the  in- 
surance moneys  payable  in  respect  of  the  statutory  ex- 

(q)  Eobson,  p.  486;  Hunter  v.  Potts  (1791),  4  T.R.  182;  Storey's 
Conflict  of  Laws,  7th  Ed.,  509. 

(r)  Solomons  v.  Ross  (1764),  1  H.  Bl.  131;  Re  Hooper  (1880), 
27  W.R.  856;  5  App.  Cas.  161;  Ex  p.  Wilson  (1872),  L.R.  7  Ch.  490. 

(s)  Supra;  and  also  Storey's  Conflict  of  Laws,  7th  Ed.,  532; 
Cullender  v.  Davies,  [1891]  App.  Cas.  460;  Re  Levy  (1885),  30  Ch. 
D.  119;  Watte  v.  Bingley  (1882),  21  Ch.  D.  674:  Re  Alyivin  (1873), 
L.R.  16  Eq.  585.    And  see  Title  "  Conflict  of  Laws." 

{t)    Winch  V.  Keeley    (1787),  1  T.R.  619. 

(u)  Field  V.  Hart  (1895),  22  A.R.  449;  Ttrnperance  Ins.  Co.  v. 
Coomie  (1892),  28  C.L.J.  88. 
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emptions  are  in  the  same  position,  and  do  not  pass  to  the 
assignee(v). 

And  while  tools  and  implements  ordinarily  used  in  the 
occupation  of  the  assignor  are  exempted,  the  principle  does 
not  apply  where  he  has  changed  that  occupation  prior  to 
the  assignment  to  one  in  which  the  tools  and  implements  in 
question  are  not  ordinarily  used(w). 

Begistration  of  Assignment. — It  has  been  provided  in 
the  Provincial  Acts  that  the  assignment  or  a  copy  shall  be 
registered  within  a  specified  period  (ic). 

It  is  usual  to  provide  that  the  assignment  must  be  regis- 
tered as  if  it  were  a  bill  of  sale,  and  must  also  be  first  regis- 
tered in  the  Land  Registry  Office,  if  lands  are  comprised  in 
the  conveyance.  At  the  same  time  it  is  generally  provided 
that  the  assignment  shall  not  be  within  the  operation  of  the 
Bills  of  Sale  and  Chattel  Mortgage  Acts(2/). 

Prior  to  this  enactment  there  had  been  some  difference 
of  opinion  on  the  point (2). 

But  an  assignment  whereby  a  debtor  transfers  all  his 
assets  to  the  assignee  for  the  purpose  of  paying  a  fixed  sum 
on  the  dollar  to  the  creditors,  and  of  securing  the  debtor 
the  enjoyment  of  the  residue,  is  an  arrangement  by  way  of 
composition  and  not  an  assignment  within  the  meaning  of 
of  the  Act,  although  stated  to  be  in  the  instrument  made 
pursuant  to  that  Act,  it  accordingly  does  not  require  regis- 
tration(6). 

{v)   Oaler  v.  Muter  (1892),  19  A.  R.  94. 

(w)   Wright  v.  Hollingshead  (1895),  23  A.R.  1. 

(x)  See  R.S.O.,  1897,  cap.  147,  sec.  13,  sub-sec.  2;  B.C.,  1  Ed. 
VII.,  cap.  15,  sec.  8;  R.S.M.  (1903),  cap.  8,  sec.  12;  N.S.,  61  Vict, 
cap.  11,  sec.  13;  N.B.,  58  Vict.  cap.  0,  sec.  12  (2);  P.E.I,  CI  Vict, 
cap.  4,  sec.  14   (2). 

(y)  See  R.S.O.,  1897,  cap.  147,  sec.  13,  sub-sec.  1;  B.  C,  1  Ed. 
VII.,  cap.  15,  sec.  7;  R.S.M.  (1903),  cap.  8,  sec.  11;  N.B.,  68  Vict, 
cap.  6,  sec.  12  (1). 

(«)  See  Whiting  v.  Hovey  (1885),  9  O.R.  314;  13  A.R.  7;  14  S. 
C.R.  515;  Robertson  v.  Thomas  (1885),  8  O.R.  20. 

(6)    Oundry  v.  Johnston  (1896),  28  O.R.  147. 

17 — PABKEB. 
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Affidavit  of  Bona  Fides. — It  will  be  noticed  that  an  affi- 
davit of  iona  fides  is  not  required  under  the  Assignment 
Acts,  while  it  is  in  general  demanded  as  a  prime  essential 
to  the  validity  of  a  bill  of  sale  or  chattel  mortgage  (a). 

Right  to  Distrain. — Taking  of  possession  by  the 
assignee  does  not  have  the  effect  of  placing  the  property  in 
custodia  legis. 

The  Act  does  not  take  away  from  the  landlord  the  right 
of  distress  where  the  assignment  is  executed  before  the  dis- 
tress is  made  before  the  sheriff  or  assignee  takes  possession 
under  the  assignment,  or  even  after  the  assignee  has  gone 
into  possession  of  them  under  such  assignment (c). 

The  landlord  has  a  right  which  has  been  called  a  pre- 
ference lien,  and  this  right  has  not  been  impaired  by  the 
statute  (<Z). 

Assignment  by  Company. — It  may  now  apparently  be 
regarded  as  settled  that  a  limited  company  may  make  an 
assignment  under  the  Provincial  Acts  for  the  benefit  of  its 
creditors(e). 

It  might  have  been  thought  the  Dominion  Parliament, 
having  exercised  its  jurisdiction  to  enact  an  insolvency  law 
in  respect  of  companies,  that  any  provision  of  the  Provin- 
cial Legislature  providing  any  measure  of  insolvent  legis- 


(a)  See  R.S.O.,  1897,  cap.  147,  sec.  13,  sub-sec.  2;  B.C.,  1  Ed. 
VII.,  cap.  15,  sec.  8;  R.S.M.  (1903)  cap.  8,  sec.  12;  N.S.,  61  Vict, 
cap.  11,  sec.  13;  N.B.,  58  Vict.  cap.  6,  sec.  12  (2)  ;  P.E.I.,  61  Vict, 
cap.  4,  sec.  14    (2). 

(c)  Eacrett  v.  Kent  (1888),  16  O.R.  9;  and  see  Brigga  v.  Sowry 
(1841),  8  M.  &  W.  729;  Newton  v.  Scott  (1842),  9  M.  &  W.  434. 

(d)  EcKrett  v.  Kent  (1887),  15  O.R.  9;  and  see  also  Mason  v, 
Hamilton  (1872),  22  C.P.  190,  411;  McEdwards  v.  McLean  (1878), 
43  U.C.R.  545;  Re  McCracken  (1879),  4  A.R.  486;  Wyld  v.  Clarkson 
(1886),  12  O.R.  589. 

(e)  Whiting  v.  Hovey  (1886),  13  A.R.  7;  14  S.C.R.  515. 
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lation  applicable  to  companies  which  might  be  considered 
as  inconsistent  with  the  Dominion  Act,  would  be  ultra 
vires  if). 

This  view  has  not,  however,  been  adopted.  And  the 
assignment  may  be  made  by  the  directors  of  the  company 
without  the  consent  of  its  shareholders  (gr). 

Such  an  assignment  may  be  regarded  as  an  admission  of 
insolvency,  and  it  is  a  good  ground  for  making  a  winding 
up  order  under  the  Dominion  Act(/i). 

Assignment  by  Partner. — There  is  no  implied  power  in 
one  partner  to  make  an  assignment  for  the  benefit  of  cred- 
itors on  behalf  of  the  firm.  If,  however,  the  assignment  is 
made  by  one  partner  in  the  partnership  name,  and  at  the 
special  request  of  the  other  partner,  it  will  be  sufficient (t). 

In  practice  it  is  best  to  have  the  assignment  executed  by 
all  partners  individually  as  well  as  by  one  of  them  in  the 
partnership  name. 

Implied  Agency. — The  implied  agency  of  one  partner 
to  bind  the  others  in  matters  connected  with  the  carrying 
on  of  the  partnership  business  will  not  support  an  act,  the 
effect  of  which  is  to  put  an  end  to  the  business  alto- 
gether (j). 

And  though  in  general  authority  to  execute  a  deed  must 
be  by  a  deed,  such  authority  will  not  apparently  be  neces- 

(f)  See  Attomey-Oeneral  of  Ontario  v.  Attorney -Qeneral  of  Can- 
ada (1894),  App.  Cas,  189. 

(g)  Whiting  v.  Eovey  (1886),  13  A.R.  7;  14  S.C.R.  515. 

(h)  See  R.S.C.  1886,  cap.  129,  sec.  5  (g).  As  to  when  the  Court 
will  grant  and  when  refuse  a  Winding-XJp  Order  where  there  has 
been  an  assignment,  see  Wakefield  v.  Hamilton  Whip  Co.  (1893),  24 
O.R,  107;  Re  Maple  Leaf  Co.  (1901),  2  O.L.R.  590;  Re  William  Lamb 
Manufacturing  Co.  (1900),  32  O.R.  243. 

(t)   Nolan  V.  Donnelly  (1884),  4  O.R.  440. 

(;■)  Cameron  v.  Stevenson  (1862),  12  C.P.  389;  Nellea  v.  Malthy 
(1884),  5  O.R.  at  p.  271. 
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sary  in  case  of  the  execution  of  an  assignment  by  one  of  the 
partners  where  there  is  ample  evidence  that  the  act  was 
authorized  by  the  remaining  partner  or  partners  ( A; ). 

Power  of  Attorney. — An  assignment  for  creditors  may 
be  executed  by  an  attorney  under  a  properly  drawn  power, 
and  a  provision  is  frequently  inserted  in  a  composition  deed 
authorizing  certain  parties  to  execute  a  general  assignment 
for  the  benefit  of  creditors  on  default  in  payment  (I). 

All  Assignments  Subject  to  the  Statutes. — It  was  for- 
merly held  in  Ontario  that  an  assignment  which  by  its  terms 
was  confined  to  personal  property  only  was  not  within  the 
Statute,  and  that  the  omission  of  reference  to  real  estate 
was  not  a  mistake,  defect  or  imperfection  which  could  be 
remedied  under  the  provisions  of  the  statute  in  that  be- 
half by  the  Court.  To  remedy  the  difficulty  created  by  this 
and  similar  cases,  it  has  been  generally  provided  that  all 
assignments  for  the  benefit  of  creditors,  whether  or  not  they 
are  expressed  to  be  made  under  or  in  pursuance  of  the  stat- 
ute, and  whether  the  debtor  has  or  has  not  included  all  his 
real  and  personal  estate,  shall  be  subject  to  all  the  pro- 
visions of  the  statute,  and  shall  vest  the  estate,  whether 
real  or  personal,  or  partly  real  and  partly  personal,  which 
is  assigned  by  the  instrument,  in  the  assignee  for  the  gen- 
eral benefit  of  creditors  (m). 

Frandnlent  Assignments. — Most  of  the  Provincial  Acts 
provide  that  their  invalidating  provisions  shall  not  apply 
to  any  assignment  made  in  accordance  with  their  provisions 
to  a  sheriff,  official  assignee  or  other  assignee  permitted  by 
the  Act  for  the  purpose  of  paying,  rateably  and  propor- 

(fc)   Nellea  v.  Malthy  (1884),  5  O.R.  263. 

(I)   See  Fumivall  v.  Hudson,  [1893]  1  Chy.  335. 

(m)  See  R.S.O.,  1897,  cap.  147,  sec.  6;  R.S.M.  (1903),  cap.  8, 
sec.  7;  N.S.,  61  Vict.  cap.  11,  sec.  10;  N.B.,  68  Vict.  cap.  6,  sec.  3 
(1)  ;  P.E.I.,  61  Vict.  cap.  4,  sec.  4(1). 
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tionately  and  without  preference  or  priority,  all  the  cred- 
itors of  the  debtor  their  just  debts  (a). 

Assignment  Must  be  Hade  in  Good  Faith. — The  assign- 
ment must  be  made  in  good  faith  and  for  the  general  bene- 
fit of  all  creditors.  If  it  is  attempted  to  retain  a  benefit  for 
the  debtor,  or  to  prefer  a  creditor,  or  to  impose  unreason- 
able terms  upon  the  general  body  of  creditors,  the  assign- 
ment will  be  invalidated.  Assignments  of  this  description 
had  previously  been  held  to  be  void  as  contrary  to  the  policy 
of  the  Statute  of  Elizabeth.  The  leading  case  on  the  sub- 
ject was  that  of  Spencer  v.  Slater {h).  In  that  case  a  debtor 
in  insolvent  circumstances  executed  a  deed  by  which  he 
conveyed  all  his  estate  to  trustees  in  trust  to  carry  on  his 
business  or  to  get  in  and  realize  his  estate  in  the  manner 
they  might  deem  expedient,  and  apportion  the  residue  of 
the  proceeds  after  payment  of  expenses,  etc.,  according  to  an 
equal  rate  in  the  pound  among  his  creditors.  It  was  provided 
by  the  deed  that  a  dividend  should  only  be  payable  to  a 
creditor  on  his  executing  or  assenting  to  the  deed,  and  that 
if  within  a  certain  time  any  creditor  did  not  execute  or  as- 
sent, his  dividend  should  be  paid  by  the  trustee  to  the 
debtor.  The  deed  also  provided  that  the  executing  and 
dissenting  creditors  should  indemnify  the  trustee  against 
any  personal  loss  or  risk  they  might  sustain,  otherwise  than 
by  their  own  wilful  neglect  or  default  by  reason  of  their 
proceedings  under  the  deed.  The  deed  was  held  void, 
because  its  effect  was  to  delay  creditors,  and  because  there 
was  a  resulting  trust  in  favor  of  the  debtor  in  respect  of 
sums  due  to  creditors  who  refused  to  execute  the  deed  (c). 

(a)  See  R.S.O.,  1897,  cap.  147,  sec.  3,  sub-sec.  1;  R.S.B.C. 
(1897),  cap.  87,  sec.  3;  R.S.M.  (1903),  cap.  8,  sec.  44;  N.S.  61  Vict, 
cap.  11,  sec.  5  (2)  ;  N.B.  58  Vict.  cap.  6,  sec.  3(1);  P.E.I.,  61  Vict, 
cap.  4,  sec.  4  (1). 

(h)    (1878),4Q.B.D.  13. 

(c)  Spencer  v.  Slater  (1878),  4  Q.B.D.  13.  And  see  also  Taylor 
V.  Cummings,  27  S.C-R.  589;  Cummings  v.  Taylor,  28  S.C.R.  337; 
Whitman  v.  Union  Bank  of  Halifax  (1889),  16  S.C.R.  410. 
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Or  Benefit  Assigfnor. — So  where  an  assignment  purport- 
ing to  be  for  the  benefit  of  creditors  is  in  reality  a  mere 
pretext  or  cover  in  order  to  protect  the  property  for  the 
benefit  of  the  debtor,  it  will  be  set  aside  (e).  Apart  from 
legislation  respecting  preferences  a  creditor  may  be  pre- 
ferred by  a  valid  deed  or  transaction,  but  where  a  deed  of 
assignment  containing  preferences  also  contains  provisions 
indicating  a  fraudulent  intention  as  regards  creditors,  and 
the  deed  is  set  aside  on  that  ground  as  fraudulent  and  void 
as  against  creditors,  a  preference  must  also  fail  (/). 

Frovincial  Acts. — Under  the  provisions  of  the  Provincial 
Acts  an  assignment  containing  any  preference  is,  of  course, 
void  (g). 

Terms  Which  Invalidate  Assignment. — ^Where  the  oper- 
ative part  of  a  deed  of  assignment  for  the  benefit  of  credi- 
tors is  restricted  to  certain  scheduled  creditors,  the  deed 
was  held  void  (h).  But  the  accidental  omission  of  a  credi- 
tor 's  name  from  the  schedule  will  not  invalidate  the  assign- 
ment (i). 

The  assignor  must  not  attempt  to  impose  any  unreason- 
able terms  upon  the  creditors,  and  a  stipulation  for  his 

(e)  Hayward  v.  White  (1843),  4  N.B.  304.  And  see  Burnham 
V.  White  4  N.B. ;  Balkwell  v.  Beddome,  16  U.C.R.  203. 

(f)  Cox  V.  Worrall,  26  N.S.  366;  Boldero  v.  London  Discount 
Co.,  5  Ex.  D.  47. 

(gr)  As  to  assignments  stipulating  for  preference,  see  also  Kirk 
V.  Chisholm,  26  S.C.R.  Ill;  Moss  v.  Brown,  31  N.B.  554;  Bank  of 
Toronto  v.  Eccles,  2  E.  &  A.  53;  Thorne  v.  Torrance,  16  C.P.  445;  18 
C.P.  29 ;  Squire  v.  Watt,  29  U.C.R.  328 ;  Union  Bank  v.  Whitman,  20 
N.S.  194. 

{h)  McLean  v.  Garland,  32  C.P.  524.  See  also  Watts  v.  Eovxll, 
21  U.C.R.  255;  Andrew  v.  Stuart,  6  A.R.  495;  Graham  v.  Bell,  5  N. 
S.  90.  And  see  Tarratt  v.  Sawyer,  1  Thom.  (N.S),  1st  Ed.,  20;  2nd 
Ed.,  46.    And  see  Ex  p.  Dollar,  8  M.B.R.  157. 

(i)   McLean  v.  Garland,  13  S.C.R.  366. 
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release  by  all  creditors  executing  the  deed  is  an  unreason- 
able condition  (j). 

The  assignee  may  be  given  power  to  carry  on  the  busi- 
ness for  a  limited  or  reasonable  time  so  that  it  may  be  sold 
as  a  going  concern  (fc).  But  a  direction  to  carry  on  the 
business  indefinitely  will  not  be  permitted (i)-  A  direc- 
tion that  the  assignee  may  sell  on  reasonable  credit  will  not 
invalidate  the  assignment (m). 

And  a  provision  for  the  employment  of  the  assignor  at 
a  reasonable  remuneration  has  been  held  not  to  invalidate 
the  assignment  (n). 

Partnership  Debts. — Where  an  assignment  is  made  by 
partners  which  provides  for  the  payment  of  partnership 
debts,  only,  it  is  void  as  against  creditors  and  parol  evi- 
dence is  not  admissible  to  prove  that  the  object  of  the 
parties  in  making  the  assignment  was  to  provide  for  the 
payment  of  separate  as  well  as  partnership  creditors  (p). 

(/)  Orapper  v.  Patterson,  19  U.C.R.  160;  Clarkson  v.  Archibald, 
20  N.S.  194.  And  see  Wilson  v.  Kerr,  17  U.C.R.  168;  ±8  U.C.R.  470; 
McDonald  v.  Putnam,  7  Grant,  395;  Maulson  v.  Topping,  17  U.C.R. 
Burritt  v.  Robertson,  18  U.C.R.  555;  Bank  of  Toronto  v.  Ecctea  2  i^ 
183 ;  Heward  v.  Mitchell,  1 1  U.C.R.  625 ;  Taylor  v.  Mabley,  n  Gr.  570 , 
&  A.  53;  Darling  v.  Mclntyre,  19  U.C.R.  154;  Mulholland  v.  Hamil- 
ton, 10  Gr.  45;  Jennings  v,  Hyman,  11  O.R.  65. 

(k)  Slater  v.  Badenach,  10  S.C.R.  296;  O'Brien  v.  Clarkson,  10 
A.R.  603. 

(I)  Gallagher  v.  Olass,  32  C.P.  641 ;  and  see  Alexander  v.  Wavell, 
10  A.R.  135.  See  also  Ontario  Bank  v.  Lament,  6  O.R.  147 ;  Taylor  v. 
Whittemore,  10  U.C.R.  440;  Jennings  v.  Moss,  10  A.R.  696;  Crapper 
V.  Patterson,  19  U.C.R.  160;  Hendry  v.  Harty,  9  C.P.  520;  Metoalf  v. 
Keefer,  8  Grant,  392;  Feehan  v.  Lee,  10  C.P.  385;  Cornwall  v.  Qault, 
23  U.C.R.  46. 

(to)  Ontario  Bank  v.  Lamont,  6  O.R.  147;  O'Brien  v.  Cl'rkaon, 
10  A.R.  603 ;  Slater  v.  Badenach,  10  S.C.R.  296. 

(n)  Metcalf  v.  Keefer,  8  Grant  392;  and  see  Comioall  v.  Oault, 
23  U.C.R.  46;  Maulson  v.  Peck,  18  U.C.R.  113.  As  to  power  of  sale 
on  such  terms  as  the  assignee  shall  deem  proper,  see  Henry  v.  Glass, 
2  Man.  Rep.  97.  As  to  power  to  purchase  stock  to  "ort  up  existing 
stock,  see  Robinson  v.  Huston,  4  Man.  Rep.  71 ;  and  see  also  Leacock 
V.  Chambers,  3  Man.  Rep.  645. 

(p)  Mills  V.  Kerr,  7  A.R.  769;  and  see  MoKitriok  v.  Haley,  46 
U.C.R.  246. 
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But  an  assignment  of  partnership  assets  only  by  a  firm 
upon  trust  to  pay  the  joint  debts  only  is  good  (g).  And 
where  an  assignment  for  creditors  by  a  firm  provided  that 
the  assets  were  to  be  sold  and  the  proceeds  divided  among 
all  the  creditors  of  the  parties  of  the  first  part,  but  words 
of  distribution  such  as  "or  either  of  them"  were  omitted,  it 
was  held  that  the  effect  of  the  assignment  was  to  provide 
only  for  the  payment  of  the  joint  creditors  and  not  the 
separate  creditors  of  the  partners,  and  the  deed  must  be 
set  aside  as  constituting  a  preference  (r). 

Change  in  Firm. — There  is  authority  for  the  proposi- 
tion that  where  there  has  been  a  change  in  the  firm  by  the 
retirement  of  one  of  the  partners,  and  prior  to  his  retire- 
ment of  the  original  firm  had  given  a  preference  to  credi- 
tors of  the  original  firm,  the  creditor  of  the  original  firm 
and  not  the  creditors  of  the  new  firm,  are  those  only  against 
whom  a  fraudulent  preference  by  the  original  firm  can  be 
declared  void(s). 

Creditor  Estopped  From  Attacking. — While  an  assign- 
ment may  be  voidable  on  one  or  more  of  the  above  grounds, 
a  creditor  by  his  own  conduct  may  be  estopped  from 
attacking  it;  as  if  he  accepts  payment  of  a  dividend 
under  it{t),  or  attends  a  meeting  of  creditors  and  assents 
to  his  own  appointment  as  inspector,  and  acts  as  an  in- 
spector (w). 

iq)  Eastman  v.  Pemherton,  7  B.C.R.  459.  See  also  Ewart  v. 
Stuart,  12  A.R.  99. 

(r)   Cuningham  v.  Curtis,  5  B.C.R.  472. 

(s)  Adams  v.  Watson  Manufacturing  Co.,  15  O.K.  218;  16  A.R. 
2;Whitman  v.  Union  Bank  of  Halifax,  16  S.C.R.  410. 

(t)   Beemer  v.  Oliver,  10  A.R.  656. 

(u)    Gardner  v.  Kloepfer,  10  O.R.  415;  14  A.R.  60;  15  S.C.R.  390. 
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CHAPTER  XXIII. 

The  Assignee. 

Assignee  a  Trustee. — An  assignee  for  the  benefit  of  cred- 
tors  is  a  trustee  not  only  for  the  creditors,  but  also  for  the 
debtor.  It  is  his  duty  to  make  the  most  of  the  estate  and 
pay  the  debts,  but  it  is  the  debtor's  estate  all  the  time,  and 
when  the  debts  are  paid,  it  is  his  duty  to  restore  the  surplus 
or  what  is  not  required  for  the  payment  of  the  debts,  if 
there  be  any,  to  the  debtor.  The  assignee  is  accountable 
to  the  debtor  for  his  dealings  with  the  estate,  and,  if  he  is 
guilty  of  any  wrong-doing  or  breach  of  trust,  or  if  he 
neglects  or  refuses  to  do  any  duty  in  respect  of  the  estate, 
he  can  be  held  to  his  duty  and  compelled  to  perform  it  at 
the  debtor's  instance  (c). 

Official  Assignees. — Preference  is  given  to  the  sheriff  or 
official  assignee  by  the  statutes,  and  an  assignment  to 
another  person  without  the  consent  of  creditors,  while  it  is 
valid,  will  be  superseded  by  a  subsequent  assignment  exe- 
cuted to  the  sheriff,  official  assignee  or  another  assignee 
with  the  consent  of  the  creditors. 

An  assignment  for  the  benefit  of  creditors  made  to  the 
sheriff  has  been  said  in  Ontario  to  be  made  to  him  as  a 
public  functionary,  and  on  his  death  the  care  and  adminis- 
tration of  the  estate  assigned  develops  upon  his  deputy, 
and  thereafter  upon  his  successor  in  office  (d). 

But  it  has  been  in  genertil  provided  that  the  sheriff  is 
not  compelled  to  act  under  the  assignment  until  the  neces- 

(o)   Per  Maclennan,  J.A.,  Ball  v.  Tennant   (1894),  21  A.R.  610. 
(d)   Broxon  v.  Grove,  18  O.R.  311. 
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sary  disbursements  under  the  statute  are  paid  or  tendered 
to  liim(e), 

A  private  person,  however,  may  in  general  disclaim. 

The  Assig^nee. — It  is  provided  by  most  of  the  Provincial 
Acts  that  the  assignee  shall  be  a  permanent  and  iona  fide 
resident  of  the  Province  in  which  the  assignment  is  made, 
and  that  he  shall  not  have  power  to  delegate  his  authority 
or  appoint  as  deputy  any  person  who  is  not  a  permanent 
and  hona  fide  resident  of  the  Province.  The  only  effect  of 
his  having  such  a  deputy  apparently  is,  that  he  will  be 
deprived  of  his  fees  (a). 

Partner  of  Assignee  Ontside  the  Province. — And  where 
the  assignment  is  made  to  an  assignee  within  the  Province, 
but  all  the  work  in  connection  with  the  assignment  is  done 
by  a  partner  residing  out  of  the  Province,  it  has  been  held 
that  the  assignee  cannot  recover  or  retain  out  of  the  estate 
any  commission  or  expenses.  It  was  thought  that  the  pro- 
vision had  been  enacted  in  order  to  prevent  persons  not 
residing  in  the  Province  from  acting  as  assignees  and  keep- 
ing the  assets  of  the  estate  in  some  other  Province.  The 
Courts,  however,  have  taken  the  view  that,  as  the  assignee 
within  the  Province  in  such  a  case  personally  does  none  of 
the  work,  and  incurs  none  of  the  expenses  and  performs 
none  of  the  duties  cast  upon  him  by  the  acceptance  of  the 
assignment,  he  cannot  recover;  the  partner  residing  out 
of  the  Province  could  not  have  been  an  assignee  or  joint 
assignee  with  him,  because  he  is  not  a  resident  of  the  Pro- 
vince. It  is  impossible,  therefore,  so  far  as  the  Assignment 
Acts  are  concerned,  that  there  should  be  a  partnership  in 
which  one  of  the  partners  resided  out  of  the  Province ;  or, 

(e)  See  R.S.O.  (1897),  cap.  147,  sec.  14,  sub-sec.  4;  R.S.M. 
(1903),  cap.  8,  sec.  13  (c)  ;  N.S.,  61  Vict.,  cap.  11,  sec.  14  (4)  ;  N.B., 
58  Vict.,  cap.  6,  sec.  13  (4)  ;  P.E.I.,  61  Vict.,  cap.  4,  sec.  15  (4). 

(a)  See  R.S.O.,  1897,  cap.  147,  sec.  4. 
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in  other  words,  the  Act  will  not  recognize  this  kind  of 
arrangement.  The  foreign  assignee  must  have  done  the 
work  as  agent,  delegate  or  deputy  of  the  nominal  assignee, 
which  is  within  the  prohibition  of  the  enactment(&). 

Assignee — Costs. — The  fact  that  an  unsuccessful  litigant 
is  an  assignee  does  not  absolve  him  from  the  payment  of 
costs;  he  may  be  ordered  to  pay  costs  just  as  any  other 
unsuccessful  litigant  may  be  ordered  to  pay  them.  A  dis- 
tinction has  sometimes  been  made  with  regard  to  an  oflScial 
liquidator  who  sues  in  the  name  of  a  company,  but  even  he 
may  be  ordered  to  pay  costs  in  the  first  instance  personally. 
The  assignee  who  is  ordered  to  pay  costs  may  have  a  case 
for  recovery  out  of  the  estate  if  there  are  funds,  or  may 
look  to  the  creditors  for  indemnity  at  whose  instance  the 
action  was  brought  (g). 

Removal  of  Assignee. — It  is  generally  provided  that  the 
assignee  may  be  removed  and  another  substituted,  or  an 
additional  assignee  appointed  by  the  Court.  A  majority 
of  the  creditors  also  are  given  the  right  to  substitute  for 
an  assignee  someone  of  their  own  choice,  but  in  such  case 
the  assignee  must  reside  within  the  county  in  which  the 
debtor  resided  or  carried  on  business  at  the  time  of  the 
assignment  (h). 

It  is  further  provided  that  in  case  of  the  appointment 
of  a  new  or  additional  assignee,  the  estate  shall  forthwith 
vest  in  him  without  any  conveyance  or  transfer.  The 
assignee,  however,  must  file  an  affidavit  of  his  appointment 

( 6 )    Tennant  v.  Macewan  ( 1897 ) ,  24  A.R.  132. 

ig)  Macdonaldv.  Balfour  (1803),  20  A.B..  404;  Pitti  v.  La/on- 
taine  (1880),  6  App.  Cas.  482;  Ferrao'a  case  (1874),  L.R.  9  Ch.  356; 
Ex  p.  Angerstein,  L.R.  (1874),  9  Ch.  479.    And  see  p.  272,  infra, 

{h)  See  R.S.O.  (1897),  cap.  147,  sec.  8,  sub-sec.  1;  B.C.,  1  Ed. 
VII.,  cap.  15;  R.S.M.  (1903).  cap.  8,  sec.  16;  N.S.,  61  Vict.,  cap.  11, 
sec.  18. 
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in  the  office  or  offices  in  which  the  original  assignment  is 
registered,  and  where  there  are  lands,  in  the  office  where 
the  assignment  is  registered. 

So  far  as  removal  by  the  Court  is  concerned,  an  action 
may  be  brought  to  remove  the  assignee,  or  he  may  be  re- 
moved on  a  summary  application. 

Apparently  the  Court  will  not  remove  the  assignee  on  a 
summary  petition  or  otherwise  than  in  an  action  where  the 
proceedings  are  in  invitum{i) . 

Grounds  of  Removal. — Good  grounds  must  be  shown, 
and  apparently  any  grounds  which  are  regarded  as  suffi- 
cient for  the  removal  of  a  trustee,  as  misfeasance,  failure 
to  act  impartially,  insolvency,  or  absence  from  the  country 
will  be  sufficient.  And  if  the  assignee  has  an  interest  adverse 
to  that  of  the  creditors  generally,  or  is  endeavoring  to  work 
for  the  benefit  of  any  creditor  or  of  the  assignor,  he  should 
be  removed  (j).  And  such  an  assignee  runs  the  risk  of 
being  penalised  in  costs  (k).  And  a  creditor  should  not  be 
an  assignee  of  the  estate  where  there  is  likely  to  be  a  con- 
flict between  his  interest  as  a  creditor  and  his  duty  as 
assignee  (1).  So  where  the  assignee  is  an  accounting  party 
to  the  estate,  and  he  will  have  as  trustee  to  investigate  his 
own  acount,  he  should  be  removed  (m).  All  the  facts  of 
the  case  must  be  considered,  and  if  they  appear  antagon- 
istic to  the  impartial  performance  of  the  duties  of  the 
assignee,  he  should  not  be  allowed  to  act.  And  where  a 
solicitor  was  acting  as  assignee,  and  it  appeared  that  there 


(i)   Re  Davis'  Trust,  17  P.R.  87;  and  see  Re  Doelle  (unreported), 
H.C.J.  Ont.,  12th  Nov.,  1897. 

(;■)   Ex  p.  Sheard,  16  Ch.  D.  107;  Ex  p.  Parker,  20  Ch.  D.  at  p. 
691. 

(k)   Ex  p.  Parker,  20  Ch.  D.  at  p.  691. 

(I)  Re  Lamb,  [1894]    2  Q.B.  805. 

{m)   Re  Mardon    (1896),  1  Q.B.  140. 
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was  a  divergence  between  his  personal  interest  and  his  duty 
as  assignee,  he  was  removed (w). 

If  the  assignee  use  the  funds  of  the  estate  for  his  own 
purpose,  or  fail  to  keep  proper  accounts,  or  accept  secret 
commissions,  these  are  misfeasances  on  his  part,  and  he  will 
be  removed  (o). 

So  the  insolvency  of  an  assignee  or  his  leaving  the 
country  in  debt  to  reside  in  a  foreign  country  is  a  sufficient 
ground  for  removing  him  (p). 

As  the  majority  of  the  creditors  have  the  matter  in 
their  own  hands,  and  know  their  own  interests  best,  it  is 
probable  that  the  Court  would  be  slow  to  remove  an 
assignee  on  the  application  of  a  single  creditor,  or  a  minor- 
ity of  creditors. 

Lien  of  Assignee  for  Costs. — Where  an  assignee  is  re- 
moved in  either  of  these  methods,  he  will  have  a  lien  on  the 
assets  under  his  control  for  his  fees  and  proper  charges. 
He  is  a  trustee,  and  the  lien  given  to  trustees  by  law  in  such 
a  case  could  be  taken  advantage  of  by  him  (r). 

Death  of  Assignee. — In  case  of  the  death  of  the  assignee 
the  proper  step  is  to  summon  a  special  meeting  of  creditors 
for  the  purpose  of  appointing  a  new  assignee,  or  to  procure 
an  expression  of  choice  of  a  new  assignee  in  some  other 
manner  from  them (5).  Or  an  application  may  be  made 
to  the  Court  under  the  Trustee  Acts  or  under  the  pro- 
visions of  the  Assignment  Acts  for  such  appointment. 

Carrying  on  the  Business. — The  assignee  may  in  general 
carry  on  the  business  where  to  do  so  is  clearly  beneficial  to 

(n)  Re  Dickinson,  2  B.C.R.  262.  As  to  costs  against  assignee, 
Bee  also  Re  Mardon,  [1896]  1  Q.B.  146. 

(o)  Em  p.  Totonshend,  15  Vesey,  470. 

(p)  Gray  v.  Hatch,  18  Grant  72;  Re  Barker,  1  Ch.  D.  43;  Bain- 
brigge  v.  Blair,  1  Beav.  495. 

iq)  Re  Williams,  22  A.R.  196;  Re  Hagar,  unreported,  H.C.J. 
Ont.  11th  March,  1895.    And  see  p.  265,  supra. 

(r)  See  Re  Tilaonburg,  Etc.  Ry.  Co.,  24  A.R.  378;  Fraser  v. 
Murdock,  6  App.  Cas.  at  p.  872;  Life  Association  of  Scotland  v. 
Walker,  24  Grant  293. 
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the  estate,  as  in  the  case  of  filling  profitable  orders  already- 
booked,  or  of  completing  goods  in  the  process  of  manufac- 
ture (m).  The  business  may  also  be  carried  on  if  the  credi- 
tors so  direct  (^i)  and  in  all  cases  it  is  wise  to  procure  the 
creditors'  sanction. 

Right  of  Assignee  to  Set  Aside  Agreements. — It  has  been 
provided  by  the  Provincial  Acts  that  the  assignee  shall  have 
an  exclusive  right  of  suing  for  the  rescission  of  agreements, 
deeds  or  instruments  or  other  transactions  made  or  entered 
into  in  fraud  of  creditors  or  in  violation  of  those  Acts  (o). 

At  common  law  it  had  been  held  that  an  assignee  for 
creditors,  although  in  the  right  of  the  debtor  he  took  merely 
such  interest  as  the  debtor  was  beneficially  entitled  to,  yet 
represented  the  creditors  also  for  the  purposes,  and  if  any 
fraud  existed  against  the  creditors  in  a  transaction  to  which 
the  insolvent  was  a  party,  the  assignee  might  take  advan- 
tage of  it  (6).  The  assignee  was  regarded  as  having  all  the 
equities  possessed  by  the  creditors,  and  might  impeach 
transactions  which  the  insolvent  himself  could  not  im- 
peach (c). 

Under  the  Provincial  Statutes  it  has  been  said  by  the 
Supreme  Court  of  Canada  that  the  assignee  undoubtedly 
represents  the  creditors  just  as  much  as  does  in  England 
an  assignee  in  bankruptcy  {d). 

The  provision,  then,  empowering  the  assignee  to  sue 
effects  no  great  change.     The  object  of  the  Legislature 

(m)    Miller  v.  Mulford,  31  N.J.  Eq.  661. 

(n)   Mussey  v.  Noyes,  26  Vt.  462. 

(a)  See  R.S.O.,  1897,  cap.  147,  sec.  9,  sub-sec.  1;  B.C.,  1  Ed. 
VII.,  cap.  15,  sees.  51,  52;  N.S.,  61  Vict.,  cap.  11,  sec.  20;  R.S.M. 
(1903),  cap.  8,  sec.  48;  N.B.,  58  Vict.,  cap.  6,  sec.  7;  P.E.I.,  61  Vict., 
cap.  4,  see.  10. 

(6)  Doe  d.  Grimsby  v.  Ball,  11  M.  &.  W.  531;  Butcher  v.  Har- 
rison, 4  B.  &  Ad  129;  Sims  v.  Thomas,  12  A.  &  E.  536. 

(c)  Acraman  v.  Corbett,  1  J.  &  H.  410;  Tarleton  v.  Liddell,  17 
Q.B.  390;  Anderson  v.  Maltby,  2  Ves.  Jun.  at  p.  255.  See  the  op- 
posite view  in  Coats  v,  Kelly,  15  A.R.  81. 

{d)   Clarkson  v.  McMaster,  25  S.C.R.  per  Strong,  C.J.,  at  p.  104. 
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was  to  remedy  the  inconvenience  which  arose  from  numer- 
ous actions  being  brought  by  creditors  to  void  transactions 
entered  into  by  the  insolvent  debtor  (e). 

These  provisions  apply,  however,  only  to  transactions 
made  or  entered  into  by  an  insolvent,  and  a  creditor  of  the 
insolvent  has  a  right  of  action  in  his  own  name  against  the 
assignee  to  set  aside  a  sale  by  the  latter  of  the  assets  of  the 
estate  as  fraudulent  (/).  If,  however,  a  creditor  has  begun 
proceedings  to  impeach  a  transaction  prior  to  the  assign- 
ment, the  making  of  the  assignment  will  not  terminate 
them  (g).  The  assignment  has  not  the  effect  under  the 
statute  of  transferring  the  existing  cause  of  action  to  the 
assignee.  The  effect  of  the  statute  is  to  give  the  assignee 
of  the  insolvent  debtor  the  sole  right  of  action  to  vacate 
transactions  in  fraud  of  creditors.  Prior  to  this  statute 
each  creditor  prejudicially  affected  had  an  independent 
right  of  action,  though  such  creditor  suing  on  behalf  of  all 
might  be  defeated,  that  did  not  prevent  the  like  action  of 
another  creditor  for  the  same  purpose  (g). 

In  the  absence  of  a  statutory  provision  giving  the  assig- 
nee the  exclusive  right  of  suing,  the  making  of  an  assign- 
ment does  not  deprive  the  creditors  of  their  right  to  impeach 
the  fraudulent  transaction  (h). 

The  sections  may  be  read  so  as  to  apply  to  pending  liti- 
gation instituted  by  the  assignee  or  into  which  he  has  been 
introduced.  It  is  not  necessary  to  discontinue  pending  pro- 
ceedings when  begun  and  sue  de  novo  in  the  name  of  the 
assignee  as  sole  plaintiff  under  the  authority  of  a  Judge's 

(e)  Hargrave  v.  Elliott,  28  O.R.  152;  Reid  v.  Sharpe,  28  O.R. 
150. 

(f)  Hargrave  v.  Elliot,  28  O.R.  152. 

\g)   Gage  v.  Douglas,  14  P.R.  126. 

(h)   Kitching  v.  Hicks,  6  O.R.  739;  Macdonald  v.  McCall,  12  A. 
R.  593;  13  S.C.R.  247. 
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order;  that  order  may  be  granted  so  as  to  avail  for  the 
preservation  and  prosecution  of  a  pending  action (i). 

The  assignee  may  be  joined  as  a  plaintiff,  but  in  such 
case  his  consent  in  writing  should  be  procured  where  the 
Provincial  rules  of  practice  require  the  assen^  to  the  joinder 
of  a  plaintiff (i).  In  ease  of  his  consent  being  refused 
the  creditor  will  have  the  right  to  proceed  to  obtain  an 
order  and  bring  a  new  action  in  the  name  of  the  assignee, 
to  which  his  consent  would  not  be  necessary. 

Costs. — The  assignee  is  liable  for  the  costs  of  litiga- 
tion (Jc).  If  the  question  is  one  that  is  properly  raised,  the 
assignee  will,  of  course,  have  the  right  of  indemnity  out  of 
the  estate  (l). 

In  Smith  v.  Beal{m)  the  general  question  was  dis- 
cussed Avhether  the  assignee  must  pay  personally  the  costs 
of  litigation  arising  out  of  disputed  claims  in  which  he 
turns  out  to  be  ultimately  unsuccessful,  his  action  being  at 
the  instance  of  the  majority  of  the  creditors  and  in- 
spectors. The  general  rule  was  stated  to  be  that  the  trustee 
in  the  absence  of  misconduct  should  be  recouped  his  costs, 
charges  and  expenses  against  the  trust  estate  even  in  the 
case  of  unsuccessful  litigation  (w).  And  even  if  the  trustee 
proceeds  without  the  sanction  of  the  Court  in  the  case  where 
he  might  have  so  protected  himself,  costs  will  be  allowed 
out  of  the  estate  if  it  appears  that  the  continuance  of  an 


(t)  Gage  v.  Douglas,  14  P.R.  126.  As  to  form  of  judgment  and 
question  of  costs  as  between  solicitor  and  client  being  payable,  see 
Reid  V.  Sharpe,  28  O.R.  156,  where  a  sale  of  land  was  set  aside  and 
the  land  was  directed  to  be  resold  and  the  money  paid  into  Court 
and  costs  as  between  solicitor  and  client  paid  to  the  plaintiff. 

(;■)   Bank  of  London  v.  Wallace,  13  P.R.  176. 

(fc)  McDonald  v.  Balfour,  20  A.R.  404;  Smith  v.  Williamson, 
13  P.R.  126;  Buchanan  v.  Smith,  17  Grant,  208. 

{I)   Tale  V.  Tollerton,  2  Ch.  Ch.  49. 

(wi)   25  O.R.  368.    And  see  p.  267,  supra. 

(n)   Pitts  V.  Lafontaine,  6  App.  Cas.  482. 
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action  would  have  been  authorized  had  prior  application 
been  made  (o). 

The  English  and  Irish  cases  are  strong  against  allowing 
a  trustee  to  charge  the  costs  of  an  unsuccessful  appeal 
against  the  trust  estate  (p). 

Contestation  of  Claims. — The  Provincial  Acts  in  general 
presuppose  contestations  of  claims  filed  against  the  insol- 
vent estate,  and  provide  that  the  assignee  may  give  notice 
of  contestation.  And  if  an  assignee  has  information  as  to 
the  claim  of  any  claimant  shewing  that  it  is  reasonably 
liable  to  contestation,  that  is,  that  there  appear  to  be  good 
and  reasonable  grounds  for  saying  that  such  a  claim  should 
not  rank  upon  the  estate,  or  be  paid  out  of  the  estate  with- 
out contestation,  it  would  appear  to  be  his  duty  to  advise 
with  the  inspectors  and  other  creditors,  and  if  need  be  to 
give  notice  of  contestation.  If  this  is  done  and  an  action  is 
brought  by  the  claimant,  the  assignee  becomes  involved  in 
litigation  on  behalf  of  the  estate  in  his  hands,  and  in  such 
a  case  is  responsible  for  seeing  the  interest  of  the  estate 
properly  protected.  Further,  there  are  no  provisions  re- 
quiring the  assignee  to  demand  or  obtain  from  those  de- 
siring such  contestation  security  or  indemnity  against  the 
costs  of  the  contestation  of  a  claim  before  giving  the  notice. 
Accordingly,  where  the  assignee  acts  with  the  approval  of 
the  inspectors,  and  after  consulting  the  creditors,  and  on 
the  opinion  of  counsel,  it  is  proper  that  his  costs  should  be 
paid  out  of  the  estate  (q).  The  right  to  contest  may  be 
lost  by  unreasonable  delay  (r). 

An  assignee  would  be  bound  by  a  judgment  obtained 
against  the  debtor  before  the  assignment  unless  fraudu- 

(o)   Re  Beddoe,  [1893]   1  Ch.  557. 

(p)  Re  Walters,  34  Sol.  Jour.  564;  Dillon  v.  Arkina,  17  L.R.  Ir. 
636. 

iq)   Smith  v.  Beat,  25  O.K.  368. 

ir)   Ew  p.  Kemp,  2  W.R.  450;  Bell  v.  Ross,  11  A.R.  458. 

18 — ^PABKEB. 
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lent  (s).  A  judgment  obtained  after  assignment  is  of  no 
effect  as  against  the  assignee  (t). 

An  assignee  may  not  pay  a  debt  barred  by  the  Statute 
of  Limitations  if  any  creditor  objects  to  his  so  doing  (w). 
He  of  course  has  never  any  right  to  waive  the  defence  of 
the  Statute  of  Frauds  (v).  A  motion  to  extend  time  for 
commencing  the  action  should  be  made  within  the  thirty 
days  (w).  A  judgment  in  favour  of  creditor  merely  gives 
him  the  right  to  rank  (x). 

In  an  action  to  establish  his  contested  claim  a  creditor 
is  confined  to  the  quantum  and  items  set  out  in  his  affidavit 
of  claim  (y).  In  the  case  cited  the  proper  form  of  judg- 
ment in  an  action  to  establish  a  right  to  rank  is  explained. 

Costs— The  assignee  is  entitled  to  his  costs  out  of  the  estate 
where  creditor  establishes  his  claim  provided  the  assignee 
act  under  proper  authority  (2;).  The  rule  is  based  on  the 
ground  that  the  assignee  is  a  trustee,  and  a  trustee  in  the 
absence  of  misconduct  shall  be  reimbursed  his  costs,  charges 
and  expenses  against  the  trust  estate  even  in  the  case  of 
unsuccessful  litigation  (a). 

Inferior  Courts. — The  action  lies  in  the  Ontario  County 
Court  if  claim  under  $400  ( 6 ) .    But  an  action  for  a  declara- 

(s)  Re  Hague,  Traders'  Bank  v.  Murray  (1887),  13  O.R.  727; 
In  re  Hawkins  (1895),  1  O.L.R.  404;  Ex  p.  Lennox,  16  Q.B.D.  315; 
Ex  p.  Banner,  17  Ch.  D.  480;  Ex  p.  Kibble,  L.R.  10  Ch.  373;  McDon- 
ald V.  Boice,  12  Gr.  48;  Bowerman  v.  Phillips,  15  A.R.  147. 

(t)   Stewart  v.  Gage,  13  O.R.  458. 

(m)  In  re  Wenham,  Hunt  v.  Wenham,  [1892]  3  Ch.  59;  Budgett 
V.  Budgett,  [1895]  1  Ch.  202;  Midgley  v.  Midgley,  [1893]  3  Ch.  282; 
Alston  V.  Trollope,  L.R.  2  Eq.  205;  Jardine  v.  Wood,  19  Gr.  617;  Re 
Ross,  29  Gr.  385. 

(v)  In  re  Rownson,  Field  v.  White,  29  Ch.  D.  358. 

(w)   Kennedy  v.  Purcell   (1888),  28  Ch.  J.  99. 

(x)    Grant  v.  West,  23  A.R.  533. 

(y)   Per  Meredith,  J.,  Grant  v.  West   (1896),  23  A.R.  533. 

(z)   Smith  V.  Beal,  25  O.R.  368. 

(o)   Pitts  V.  La  Fontaine,  6  A.C.  482,  and  vide  Burrill,  6th  ed. 


360. 


(6)   R.S.O.  cap.  55,  sec.  23    (14), 
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tion  of  the  right  to  rank  is  not  within  the  jurisdiction  of 
the  Ontario  Division  Court  (c).  But  where  monies  of  an 
estate  have  been  improperly  distributed  so  as  to  give  certain 
creditors  a  preference  and  the  amounts  individually  are 
within  jurisdiction  of  the  Division  Court,  the  assignee  may 
sue  to  recover  any  one  part  in  the  Division  Court  {d). 

Failure  to  Contest. — Failure  to  contest  simply  bars  the 
right  as  against  the  estate  (e).  The  right  to  set-off  the 
claim  so  barred  in  an  action  against  the  claimant  by  the 
assignee  of  the  estate  or  any  one  claiming  through  him  is 
not  affected  (e). 

Creditors'  Right  to  Take  Proceedings. — If  creditors  are 
desirous  of  having  any  proceedings  taken  by  the  assignee 
which  in  their  opinion  would  be  for  the  benefit  of  the 
estate,  it  has  been  provided  by  the  Provincial  Acts  that  they 
may  have  the  right  to  contest  the  question  under  certain 
terms,  if  the  assignee,  acting  under  the  authority  of  credi- 
tors or  inspectors,  refuses  or  neglects  to  take  such  proceed- 
ing after  being  duly  required  to  do  so,  the  creditor  affected 
may  obtain  an  order  from  the  Court  authorizing  him  to 
take  proceedings  in  the  name  of  the  assignee  upon  indemni- 
fying the  latter ;  such  proceedings,  however,  are  at  the  risk 
of  the  creditor  suing,  and  the  amount  of  the  indemnity  is 
fixed  by  the  Court.  Should  the  creditor  be  successful,  any 
benefit  derived  from  the  proceedings  belongs  exclusively  to 
him  to  the  extent  of  his  full  claim  and  costs.  If,  on  the 
other  hand,  the  assignee  signifies  his  readiness  to  institute 
the  proceedings  for  the  benefit  of  creditors  before  an  order 
has  been  made  authorizing  the  individual  creditor  to  do  so, 

(c)   In  re  Bergman  v.  Armstrong  (1902),  4  O.L.R.  717. 

id)   Beattie  v.  Holmes,  29  O.R.  264. 

(e)   Johnston  v.  Bums    (1893),  23  O.R.   179,  582. 
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he  may  be  authorized  to  proceed  by  the  order,  and  in  such 
a  case  the  advantage  derived  from  the  proceeding  belongs 
to  the  estate  («), 

The  sections  apply  to  cases  in  which  there  is  an  im- 
peachable transaction  alleged  to  be  made  or  entered  into  in 
fraud  of  creditors  which  certain  creditors  desire  to  contest 
while  the  assignee  declines  to  take  proceedings  to  impeach 
the  transaction.  If  the  assignee  is  satisfied  with  the  claim 
sought  to  be  proved  on,  the  creditor  may  still  be  heard  to 
dispute  it,  and  may  apply  to  the  Judge  for  an  order  re- 
quiring the  assignee  to  serve  a  notice  of  contestation;  but 
the  Judge  shall  only  make  such  order,  if  after  notice  to  the 
assignee,  he  is  of  opinion  that  there  are  good  grounds  for 
contesting  the  claim,  or,  if  the  claimant  consents  in  writing, 
the  Judge  may  in  a  summary  manner  decide  the  question 
of  its  validity  (&).  Where  neither  the  assignee  nor  the 
debtor  nor  the  general  body  of  creditors  desires  to  contest 
the  claim  the  Court  has  no  jurisdiction  to  make  an 
order  ( & ) .  And  where  a  creditor  obtains  an  order  under 
this  provision  enabling  him  to  bring  an  action  in  the 
assignee's  name,  the  action  brought  must  be  such  as  is 
justified  by  the  scope  of  the  order (c).  The  order  should 
thus  provide  for  all  the  relief  which  is  or  may  be  sought  by 
the  creditor  in  the  action  (d). 


(a)  R.S.O.,  1897,  cap.  147,  sec.  9,  sub-sec.  2;  R.S.M.  (1903),  cap. 
8,  sec.  48;  N.S.,  61  Vict.,  cap.  11,  sec.  20;  N.B.,  58  Vict.,  cap.  6,  sec. 
7;  P.E.I.,  61  Vict.,  cap.  4,  sec.  10;  B.C.,  1  Ed.  VII.,  cap.  15,  sees.  51, 
52. 

(6)   Small  V.  Henderson,  27  A.R.  492. 

(c)  Campbell  v.  Hally,  22  A.R.  117. 

(d)  The  following  is  the  Form  or  Order  generally  made  under 
this  section: 

It  is  provided  that  the  applicants  may  and  they  are  hereby  au- 
thorized to  take  and  continue  proceedings  heretofore  commenced  for 
the  purpose  of  attacking  certain  assignments  and  chattel  mortgages, 
the  securities  held  by  the  said  at  their  own  expense  and 

risk  upon  giving  indemnity  to  the  assignee  to  his  satisfaction  against 
the  costs  of  such  proceedings.     And  this  Court  further  orders  that 
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Should  the  creditors  by  arrangement  with  the  assignee 
and  by  his  consent  bring  an  action  in  his  name  to  impeach 
a  transaction,  the  recovery,  if  any,  would  be  for  the  general 
benefit  of  the  estate  in  the  absence  of  an  order  under  the 
statutory  provision  (e).  And  when  proceedings  have  been 
taken  by  a  creditor  on  behalf  of  himself  and  all  those  who 
within  a  limited  time  should  come  in  and  contribute  to  the 
risk  and  expense  of  an  action  to  set  aside  security  held  by 
another  creditor,  the  latter  may  while  defending  his  security 
join  with  the  attacking  creditor  in  indemnifying  the 
assignee,  so  that  in  the  event  of  his  failure  to  retain  his 
security  he  may  participate  in  the  fruits  of  the  litigation  (/). 
This  is  on  the  principle  that  a  creditor  is  none  the  less  a 
creditor  because  his  security  is  attacked.  If,  however,  there 
should  be  fraud  or  collusion  on  the  part  of  a  creditor  whose 
security  was  impeached  in  joining  in  the  attack,  the  Court 
would  remedy  the  matter  (/). 

It  should  be  noted  that  the  creditor  cannot  recover  more 
than  the  full  amount  of  his  claim  with  interest  and  costs. 
There  was  formerly  some  doubt  on  this  point,  but  it  was 
decided  by  the  Ontario  Court  of  Appeal  in  this  way,  and 
has  since  been  incorporated  into  the  statutory  provisions  (flf). 

Preserving  Assets  in  Province. — It  is  generally  provided 
that  no  property  or  assets  of  an  estate  assigned  under  the 
provisions  of  the  Act  shall  be  removed  out  of  the  Province 
without  the  order  of  a  Judge,  and  the  proceeds  of  the  sale 
of  any  such  property  or  assets,  and  all  moneys  received  on 
account  of  any  estate  shall  be  deposited  by  the  assignee  in 

all  benefit  derived  from  the  proceedings  aforesaid  shall  belong  ex- 
clusively to  the  applicants  and  such  other  creditors  as  may  within 
four  days  after  notice  to  them  of  this  order  agree  to  contribute  to  the 
expense  and  risk  of  such  litigation,  and  shall  in  writing  signify  such 
agreement.    Barber  v.  Crathem,  28  O.R.  615. 

(e)   Doull  V.  Kopman,  22  A.R.  447. 

if)   Barber  v.  Crathem,  28  O.R.  615. 

(g)   See  McTaviah  v.  Rogers,  23  A.R.  17. 
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one  of  the  incorporated  banks  within  the  Province,  and 
shall  not  be  withdrawn  or  removed  without  the  order  of 
such  Judge,  except  in  payment  of  dividends  and  other 
charges  incidental  to  the  winding  up  of  the  estate. 

Any  assignee  or  other  person  acting  in  his  stead  or  on 
his  behalf  violating  the  provisions  of  this  section  shall  be 
liable  to  a  penalty  which  may  be  recovered  summarily  be- 
fore a  Judge ;  and  one-half  of  the  said  penalty  shall  go  to 
the  person  suing  therefor,  and  the  other  half  shall  belong 
to  the  said  estate;  but  in  default  of  payment  of  the  said 
penalty  and  all  costs  which  may  be  incurred  in  any  action 
or  proceeding  for  the  recovery  thereof,  such  assignee  or 
other  person  may  be  imprisoned  for  any  period  not  exceed- 
ing thirty  days,  and  shall  be  disqualified  from  acting  as 
assignee  of  any  estate  while  such  default  continues. 

The  penalty  mentioned  is  recoverable  in  summary  pro- 
ceedings. It  is  the  duty  of  the  assignee  to  keep  the  trust 
fund  entirely  separate  and  distinct  from  his  own  moneys. 
If  the  funds  are  deposited  in  a  bank  they  should  be  paid 
into  a  separate  account  and  in  the  name  of  the  assignee  as 
such.  If  the  assignee  mingles  the  trust  funds  with  his  own 
he  commits  a  breach  of  trust  (a).  And  in  such  a  case  the 
assignee  will  be  chargeable  with  interest  at  the  legal  rate  (a). 

Remuneration  of  Assignee. — It  has  been  generally  pro- 
vided that  the  assignee  shall  receive  such  remuneration  as 
shall  be  voted  to  him  by  the  creditors  at  any  meeting  called 
for  the  purpose  after  the  first  dividend  sheet  has  been  pre- 
pared, or  by  the  inspectors,  in  case  of  the  creditors  failing 
to  provide  therefor,  subject  to  the  review  of  the  County 
Court  of  the  county  in  which  the  assignment  is  registered 
or  the  Judge  thereof,  if  complained  of  by  the  assignee  or 

(o)  Duffy  V.  Duncan  (1860),  32  Barb.  (N.Y.)  587;  Utica  Itmir- 
(mce  Company  v.  Lynch  (1845),  11  Paige  630;  Raphael  v.  Boehm 
(1805),  11  Ves.  92;  Ex  p.  Toionshend  (1809),  15  Vea.  470. 
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any  of  the  creditors.  In  case  the  remuneration  of  the 
assignee  has  not  been  fixed  before  the  final  dividend,  the 
assignee  may  insert  in  the  final  dividend  sheet,  and  retain 
as  his  remuneration,  a  sum  not  exceeding  iive  per  cent,  of 
the  cash  receipts,  subject  to  review  by  the  Court  or  Judge 
as  hereinbefore  provided;  but  no  application  by  the 
assignee  to  review  the  said  allowance  shall  be  entertained, 
unless  the  question  of  his  remuneration,  previous  to  the 
preparation  of  the  final  dividend  sheet  has  been  brought 
before  a  meeting  of  creditors  competent  to  decide  the  same. 

Inspectors. — Inspectors  are  in  the  position  of  quasi- 
trustees  under  the  various  Acts,  but  their  powers  and  duties 
have  not  as  yet  been  fully  defined.  An  inspector  may  act 
as  solicitor  for  the  estate  and  receive  his  costs  therefor  {a). 
But  he  will  not  be  allowed  to  purchase  from  or  make  any 
profit  out  of  the  estate  since  he  is  a  quasi-trustee  (&). 

The  Ontario  Act  limits  the  remuneration  of  an  inspector 
to  $4  per  day.  While  in  British  Columbia  inspectors  are 
not  entitled  to  any  remuneration. 

Examination  of  Assignor. — Where  there  has  been  an 
assignment  for  the  benefit  of  creditors  the  assignee,  or 
assignees,  upon  resolution  passed  by  a  majority  vote  of  the 
creditors  present  or  represented  at  a  meeting  of  the  credi- 
tors of  the  assignor  regularly  called,  or  upon  the  written 
request  or  resolution  of  the  majority  of  the  inspectors  of 
the  estate,  may  without  an  order  examine  the  assignor  or 
any  person  who  is  or  has  been  an  agent,  clerk,  servant, 
officer  or  employee  of  any  kind  of  the  assignor,  upon  oath, 
touching  the  estate  and  effects  of  the  assignor,  and  as  to 
the  property  and  means  he  had  when  the  earliest  of  the 

(a)   Strachan  v.  Ruttan  (1892),  15  P.R.  109. 

(6)  See  Morrison  v.  Watts  (1892),  19  A.R.  622;  Thompson  v. 
Clarkson  (1891),  21  O.R.  421;  Segstcorth  v.  Anderson  (1893),  23  O. 
R.  573;  21  A.R.  241;  24  S.C.R.  699;  Pearson's  Case,  26  O.R.  289. 
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debts  or  liabilities  of  the  assignor  existing  at  the  date  of 
the  assignment  was  incurred,  and  as  to  the  property  and 
means  he  still  has  of  discharging  his  debts  and  liabilities, 
and  as  to  the  disposal  he  has  made  of  any  property  since 
contracting  such  debt  or  incurring  such  liability,  and  as  to 
any  and  what  debts  are  owing  to  him. 

The  examination  is  conducted  like  an  examination  of  a 
judgment  debtor,  and  may  be  very  searching  and  far  reach- 
ing, going  back  to  the  date  of  the  oldest  claim  existing  at 
the  time  of  the  assignment  and  covering  all  after  acquired 
property  and  its  disposal.  The  provision  will  be  liberally 
construed  and  it  has  been  held  that  a  former  servant  of  a 
dissolved  firm  may  be  examined  (a). 

Where  a  judgment  debtor  attends  for  examination,  but 
refuses  to  be  sworn,  he  will  be  ordered  to  attend,  take  the 
oath,  and  submit  to  be  examined  at  his  own  expense;  if  he 
makes  default  process  of  contempt  may  issue  (&). 

The  Judge  hearing  the  examination  has  the  right  to 
commit  the  debtor  because  of  the  insufficiency  of  his 
answers,  without  having  given  him  an  opportunity  of  being 
heard  (c).  A  Judge  having  informed  the  debtor  that  unless 
he  assigned  certain  property  to  the  plaintiffs  he  would  make 
an  order  for  his  committal,  did  so  after  ten  days  without 
further  notice  to  debtor.  It  was  held  that  the  order  was 
valid  nor  was  it  necessary  to  issue  such  an  order  at  time  of 
the  examination  (cZ). 

Examination  of  Assignee. — In  an  action  by  creditors  an 
assignee  who  was  interested  in  the  success  of  the  action,  had 
instigated  its  being  brought  and  was  providing  material  in 
the  way  of  documents  to  the  plaintiffs  for  its  efficient  prose- 

{a)  Re  Guinane  (1898),  18  O.K.  208. 

(b)  Vhrig  v.  Uhrig  (1884),  15  P.R.  53. 

(c)  Ponton  V.  Bullen  (1864),  2  E.  &  A.  379. 

(d)  Baird  v.  Story   (1864),  23  U.C.R.  624. 
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cution  was  compelled  to  produce  all  documents  in  his  pos- 
session and  be  examined  for  the  purpose  of  such  produc- 
tion (e). 

Satisfactory  Answers. — The  broad  test  to  be  applied  in 
guaging  the  character  of  the  answers  in  order  to  determine 
whether  they  are  satisfactory  is: — Having  regard  to  the 
circumstances  of  each  case  are  the  answers  sufficient  to 
satisfy  the  mind  of  a  reasonable  person  that  full  and  true 
disclosure  has  been  made  (/").  The  examination  should  not 
be  so  conducted  as  to  try  to  entrap  the  debtor  (/).  Answers 
are  not  unsatisfactory  merely  because  they  do  not  account 
for  the  application  of  the  debtor's  assets  in  a  proper 
manner  (g).  Answers  to  be  satisfactory  must  be  so  not 
only  in  form  but  in  substance,  that  is,  the  account  given  of 
the  property  must  shew  the  transactions  respecting  the 
same  "to  be  satisfactory  and  not  merely  full  and  truth- 
ful" (h).  The  debtor  must  have  contumaciously  refused  to 
answer  or  so  equivocated  as  to  render  his  answer  no  answer 
at  all  before  he  can  be  said  to  have  given  unsatisfactory 
answers  (i). 

It  is  the  duty  of  a  debtor  to  furnish  such  an  explanation 
as  will  place  his  dealings  in  an  intelligible  shape  and  not 
to  leave  his  creditors  to  find  out  as  best  they  may,  what 
is  the  business  of  the  debtor  to  make  clear  (j).  Nor  is  it 
enough  for  the  debtor  to  say,  touching  any  particular  trans- 
action, that  he  does  not  know  or  does  not  remember,  if  he 
have  the  means  at  hand  to  qualify  himself  to  explain  (j). 
The  words  "deemed  satisfactory"  (in  sec.  9  R.S.O.  ch.  81) 

(e)  Fotheringham  v.  Ishiater  (1891),  14  P.P.  112. 

if)   Graham  v.  Devlin  (1889),  13  P.R.  245. 

((/)  Hobba  V.  Scott  (1864),  23  U.C.R.  619. 

(h)   Crookav.  Stroud  (1883),  10  P.R.  p.  133. 

(♦)   Lemon  v.  Lemon  (1874),  6  P.R.  184. 

(;•)  Foater  v.  Van  Wormer  (1888),  12  P.R.  597. 


282  THE   ASSIGNEE. 

mean  "if  the  debtor  fully  and  credibly  gives  the  informa- 
tion called  for  by  the  viva  voce  question"  (k).  A  married 
woman  may  be  committed  (l). 

A  notice  of  motion  seeking  relief  against  a  party  for 
giving  unsatisfactory  answers  on  his  examination  should 
particularize  the  answers  complained  of  (w).  As  the  pro- 
ceedings under  this  Act  are  of  a  penal  nature,  and  im- 
prisonment is  awarded  on  the  principles  of  punishment,  it 
is  only  to  be  inflicted  upon  a  clear  offence  being  shewn.  If 
there  be  a  ground  for  reasonable  doubt  the  defendant  is 
entitled  to  the  benefit  of  it  (ri).  A  County  Court  Judge  has 
no  jurisdiction  to  commit  for  unsatisfactory  answers  (o). 

(fc)   Peoples'  Loan  Etc.,  Co.  v.  Dale  (1899),  19  C.L.T.  82. 
(I)   Metropolitan,  Etc.,  Co.  v.  Mara  (1880),  8  P.R.  355. 
(m)   Foster  v.  Van  Wormer  (1888),  12  P.R.  597. 
(n)   Hobbs  v.  Scott    (1864),  23  U.C.R.   619;   Lemon  v.  Lemon 
(1874),  6  P.R.  p.  186. 

(o)   In  re  Rochon,  31  O.R.  (1899),  122. 
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CHAPTER   XXIV. 

Ranking  of  Claims. 

The  Provincial  Acts  have  provided  that  every  person 
claiming  to  be  entitled  to  rank  on  the  estate  assigned  shall 
furnish  to  the  assignee  particulars  of  his  claim  proved  by 
affidavit  and  such  vouchers  as  the  nature  of  the  case 
admits  of. 

In  case  a  person  claiming  to  be  entitled  to  rank  on  the 
estate  assigned  does  not  within  a  reasonable  time  after  re- 
ceiving notice  of  the  assignment  and  of  the  name  and 
address  of  the  assignee,  furnish  to  the  assignee  satisfactory 
proofs  of  his  claims,  the  Judge  of  the  County  Court  of  the 
county  wherein  the  debtor  at  the  time  of  making  the  assign- 
ment resided  or  carried  on  business,  may,  upon  a  summary 
application  by  the  assignee,  or  by  any  other  person  inter- 
ested in  the  debtor's  estate  (of  which  application  at  least 
three  days  notice  shall  be  given  to  the  person  alleged  to 
have  made  default  in  proving  a  claim  as  aforesaid),  order 
that  unless  the  claim  be  proved  to  the  satisfaction  of  the 
Judge  within  a  time  to  be  limited  by  the  order,  the  person 
so  making  default  shall  no  longer  be  deemed  a  creditor  of 
the  estate  assigned,  and  shall  be  wholly  barred  of  any  right 
to  share  in  the  proceeds  thereof ;  and  if  the  claim  is  not  so 
proved  within  the  time  so  limited,  or  within  such  further 
time  as  the  said  Judge  may  by  subsequent  order  allow  the 
same  shall  be  wholly  barred,  and  the  assignee  shall  be  at 
liberty  to  distribute  the  proceeds  of  the  estate  as  if  no  such 
claim  existed,  but  without  prejudice  to  the  liability  of  the 
debtor  therefor  (a). 

(o)  See  R.S.O.  (1897),  cap.  147,  sees.  20  A  21;  R.S.M.  (1903), 
cap.  8,  sec.  29;  N.S.,  81  Vict.,  cap.  11,  sees.  32,  33;  N.B.,  58  Vict., 
cap.  6,  sec.  20;  P.E.I.,  61  Vict.  cap.  4,  sec.  22;  B.C.,  1  Ed.  VII.,  cap. 
15,  sees.  17,  30. 
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Nature  of  Claims  Which  May  Rank. — There  are  no 
specific  provisions  in  these  Acts  as  to  what  classes  or  kinds 
of  claims  are  to  be  permitted  to  rank.  It  has,  however, 
been  decided  that  there  is  no  right  to  rank  for  contingent 
claims  or  claims  for  damages  (&). 

Contingent  Claims — Damages. — The  Act  relates  to  the 
estate  of  an  insolvent  person  who  is  unable  to  pay  his 
"debts"  in  full.  He  is  spoken  of  throughout  as  the 
"debtor,"  and  the  person  who  claims  upon  the  estate  as 
the  ' '  creditor. ' '  A  claim  for  damages  is  nowhere  mentioned, 
and  wherever  the  claimant  is  referred  to  the  language 
seems  to  point  to  a  claim  against  one  who  is  a  debtor; 
claimants  in  respect  of  commercial  demands  due,  or  accruing 
due,  whether  the  liability  therefor  is  contested  or  not.  The 
Acts  provide  also  that  where  the  claim  is  not  accrued  due 
a  deduction  shall  be  made  for  interest,  a  provision  that 
certainly  could  not  contemplate  unadjudicated  claims  for 
damages(&). 

In  Grant  v.  Westih)  the  person  seeking  to  rank  was 
claiming  damages  against  the  assignor  for  breach  of  con- 
tract, and  it  was  held  that  he  could  not  after  the  assignment 
bring  an  action  to  ascertain  the  damages  or  to  rank  for  the 
amount  of  the  estate  in  the  hands  of  the  assignee.  It  was 
also  laid  down  in  that  case  by  the  trial  Judge  that  a  credi- 
tor is  confined  in  an  action  to  establish  his  contested  claim 
to  the  quantum  and  items  set  out  in  the  affidavit  of  claim 
filed  with  the  assignee  (c). 

The  claim  for  damages  against  an  overholding  tenant 
for  double  the  yearly  value  of  the  land  has  also  been  held 
an  unliquidated  claim,  and  therefore  not  provable  against 
the  estate  in  the  hands  of  an  assignee  for  creditors  {d). 

(6)    Grant  v.  West  (1896),  23  A.R.  533. 

(c)  See  also  in  this  case  the  proper  Form  of  Judgment  in  an 
action  establishing  a  right  to  rank  on  the  estate. 

(d)  Magann  v.  Ferguson  (1898),  29  O.R.  235. 
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In  Carswell  v.  Langley{dd),  the  claimant  was  seeking  to 
rank  on  a  covenant  by  the  insolvent  to  pay  an  annuity  of 
$100  a  quarter  for  the  balance  of  her  natural  life.  This 
was  held  to  be  in  the  nature  of  a  contingent  debt,  and  fol- 
lowing Grant  v.  West,  she  was  held  disentitled  to  recover. 
Nor  can  a  claim  be  made  for  a  sum  payable  under  a  con- 
tract for  work  not  done  at  the  time  of  the  assignment,  the 
time  for  the  work  also  not  having  elapsed.  There  are  in 
such  a  case  the  contingencies  of  refusal  to  perform  and 
similar  contingencies  (e). 

Guarantor. — In  Clapperton  v.  Mutchmor{f)  the  insolv- 
ent was  liable  as  a  guarantor  on  certain  notes  which  did  not 
mature  until  after  he  had  made  an  assignment  for  the  bene- 
fit of  his  creditors.  The  holder  of  the  notes  sought  to  rank 
against  his  estate,  but  it  was  held  that  he  could  not  do  so.  The 
Court  said  there  was  no  debt  in  this  case  at  the  time  of  the 
assignment,  there  could  be  no  debt  until  the  notes  matured 
and  default  arose  in  their  payment  by  the  maker,  and  al- 
though the  time  may  have  elapsed  at  the  date  when  the 
claim  was  filed  and  all  the  notes  became  due  and  be  unpaid, 
still  the  fact  of  the  status  of  creditor  being  acquired  after 
the  assignment  does  not  entitle  the  holder  of  the  notes  to 
rank  with  those  who  are  creditors  at  the  date  of  the  assign- 
ment. The  estate  transferred  was  for  the  benefit  of  those 
then  creditors,  and  not  of  others  who  might  become  so  by 
changed  conditions  in  the  future.  This  must  be  distin- 
guished from  the  case  where  the  assignor  is  the  endorser  of 

(dd)    (1902)   3  O.L.R.  261. 

(e)  Mail  Ptg.  Co.  v.  Clarkson  (1898),  25  A.R.  1.  See  also  Ash- 
ley V.  Broioti  (1890),  17  A.R.  500;  Ourofski  v.  Harris  (1890),  27  O. 
R.  201.  Compare,  however,  Tillie  v.  Springer  (1892),  21  O.R.  585, 
where  it  was  held  that  a  debt  payable  in  five  annual  instalments 
might  be  proved.  Compare  the  provisions  of  the  Winding-Up  Act, 
R.S.C.  cap.  129,  sec.  56,  which  give  a  right  to  rank  for  damages;  and 
see  Re  Dmibrill  (1884),  10  P.R.  216, 

if)    (1899),  30  O.R.  595. 
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notes  which  are  not  mature  or  exigible,  in  which  case  it 
is  expressly  provided  by  the  Acts  that  a  creditor  may  rank. 

And  where  a  guarantee  is  given  for  an  ultimate  balance 
of  account  the  surety  will  not  be  permitted  to  rank  unless 
he  has  paid  the  amount  of  guarantee  before  the  claim  is 
proved  (g). 

Where  there  are  two  sureties,  and  one  has  paid  the  full 
amount  of  the  debt  and  obtained  an  assignment  from  the 
other,  he  is  entitled  to  rank  against  the  estate  of  his  co- 
surety for  the  full  amount  paid(/i). 

Cestui  Que  Trust. — The  ordinary  rule  in  regard  to  a 
cestui  que  trust  is  that  unless  the  trust  funds  can  be  traced 
into  specific  property,  he  ranks  only  as  an  ordinary  claim- 
ant. 

In  the  case  of  Cullhane  v.  Stuart  (i)  the  insolvent  had 
wrongfully  converted  certain  moneys  to  his  own  use  and 
employed  them  in  his  own  business  to  pay  his  trading 
debts,  but  there  did  not  appear  to  be  any  identity  or  con- 
nection with  the  stock-in-trade  which  passed  under  the 
assignment,  and  the  beneficiary  was  allowed  to  rank  merely 
as  an  ordinary  creditor. 

In  Long  v.  Carter  (j)  an  agent  purchased  goods  for  his 
principal  with  money  supplied  by  the  latter.  It  was  held 
that  there  was  a  trust  impressed  upon  the  goods  in  the 
principal's  favor,  and  this  trust  was  enforceable  against 
the  agent 's  assignee  for  the  benefit  of  creditors  even  though 
the  agent  had  while  purchasing  goods  for  the  principal 
also  purchased  goods  of  the  same  kind  for  himself,  and  had 

(g)   Martin  v,  McMullen  (1890),  19  O.K.  230;  18  A.R.  559. 

(h)  Re  Parker,   [1894]    3  Ch.    400;    and  see    Young  v.  Spiers 
(1889),  16  O.K.  672. 

(i)    (1887),  6  O.R.  97. 

(;•)    (1896),  23  A.R.  121;  26  S.C.R.  430. 
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not  set  aside  the  specific  portions  of  the  goods  to  answer 
the  principal's  claim  (fe). 

Crown. — The  Crown  is  not  entitled  to  any  priority,  and 
if  it  elects  to  come  in  under  the  assignment,  it  is  bound  by 
the  terms  thereof,  and  can  take  only  ratably  and  propor- 
tionately with  the  other  creditors  (l). 

Foreign^  Creditors. — In  the  winding  up  of  an  Ontario 
estate  of  an  insolvent  domiciled  abroad,  foreign  creditors 
are  entitled  to  dividends  pari  passu  with  Ontario  credi- 
tors (m). 

Relation. — A  wife  in  the  present  state  of  the  law  is  in 
the  same  position  considered  a  creditor  of  her  husband  as  a 
stranger  (w).  But  clear  and  convincing  evidence  of  the 
bona  fides  of  the  claim  by  a  wife  or  a  near  relation  and  of 
the  actual  creation  of  the  debt  should  be  given  (o). 

Amending  Claims. — By  analogy  to  procedure  in  admin- 
istration it  may  be  presumed  that  claims  may  be  amended 
at  any  time  before  the  final  distribution  of  the  assets (p). 

Notice  of  Claims. — An  assignee  is  not  exonerated  by  the 
statutes  if  he  had  actual  notice  of  a  claim  before  distribu- 
tion, even  though  he  may  have  sent  out  a  notice  to  the 
creditor  to  prove  his  claim  and  received  no  response  to  it. 
In  such  a  case,  if  he  had  failed  to  pay  the  claim,  he  will  be 
liable  to  the  creditors  for  their  proper  dividend  on  the 
estate  (g). 

(k)  See  also  Harris  v.  Truman  (1882),  9  Q.B.D.  264;  Gamble  v. 
Lee  (1878),  25  Gr.  326. 

(I)   Clarkson  v.  Attomey-Oeneral  of  Canada  (1889),  16  A.R.  202. 

(m)   Milne  v.  Moore  (1894),  24  O.R.  456. 

(n)   Warner  v.  Murray  (1889),  16  S.C.R.  720. 

(o)   Re  Miller  (1877),  1  A.R.  393;  and  see  p.  70,  supra. 

(p)  As  to  amending  claims,  see  Re  Metcalfe  (1879),  13  Ch.  D. 
236;  Ew  p.  Boddam  (1860),  2  DeG.  F.  &  Jones  625;  Oreig  v.  Somer- 
ville  (1830),  1  R.  &  M.  338. 

iq)   Carling  Brewing  Co.  v.  Black  (1884),  6  O.R.  441. 
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Interest. — In  regard  to  interest  on  claims,  it  has  been 
held  that  interest  continues  to  run  notwithstanding  the 
making  of  an  assignment  (r). 

Preferred  Claims. 

Preferred  Claims — Landlord. — The  landlord's  lien  for 
rent  is  by  the  statutory  provisions  {s)  restricted  to  arrears 
due  during  the  period  of  one  year  last  previous  to  and  for 
three  months  following  the  execution  of  the  assignment, 
and  for  the  further  period  of  occupancy  by  the  assignee  of 
the  premises  leased. 

His  right  to  a  lien  for  arrears  of  rent  depends  on  the 
existence  of  assets  subject  to  distress,  and  if  there  are  none 
on  the  premises  which  he  could  seize,  the  landlord  will  rank 
only  as  an  ordinary  creditor  (<), 

Acceleration  Clauses. — Leases  commonly  contain  a 
clause  providing  that  if  the  term  thereby  demised,  or  the 
goods  on  the  demised  premises  shall  at  any  time  be  seized 
or  taken  in  execution  or  attachment  by  any  creditor  of  the 
lessee,  of  if  the  lessee  shall  make  any  assignment  for  the 
benefit  of  his  creditors,  or  being  insolvent,  take  the  benefit 
of  any  Act  that  may  be  in  force  for  bankrupt  or  insolvent 
debtors,  or  in  case  of  default  being  made  by  the  lessee  in 
any  of  the  covenants  or  conditions  therein,  the  then  current 
quarter's  rent  and  the  next  succeeding  quarter's  rent  shall 
immediately  become  due  and  payable,  and  may  be  dis- 
trained for,  but  in  other  respects  the  term  shall  immediately 
become  forfeited,  and  the  lessors  shall  thereupon  be  en- 
titled to  enter  upon   the  said  premises  or  any  part  thereof 

(r)   Stewart  v.  Gage   (1887),  13  O.K.  458. 

(s)    See  R.S.O.,   1897,  cap.   170,  sec.  34,  and  similar  provisions 
in  other  provinces. 

(t)   Magann  v.  Ferguson   (1898),  29  O.R.  235;  and  see  Linton 
V.  Imperial  Hotel  Co.  (1889),  16  A.R.  337. 
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in  the  name  of  the  whole  to  re-enter,  and  the  same  to  have 
again,  repossess  and  enjoy  as  if  the  lease  had  not  been 
executed,  or  some  provision  to  the  same  effect. 

The  effect  of  such  a  covenant  as  this  in  the  absence  of 
the  statutory  provision  is  to  permit  the  landlord  to  eject 
the  assignee  on  an  assignment  being  made  (w).  But  by 
statute  the  assignee  may  now  elect  to  retain  the  pre- 
mises (mw). 

But  there  must  be  an  election  on  the  part  of  the  lessor 
to  forfeit  the  term ;  the  lease  does  not  become  void  because 
of  an  assignment,  but  only  voidable.  The  right,  however, 
to  claim  accelerated  rent  does  not  depend  on  the  lessor's 
election  to  forfeit  the  term,  but  upon  the  fact  of  an  assign- 
ment having  been  made  (v). 

And  where  the  assignee  has  given  notice  of  an  election 
to  retain  the  premises  for  the  unexpired  term  of  the 
lease,  the  landlord  cannot  claim  the  penalty  and  also  occu- 
pation rent,  but  is  merely  entitled  to  the  full  amount  of 
rent  for  that  period  and  no  more.  And  where  it  has  been 
paid  under  protest  it  may  be  recovered  back(vv). 

Proviso  is  Divisible. — The  provision  for  accelerated  rent 
of  the  nature  above  set  out  is  divisible,  and  the  lessor  may 
distrain  for  rent  so  long  as  he  has  not  elected  to  forfeit  the 
term;  if  he  elects  to  do  that  he  loses  his  remedy  by  dis- 
tress, and  is  perforce  driven  to  recover  the  rent  in  some 
other  manner,  for  where  the  term  has  been  determined  in 
consequence  of  forfeiture  and  not  by  effluxion  of  time,  it 
would  seem  that  the  Statute  of  Anne  is  inapplicable (w). 

(u)   Magee  v.  Rankin  (1869),  29  U.C.R.  257. 

(uu)   Kennedy  v.  MacDonell  (1901),  1  O.L.R.  250, 

(v)  Linton  v.  Imperial  Hotel  Co.  (1889),  16  A.R.  337.    And  see 

Oraham  v.  Lang    (1886),    10  O.R.   248;    Palmer  v.   Mail  Ptg.   Co. 

(1897),  28  O.R.  656. 

(vv)   Kennedy  v.  MacDonell.    And  see  Tew  v.  Routley   (1900), 
31  O.R.  358. 

(w)   Orimtoood  v.  Moss  (1872),  L.R.  7  C.P.  360. 

19 — PARKEB. 
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And  if  the  term  is  gone,  the  landlord  being  unable  to 
distrain  as  at  common  law  or  by  virtue  of  the  statute,  the 
power  of  distress  specially  mentioned  in  the  lease  can  only 
be  regarded  as  a  personal  license  to  be  executed  on  the 
tenant 's  own  goods  and  not  on  the  property  which  is  passed 
to  the  assignee  (x). 

Condition  is  Personal  to  Lessor. — A  condition  in  a  lease 
such  as  that  set  out  above  is  personal  to  the  original  lessor 
and  lessee,  and  does  not  run  with  the  land,  and  it  has  been 
held  in  Ontario  that  it  cannot  be  taken  advantage  of  by  a 
grantee  of  part  of  the  reversion  (a). 

Distress  After  Assignment. — Goods  on  the  premises  and 
in  the  possession  of  the  assignee  are  not  in  custodia  legis  so 
as  to  protect  them  from  distress.  And  the  landlord  may 
distrain  as  well  after  as  before  an  assignment. 

In  Wyld  V.  Clarkson  (y)  it  is  true  that  the  estate  in  the 
hands  of  the  assignee  is  spoken  of  as  being  in  custodia  legis 
protected  from  judgments  and  executions  and  available  for 
creditors  in  due  course  of  law.  Those  observations,  how- 
ever, were  not  directed  to  a  case  of  this  kind.  Where  an 
assignee  for  creditors  is  the  assignee  of  a  lease  he  is  subject 
to  the  exercise  of  the  lessor's  ordinary  remedies  (s). 

"Arrears  of  Rent.'" — The  expression  "arrears  of  rent 
where  due  for  three  months  following  the  execution  of  such 
assignment"  means  arrears  of  rent  becoming  due  during 
the  three  months  following  the  execution  of  such  assign- 
ment, and  the  landlord  is  therefore  entitled,  in  addition  to 

(a?)   Linton  v.  Imperial  Hotel  Co.  (1889),  16  A.R.  337. 

(y)    (1886), 12  O.K.  589. 

(z)  Linton  v.  Imperial  Hotel  Co.  (1889),  16  A.R.  337;  Eacrett 
V.  Kent  (1888),  15  O.R.  9.  As  to  forfeiture  see  also  Smith  v.  Chronow 
(1891),  2  Q.B.  394;  Munro  v.  Waller  (1897),  28  O.R.  29;  Dohson  v. 
Sootheran  (1888),  15  O.R.  15. 

(o)   Mitchell  v.  McCauley  (1892),  20  A.R.  272. 
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the  current  quarter's  rent,  to  the  quarter's  rent  payable  in 
advance  on  the  quarter  day  next  after  the  assignment(&). 

Preferential  Lien. — The  expression  "the  preferential 
lieu  of  the  landlord  for  rent"  in  sec.  34  of  the  Ontario 
Landlord  and  Tenant  Act  has  the  same  meaning  that  it  had 
under  the  Insolvent  Acts,  and  the  landlord  is  entitled  to  be 
paid  the  amount  found  due  to  him  as  a  preferred  creditor 
out  of  the  proceeds  of  the  goods  upon  the  premises  at  the 
date  of  the  assignment  which  were  subject  to  distress 
although  there  be  no  actual  distress  (c). 

Distress  for  Taxes. — And  where  the  lease  in  addition 
to  the  provisions  under  discussion  contains  a  clause  that 
the  current  year's  taxes  shall  immediately  become  due  and 
payable  as  rent  in  arrear  and  recoverable  as  such,  it  has 
been  held  that  on  the  lessee  making  an  assignment  the 
lessor  is  entitled  to  recover  and  has  a  preferential  lien 
for  in  addition  to  a  quarter's  rent  due  and  in  arrear  for  the 
quarter  preceding  the  making  of  the  assignment,  the  rent 
of  the  current  quarter  in  which  the  assignment  was  made 
which  was  also  due  and  in  arrear,  as  well  as  a  further  quar- 
ter's rent,  together  with  the  taxes  for  the  current 
year. 

In  Langley  v.  Meir  (e)  it  was  said  that  sec.  34  of  the 
Ontario  Landlord  and  Tenant  Act  is  a  restrictive  pro- 
vision and  limits  the  landlord's  lien,  even  though  in  the 
lease  under  which  he  claims  there  is  an  acceleration  clause 
wider  in  its  terms  than  the  statutory  provision,  and  that  it 
does  not  give  to  the   landlord   an  absolute   right  to  three 

(b)  Lazier  v.  Henderson  (1898),  29  O.R.  673. 

(c)  Ibid. 

(d)  Tew  V.  Toronto  Savings  d  Loan  Co.  (1898),  30  O.R.  76.  But 
see  Tew  v.  Routley  (1900),  31  O.R.  358. 

(e)  (1898),  25  A.R.  372. 


292 


RANKING   OF   CLAIMS. 


months '  rent  upon  an  assignment  for  the  benefit  of  creditors 
being  made  (/). 

Wages. — The  Ontario  Act  respecting  wages  (R.S.O. 
1897,  chap.  156),  provides  that  ''whenever  an  assignment 
is  made  of  any  real  or  personal  property  for  the  general 
benefit  of  creditors,  the  assignee  shall  pay  in  priority  to  the 
claims  of  the  ordinary  or  general  creditors  of  the  person 
making  the  same,  the  wages  or  salary  of  all  persons  in  the 
employment  of  such  person  at  the  time  of  the  making  of 
such  assignment,  or  within  one  month  before  the  making 
thereof,  not  exceeding  three  months'  wages  or  salary,  and 
such  persons  shall  be  entitled  to  rank  as  ordinary  or  general 
creditors  for  the  residue,  if  any,  of  their  claims,"  and  the 
Act  applies  to  wages  or  salary  "whether  the  employment 
in  respect  of  which  the  same  shall  be  payable,  be,  by  the 
day,  by  the  week,  by  the  job  or  piece  or  otherwise  (fir). 

Judgments,  Executions,  Etc. — It  is  generally  provided 
that  an  assignment  for  the  general  benefit  of  creditors  shall 
take  precedence  of  all  judgments  and  of  all  executions  not 
completely  executed  by  payment,  subject  to  the  lien,  if 
any,  of  an  execution  creditor  for  his  costs  where  there  is 
but  one  execution  in  the  sheriff's  hands,  or  to  the  lien,  if 
any,  of  the  creditor  for  his  costs  who  has  the  first  execution 
in  the  sheriff's  hands  (h). 

Attached  Debts. — Where  a  debt  has  been  attached,  it 
has  been  held  that  the  assignment  does  not  take  precedence 
of  the  attachment,  and  the  words  of  the  New  Brunswick 


(f)  See,  however,  Clarke  v.  Reid  (1896),  27  O.K.  618.  See  also 
Baker  v.  Atkinson  (1886),  11  O.K.  735;  14  A.R.  409;  Oraham  v. 
Lang   (1886),  10  O.K.  248. 

(g)  And  see  similar  provisions  in  other  Provinces.  Welch  v. 
Ellis,  22  A.R.  255;  Re  Ontario  Forge  d  Bolt  Co.  (1896),  27  O.K.  230. 

(h)  R.S.O.  (1897),  cap.  147,  sec.  11;  N.B.,  58  Vict.,  cap.  11, 
sec.  9;  B.C.,  1  Ed.  VII.,  cap.  15,  sec.  14. 
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and  the  British  Columbia  Acts  do  not  apply  to  attachments. 
The  Ontario  Act  has,  however,  been  amended  in  this  res- 
pect (i). 

Completely  Executed  by  Payment. — The  words  "com- 
pletely executed  by  payment  mean  voluntary  or  involuntary 
payment  to  the  sheriff  (j). 

lien  for  Costs. — The  costs  for  which  the  execution  credi- 
tor has  a  lien  are  the  costs  not  of  the  execution  only,  but  all 
the  usual  costs  which  could  be  recovered  from  the  debtor 
under  an  execution  (fe). 

And  the  lien  of  a  plaintiff  for  costs  by  virtue  of  sec.  9 
of  the  Ontario  Act  and  similar  provisions  is  not  superseded 
by  an  assignment,  and  the  sheriff  is  entitled  to  proceed  and 
seU.  for  the  amount  of  such  costs.  If  he  does  not  do  so,  and 
the  plaintiff  loses  his  lien,  it  has  been  held  that  he  is  not 
entitled  to  rank  on  the  insolvent's  estate  as  a  preferential 
creditor,  or  if  he  is  so  entitled,  that  it  could  only  be  on  the 
net  funds  available  for  payment  of  the  proper  charges  in- 
curred in  the  management  of  the  estate  (Z). 

Alimony. — The  precedence  given  over  all  judgments 
and  executions  not  completely  executed  by  payment  does 
not,  however,  extend  to  a  judgment  for  alimony  in  Ontario 
which  has  been  registered  against  the  lands  of  the  debtor 


(i)  See  Wood  v.  Joaelin,  18  A.R.  59;  Re  Thompson,  17  P.R.  109. 
R.S.O.,  1897,  cap.  153,  sec.  13  (1),  provides  for  priority  of  a  me- 
chanic's lien.  In  Roberts  v.  Bank  of  Toronto  (1894),  21  A.R.  629,  a 
brick-making  lien  was  given  priority  as  against  an  execution  credi- 
tors and  the  assignee  for  creditors.  An  execution  is  "  completely 
executed  by  payment  when  the  sheriff  receives  the  money  (1889),  17 
O.R.  592. 

(/)  Sinclair  v.  McDougall,  29  U.C.R.  388;  Clarkson  v.  BeverSt 
17  O.R.  592 

(k)   Ryan  v.  Clarkson,  16  A.R.  311;  17  S.C.R.  251. 

(I)   Oillard  v.  Milligan,  28  O.R.  645. 


294  RANKING  OF   CLAIMS. 

prior  to  an  assignment  by  him,  and  a  plaintiff  in  such  a 
judgment  is  not  obliged  to  rank  with  the  other  creditors  of 
the  defendant  (w). 

Individual  and  Partnership  Claims. 

Individual  and  Partnership  Claims. — It  has  been  gener- 
ally provided  in  the  Provincial  enactments  that  if  any 
assignor  or  assignors  executing  an  assignment  under  the 
Act  for  the  general  benefit  of  creditors  has  debts  both 
individually  and  as  a  member  of  the  partnership  or  of 
different  co-partnerships,  the  claims  shall  rank  first  upon 
the  estate  by  which  the  debts  they  represent  were  con- 
tracted, and  shall  only  rank  upon  the  other  or  others  after 
all  the  creditors  of  such  other  estate  or  estates  shall  be  paid 
in  full(w). 

General  Principles. — These  provisions  are  declaratory 
of  the  principles  adopted  in  most  bankrupt  laws.  The  joint 
creditors  are  to  be  paid  first  out  of  the  co-partnership  or 
joint  estate,  and  the  separate  creditors  out  of  the  separate 
estate  of  each  partner,  and  if  there  be  a  surplus  of  the  joint 
estate  over  and  above  what  will  be  sufficient  to  pay  the  joint 
creditors,  it  is  to  be  applied  to  pay  the  separate  creditors. 
If,  on  the  other  hand,  there  is  a  surplus  of  the  separate 
estate  beyond  what  will  be  sufficient  to  pay  the  separate 
creditors,  it  is  to  go  to  supply  any  deficiency  that  may  re- 
main as  to  the  joint  creditors  (a). 

Different  Firms. — And  the  bankruptcy  law  is  similar 
where    there    are    several   persons    members    of    different 

(m)  Abraham  v.  Abraham  (1890),  19  O.R.  256;  18  A.R.  436. 
See  also  Roberts  v.  Bank  of  Toronto,  25  O.R.  194;  21  A.R.  629. 

(n)  N.B.,  58  Vict.  cap.  6,  sec.  5;  R.S.O.  (1897),  cap.  147,  sec. 
7;  P.E.I.,  61  Vict.,  cap.  4,  sec.  7;  B.C.,  1  Ed.  VII.,  cap.  15.  sec.  20; 
R.S.M.   (1903),  cap.  8,  sec.  27;  N.S.,  61  Vict.,  cap.  11,  sec.  28. 

(a)  Ex  p.  Cook,  2  P.  Wms.  500;  Ex  p.  Clay,  6  Vesey  813;  Ex  p. 
Taitt,  16  Vesey  193.  And  compare  section  40,  sub-sec.  3  of  the  Eng- 
lish Bankruptcy  Act  of  1883. 
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firms,  all  of  which  are  insolvent;  distinct  accounts  will  be 
taken  of  the  estates  of  the  respective  firms,  as  well  as  of 
of  the  separate  estate  of  each  bankrupt,  and  each  estate 
will  have  to  pay  its  own  debts  (6). 

What  Are  Firm  Assets? — All  the  property  which  at  the 
beginning  of  the  partnership  was  partnership  assets,  and 
all  subsequent  additions  and  accounts  owing  to  the  partner- 
ship, form  part  of  the  partnership  assets (c).  So  in  case 
of  property  which  has  been  purchased  for  the  purposes  of 
the  partnership  (d).  And  the  fact  that  the  property  is 
paid  for  out  of  partnership  moneys  gives  rise  to  the  pre- 
sumption that  it  was  purchased  for  the  partnership  (e). 
Property  acquired  by  one  of  the  partners  by  taking  advan- 
tage of  his  position  as  a  partner,  such  as  obtaining  the  re- 
newal of  a  lease  to  himself,  would  be  regarded  as  partner- 
ship property  (/). 

Determining  Nature  of  Property. — The  nature  of  the 
property,  however,  may  be  changed  by  mutual  agreement 
between  the  partners,  and  it  may  be  converted  into  separate 
property  by  them  at  any  time,  provided  that  the  arrange- 
ment is  bona  fide  and  not  made  with  fraudulent  intent,  and 
the  property  will  be  distributed  according  to  the  character 
it  bears  between  the  partners  themselves  at  the  time  of  the 
assignment  (g).    But  if  the  partners  are  insolvent,  and  the 

(6)  Ex  p.  Marlin,  2  Brown  C.C.  15;  and  see  generally,  Ontario 
Bank  v.  Chaplin,  20  S.C.R.  152;  Re  Baker,  3  Ch.  Ch.  499;  Re  Chaffey, 
30  U.C.R.  6\;Bank  of  Toronto  v.  Hall,  6  O.R.  644;  Re  McDonagh 
V.  Jephson,  16  A. R.  107;  Martin  v.  Evans,  6  O.R.  238;  Re  Randolph, 
1  A.R.  315;  Re  Harper  Wilson,  2  A.R.  151. 

(o)   West  V.  Skip,  1  Ves.  Sr.  456. 

(d)  Fereday  v.  Wightwick,  1  R.  A  M.  49. 

(e)  Smith  v.  Smith,  5  Vesey,  193;  Morris  v.  Barrett,  3  Y.  &  J. 
384. 

if)   Clements  v.  Hall,  2  DeG.  &  Jones,  173. 

ig)  Ex  p.  Manchester  Bank,  12  Ch.  D.  917;  13  Ch.  D.  466;  Ew 
p.  Ruffin,  6  Vesey  119. 
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transaction  was  made  with    intent    to    defraud  the  joint 
creditors,  it  will  be  set  aside  (h). 

Partnership  and  Separate  Estates. — Where  the  assignor 
is  carrying  on  business  by  himself,  but  was  formerly  a 
partner  in  a  firm,  creditors  having  claims  against  him  for 
goods  sold  to  that  firm,  have  been  held  entitled  to  rank 
against  his  estate  ratably  with  the  creditors  having  claims 
against  the  assignor  alone  (j)- 

The  statutory  provision  has  been  said  not  to  apply  to 
such  cases,  but  only  to  the  case  of  the  assignor  who  has  both 
separate  estate  and  joint  estate  which  are  being  adminis- 
tered together  (k). 

It  has  been  held  that  the  rule  of  preferring  partnership 
property  for  the  payment  of  partnership  debts  is  for  the 
benefit  of  the  partners  themselves,  and  that  they  may  waive 
it.  Accordingly  a  partnership  may  execute  a  mortgage  on 
partnership  property  to  secure  the  individual  debts  of  one 
of  the  partners,  and  such  a  transaction  has  been  upheld 
in  a  contest  by  a  joint  creditor  to  set  it  aside  (i). 

If  the  debt  accrues  before  the  formation  of  the  partner- 
ship against  one  of  the  partners,  the  creditor  cannot  sub- 
sequently rank  against  the  partnership  (l). 

In  the  administration  by  the  Court  of  the  insolvent 
estate  of  a  deceased  partner  the  surviving  partner  is  en- 
titled to  rank  for  a  balance  due  to  him  in  respect  of  part- 
nership transactions  and  partnership  debts  paid  by  him, 

(h)  Ex  p.  Mayou,  11  Jur.  N.S.  433;  Re  Kemptner  (1869),  L.R.  8 
Eq.  286. 

(;)   Macdonald  v.  Balfour,  20  A.R.  404. 

(k)  Macdonald  v.  Balfour,  20  A.  R.  405.  See  Moorehouse  v. 
Boatwick,  11  A.R.  76  ;  Be  Simpson,  L.R.  9  Ch.  572  ;  Be  McBae,  25 
Ch.  D.  16;  Kendall  v.  Hamilton,  4  App.  Cas.  504;  Ex  p.  Williams, 
11  Ves.  5;  Re  Walker,  6  A.R.  169. 

(i)   Kirhy  v.  Schoomaker,  3  Barb.  (N.Y.)  Ch.  46. 

(I)  Re  Simmons,  20  L.C.  Jur.  296. 
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when,  apart  from  his  claim,  there  would  be  no  surplus 
available  for  partnership  creditors (m). 

The  rule  when  administering  assets  which  precludes  one 
partner  from  proving  and  ranking  as  a  separate  creditor 
with  his  co-partner  was  established  not  so  much  with  refer- 
ence to  the  separate  creditors  as  for  the  advantage  of  joint 
creditors,  because  the  joint  creditors  have  the  right  to  come 
in  on  the  separate  estate  of  the  one  partner  after  his  separ- 
ate creditors  are  paid  in  full,  and  if  the  other  partner  were 
allowed  to  prove  on  a  separate  claim  against  his  co-partner, 
it  would  tend  to  reduce  the  amount  of  the  possible  assets 
available  for  the  joint  creditors.  This  being  so,  there  can 
be  no  objection  to  one  partner  proving  for  a  separate  debt 
against  the  separate  estate  of  his  co-partner  in  competition 
with  his  separate  creditors  (m). 

And  a  partner  seeking  to  prove  against  the  estate  of 
his  co-partner  will  only  come  in  competition  with  the  joint 
creditors  who  are,  of  course,  his  own  creditors,  in  cases 
where  the  separate  estate  will  yield  a  surplus,  and  he  may 
so  prove  against  the  separate  estate  of  his  co-partner  when 
it  is  plain  there  is  no  surplus  of  such  separate  estate  to 
distribute  amongst  the  joint  creditors  (n). 

Where  a  partnership  is  insolvent  and  proof  is  tendered 
by  a  solvent  partner  against  the  separate  estate  of  his 
insolvent  partner  in  respect  to  a  separate  debt,  it  is  no  ob- 
jection to  such  proof  that  the  dividend  to  be  received  from 
the  insolvent's  separate  estate  will  swell  the  surplus,  which 
will  eventually  come  from  the  solvent  partner's  estate  to 
pay  the  joint  debts  of  the  partnership (o). 

(m)  Re  Ruby,  24  A.R.  509. 

(n)   Per  Vaughan  Williams,  J.,  in  Re  Head  (1894),  1  Q.B.  638, 
at  p.  640 ;  see  also  Ex  p.  Hind,  62  L.T.N.S.  327. 

(o)   In  re  Head  (1894),  1  Q.B.  638. 
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The  Valuation  of  Securities. 

Valuing  Securities. — The  Acts  of  all  the  Provinces  have 
provided  that  every  creditor  in  his  proof  of  claim  shall 
state  whether  he  holds  any  security  for  his  claim  or  any 
part  thereof,  and  if  such  security  is  on  the  estate  of  a 
debtor  or  on  the  estate  of  a  third  party  for  whom  such 
debtor  is  only  secondarily  liable,  he  shall  put  a  specified 
value  thereon,  and  the  assignee  under  the  authority  of  the 
creditors  may  either  consent  to  the  right  of  the  creditor  to 
rank  for  the  claim  after  deducting  such  valuation,  or  he 
may  require  from  the  creditor  an  assignment  of  the  security 
at  an  advance  of  ten  per  cent,  upon  the  specified  value,  to 
be  paid  out  of  the  estate  as  soon  as  the  assignee  has  realized 
the  security;  and  in  such  case  the  difference  between  the 
value  at  which  the  security  is  retained  and  the  amount  of 
the  gross  claim  of  the  creditor,  shall  be  the  amount  for 
which  he  shall  rank  and  vote  in  respect  of  the  estate. 

It  is  further  provided  that  if  a  creditor  holds  a  claim 
based  upon  a  negotiable  instrument  upon  which  the  debtor 
is  only  indirectly  or  secondarily  liable  and  which  is  not 
mature  or  exigible,  such  creditor  shall  be  considered 
to  hold  security  within  the  meaning  of  the  section, 
and  shall  put  a  value  on  the  liability  of  the  party  primarily 
liable  thereon  as  being  his  security  for  the  payment  thereof ; 
but  after  the  maturity  of  such  liability  and  its  non-pay- 
ment he  shall  be  entitled  to  amend  and  revalue  his  claim. 

The  Acts  further  provide  a  procedure  to  be  adopted  in 
case  of  failure  to  value  the  security,  in  order  to  compel  the 
creditors  to  put  a  value  on  his  security (p). 

And  if  the  creditor  is  unable  to  place  a  value  on  his 
claim  in  filing  his  affidavit,  he  should,  as  soon  as  he  can 

(p)  See  R.S.O.,  1897,  cap.  147.  sec.  20.  sub-sees.  4,  5  and  6;  B. 
C,  1  Ed.  VII.,  cap.  15,  sec.  30;  R.S.M.  (1903).  cap.  8,  sees.  29,  30, 
31;  N.S.,  61  Vict.,  cap.  11,  sees.  29,  30;  N.B.,  58  Vict.,  cap.  6,  sees. 
19,  20;  P.E.I.,  61  Vict.,  cap.  4,  sec.  21. 
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arrive  at  the  value,  file  a  new  affidavit  of  claim,  containing 
the  valuation (r).  If  the  creditor's  security  is  of  such  a 
nature  that  he  is  not  properly  called  on  to  value  it,  it  is 
obvious  that  the  failure  to  place  a  valuation  on  it  does  not 
make  his  affidavit  of  claim  defective  or  prevent  him  from 
voting  at  the  meeting (s),  and  to  set  out  in  the  affidavit  that 
the  security  is  worthless  has  been  held  to  be  a  valuation (i). 

Gominon  Law  Rule. — Apart  from  statutory  provision  a 
creditor  cannot  be  compelled  to  value  a  security  held  by 
him.  He  is  in  general  entitled  to  prove  for  the  fuU  amount 
of  his  claim,  and  also  to  realize  any  securities  which  he  may 
hold,  provided  that  he  does  not  receive  altogether  more 
than  the  full  amount  of  his  claim (g). 

Partnership  Debts. — Where  a  creditor  holds  security  on 
the  estate  of  a  partnership  for  the  indebtedness  of  one  of 
the  individual  partners,  he  is  entitled  to  prove  against  the 
separate  estate  without  putting  a  value  on  such  security. 

It  is  a  general  principle  of  the  law  of  bankruptcy  that 
the  creditor  is  not  bound  to  value  a  security  held  on  the 
estate  of  a  third  person.  He  is  in  that  case  entitled  to  prove 
for  the  whole  amount  of  his  debt,  and  also  to  realize  the 
security,  provided  he  does  not  altogether  realize  more  than 
one  hundred  cents  on  the  dollar  (w).  And  a  guarantee 
given  •  by  a  third  person  for  the  debtor  need  not  be 
valued  (v). 

(r)   Wyld  V.  Clarkaon,  12  O.R.  589. 

(a)   Martin  v.  McMullen,  19  O.R.  230. 

(t)   Re  Piers  (1898),  1  Q.B.  627. 

(g)  Molsons  Bank  v.  Cooper,  23  A.R.  146;  Young  v.  Spiers,  16 
O.R.  672;  Beaty  v.  Samuel,  29  Gr.  105;  Eastman  v.  Bank  of  Mont- 
real, 10  O.R.  79;  Burrill,  paragraph  393. 

(m)  Re  Plummer,  1  Phil.  56;  Re  Jones,  2  A.R.  626;  Re  Chaffey, 
30  U.C.R.  64;  Re  Baker.  3  Ch.  Ch.  499. 

(v)   Martin  v.  McMullen,  19  O.R.  230;  20  O.R.  257;  18  A.R.  669. 
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In  Be  Wyld  v.  Clarkson{x),  a  trader  was  supplied  with 
goods  on  the  guarantee  of  a  third  person.  The  latter  made 
an  assignment  for  the  benefit  of  his  creditors  and  the  trader 
assigned  shortly  after.  The  creditor  proved  his  claim  for 
the  full  amount  on  the  guarantor's  estate,  and  set  out  in  his 
claim  that  he  held  as  security  his  claim  against  the  trader's 
estate,  but  did  not  value  it.  The  trader  effected  a  compo- 
sition with  his  creditors  and  gave  composition  notes  there- 
for. The  question  arose  as  to  whether  or  not  the  creditor 
should  value  the  security  held  on  the  trader's  estate,  and  it 
was  decided  that  by  the  assignment  of  the  latter  his  estate 
was  placed  in  custodia  legis,  protected  from  judgments  and 
executions  and  made  available  for  the  creditors,  who  were 
thus  potentially  seized  of  their  proper  proportion  of  the 
assets.  The  original  personal  claim  was  thus  transmuted 
into  a  claim  in  rem,  and  so  could  fairly  be  regarded  as  in 
the  nature  of  a  security  which  the  creditor  was  bound  to 
value  under  the  statute. 

Holder  of  Bill  of  Exchange. — The  holder  of  a  bill  of 
exchange  or  a  note  may  at  common  law  prove  against  all 
parties  liable  on  it  (y),  and  may  receive  a  dividend  from 
each  of  the  estates  against  which  he  proves,  provided  he  do 
not  receive  in  all  more  than  100  cents  on  the  dollar  (2:). 

If  after  filing  his  claim  he  receives  dividends  from  other 
parties,  they  will  not  be  deducted  from  the  amount  of  his 
claim,  and  he  will  be  entitled  to  receive  dividends  on  the 
full  amount  until  the  debt  is  satisfied  (a). 

(o!)    12  O.R.  589. 

(y)   Alsager  v.  Curry,  12  M.  &  W.  751;  Starey  v.  Barnes,  7  East 
435. 

(s)   Beaty  v.  Samuel,  29  Gr.  105;  Eastman  v.  Bank  of  Montreal, 
10  O.R.  79;  Young  v.  Spiers,  17  O.K.  672. 

(a)   Ex  p.  Wyldman,  2  Ves.  103. 
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Molsons  Bank  v.  Cooper. — In  Molsons  Bank  v.  Cooper (b) 
the  debtors  were  allowed  a  line  of  credit  by  their  bankers, 
to  be  secured  by  a  deposit  of  customers'  notes.  The  bank 
advanced  moneys  on  the  notes  of  the  firm,  who  then  de- 
posited from  time  to  time  their  customers'  notes  as  collat- 
eral security.  The  debtors  suspended  payment  and  the 
bank  sued  upon  all  the  overdue  notes  of  the  firm  which  they 
held,  giving  credit  for  money  already  received  from  the  col- 
lateral. Judgment  was  recovered  for  a  large  amount 
and  execution  was  issued.  The  amount  realized  under  exe- 
cution was  insufficient  to  pay  the  full  amount  of  the  judg- 
ments obtained  against  the  debtors,  and  the  sheriff  pro- 
ceeded to  a  pro  rata  distribution  under  the  Ontario  Cred- 
itor's Relief  Act. 

The  unsecured  creditors  claimed  that  the  bank's  claim 
should  be  reduced  by  the  amount  of  moneys  subsequently 
received  by  the  bank  on  the  collateral  securities.  The  Court 
decided  that  the  bank's  claim  need  not  be  reduced.  The 
bank  then  brought  a  second  action  for  the  balance  of  their 
claim  and  recovered  judgment,  although  the  moneys  col- 
lected on  their  collaterals  exceeded  the  amount  sued  for. 
After  passing  through  the  various  Ontario  Courts,  the  Su- 
preme Court  of  Canada  decided  that  the  second  action  should 
be  dismissed  and  laid  down  that  if  a  merchant  obtains  from 
a  bank  a  line  of  credit  on  terms  of  depositing  his  customers* 
notes  as  collateral  security,  the  bank  is  not  obliged,  so  long 
as  the  paper  so  deposited  remains  uncollected,  to  give  any 
credit  in  respect  of  it,  but  when  any  portion  of  the  col- 
lateral is  paid  it  operates  at  once  as  payment  of  the  mer- 
chant's debt,  and  must  be  credited  to  him. 

This  judgment  was  affirmed  by  the  Privy  Council (c). 

(6)   26  O.K.  676. 

(c)   See  26  S.C.R.  611;  26  A.R.  appendix,  p.  671. 
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Lord  Halsbuiy,  in  delivering  the  judgment  of  the  Privy 
Council,  said: — "The  things  which  were  handed  over  as 
securities  for  the  debt  were  realized  and  turned  into  money, 
and  when  the  creditor  is  suing  his  debtor  for  the  amount  of 
his  indebtedness  which  exists  at  that  time,  the  amount  the 
creditor  has  received  in  money  in  respect  of  these  matters 
clearly  must  be  taken  from  the  debt,  because  at  that  moment 
the  debt  has  been  to  that  extent  paid,  as  between  these  two 
persons,  and  for  that  amount  and  that  amount  only  ought 
judgment  to  have  been  recovered (d). 

Retainer  by  Executor. — If  a  debt  be  payable  to  execu- 
tors and  there  are  vested  in  them  lands  to  which  the  debtor 
is  beneficially  entitled,  the  executors  have  been  said  to  hold 
security  for  their  claim,  as  they  had  the  right  to  impound 
the  debtor's  share  under  the  will,  as  against  his  debt  to  the 
estate,  and  that  this  was  a  proper  security  to  value (/), 

Debtor  Secondarily  Liable. — In  regard  to  the  provision 
that  if  the  security  of  the  creditor  is  on  the  estate  of  a  third 
party  for  whom  such  debtor  is  only  secondarily  liable,  he 
shall  put  a  specified  value  thereon,  it  has  been  decided  that 
this  means  that  if  between  the  debtor  and  the  third  party 
the  latter  is  primarily  liable,  and  the  debtor  only  second- 
arily liable,  the  creditor  must  put  a  specified  value  on  his 
security.  It  matters  not  if,  according  to  the  form  of  the 
transaction  the  debtor  and  third  party  are  both  primarily 
liable  to  the  creditor,  if  as  between  themselves  the  third 
party  is  primarily  liable,  and  the  debtor  only  second- 
arily liable,  the  creditor  must  put  a  specified  value 
on  his  security,  for  in  such  ease  the  third  party  is  the 
party  "for  whom  the  debtor  is  only  secondarily  liable." 

(d)  The  cases  of  Eastman  v.  Bank  of  Montreal  and  Young  v. 
Spiers  were  decided  before  the  Ontario  Act  respecting  Assignments 
and  Preferences  came  into  force.  They  have  been  said  to  be  no  longer 
law.    See  Molsons  Bank  v.  Cooper,  26  O.K.  at  p.  584. 

(/)   Tillie  V.  Springer,  21  O.K.  585. 
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The  form  of  the  transaction  is  not  to  be  looked  at,  but  the 
substance  of  it,  in  order  to  ascertain  whether  the  third 
party  is  the  party  primarily  liable  for  the  claim,  and  if  it 
be  found  that  he  is,  the  debtor  is  then  only  secondarily  liable 
for  the  claim  within  the  meaning  of  the  provision. 

The  reason  and  object  of  the  provision  was  to  prevent 
the  estate  of  a  debtor  being  burdened  by  claims  for  which 
the  debtor  was  only  secondarily  liable  to  a  greater  extent 
than  was  necessary  for  the  protection  of  a  creditor,  and  to 
augment  his  estate  as  much  as  possible  (fif). 

Options  of  Secured  Creditor. — A  creditor  holding  security 
may  assume  any  one  of  three  positions:  He  may  either 
give  up  his  security  and  prove  as  an  unsecured  creditor,  or 
he  may  value  his  security  and  prove  for  the  whole  debt,  less 
the  value,  or  he  may,  outside  of  insolvency  proceedings, 
realize  his  security  in  any  manner  authorized  by  law(/i) ; 
but  if  he  holds  security  at  the  time  of  the  insolvency,  he 
cannot  realize  on  it  and  prove  on  the  estate  for  the  bal- 
ance (i). 

Accepting  Creditor's  Valuation. — Where  the  secured 
creditor  has  valued  his  security  for  the  purpose  of  proof, 
the  decision  of  the  assignee  in  regard  to  accepting  or  re- 
jecting it  should  be  promptly  made,  and  a  formal  resolu- 
tion of  the  assignee  allowing  the  creditor  to  retain  the  pro- 
perty is  not  necessary (j).  If  the  security  is  taken  over  by 
the  assignee  at  the  ten  per  cent,  advance,  the  creditor  need 
not  give  credit  for  the  ten  per  cent  (A;),  and  where  the  value 

{g)  Glanville  v.  Strachan,  18  C.L.T.  221 ;  Re  Turner,  19  CD.  105. 
See  also  Levy  v.  Stogdon,  [1898]  1  Ch.  478;  Re  Gordon,  [1897]  2  Q. 
B.  516;  Re  Hallett,  [1894]  2  Q.B.  256. 

(h)   Deacon  v.  Driffil,  4  A.R.  336. 

(i)   Re  Beaty,  6  A.R.  40;  and  see  Re  Hurat,  31  U.C.R.  116. 

(;■)  Bell  V.  Ro88,  11  A.R.  458. 

(fc)  Deacon  v.  Driffil,  4  A.R.  335. 
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put  on  a  security  by  a  creditor  has  been  accepted  by  the 
assignee  it  cannot  afterwards  be  reduced  by  the  creditor  (J). 

Accommodation  Maker. — If  a  partner  joins  as  accom- 
modation maker  in  a  note  by  a  firm,  he  is  primarily  liable, 
and  the  holder  may  rank  against  the  estate  without  valuing 
the  liability  of  the  firm(m). 

{I)   Re  Street.  15  C.L.J.  86. 

(m)   Bell  V.  Ottawa  Trust  Co.,  28  O.K.  519. 
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PART  Y. 

CHAPTER  XXV. 

Composition  Deeds. 

A  composition  deed  is  a  deed  made  between  the 
debtor  and  his  creditors  whereby  the  creditors  agree  to 
abandon  their  claims  in  consideration  of  receiving  a  com- 
position on  their  debts,  that  is,  a  smaller  sum,  bearing  an 
agreed  proportion  to  the  amount  of  their  respective  debts, 
or  in  consideration  of  receiving  a  negotiable  security  for 
such  composition.  And  it  is  further  usually  provided  that 
the  creditors  shall  not  sue  the  debtor  until  he  makes  de- 
fault in  performance  of  his  part  of  the  agreement.  While 
in  an  assignment  for  the  benefit  of  creditors  all  the  assets 
go  to  the  creditors  till  they  are  paid  in  full,  and  the  surplus 
to  the  assignor,  in  a  composition  deed  the  creditors  agree 
on  receipt  of  a  smaller  sum  to  discharge  their  debtor(a). 

It  is  often  desirable  to  include  in  the  composition  deed 
provisions  for  carrying  on  or  winding  up  the  debtor's  busi- 
ness under  the  supervision  of  the  creditors  or  the  trustee. 
In  this  way  the  creditors'  interests  are  protected  during  the 
period  within  which  the  debtor  must  carry  out  the  composi- 
tion arrangement  and  complete  his  payments. 

Composition  deeds  frequently  contain  an  irrevocable 
power  of  attorney  to  execute  an  assignment  for  creditors, 
which  may  be  exercised  by  the  trustee  in  the  event  of  the 
debtor  failing  to  carry  out  his  obligations  under  the  agree- 
ment. 

Eegistration  of  the  deed  as  an  assignment  is  not  neces- 
sary (a). 

(o)    Gundry  v.  Johnston   (1897),  28  O.K.   147. 

20 — PARKER. 
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The  Consideration. — The  consideration  in  a  composition 
deed  to  each  creditor  is  the  forbearance  of  the  other  cred- 
itors to  enforce  their  claims  (aa). 

In  Couldery  v.  Bartrum  (6),  it  was  said  that  ac- 
cording to  the  English  common  law  a  creditor  might 
accept  anything  in  satisfaction  of  the  debt  except  a  less 
sum  of  money (c).  He  might  take  a  horse  or  a  canary,  if  he 
chose,  and  that  was  accord  and  satisfaction,  but  he  could 
not  take  19s.  6d.  on  the  pound.  That  was  nudum  pactum. 
That  being  so,  there  came  a  class  of  arrangements  between 
creditors  and  traders  by  which  a  debtor  who  was  unable  to 
pay  in  full  offered  a  composition  of  something  less  than  a 
pound.  It  became  necessary  then  to  bind  the  creditors,  and 
it  was  felt  desirable  to  bind  them  in  a  sensible  way,  as  by 
saying  that  if  they  all  agreed  there  should  be  consideration 
imported  from  the  agreement  constituting  an  addition  to 
the  dividend  so  as  to  make  the  agreement  no  longer  7iudum 
pactum,  but  an  agreement  made  for  a  valuable  considera- 
tion (&). 

'  When  Are  Creditors  Bound. — It  is  sometimes  a  difficult 
matter  to  determine  whether  a  creditor  has  rendered  him- 
self bound  by  the  provisions  of  the  creditors'  agreement, 
and  whether  he  is  entitled  to  the  benefit  of  such  agreement. 

No  persons  are  bound  by  a  creditors'  agreement  unless 
they  receive  benefit  under  it,  and  on  the  other  hand,  no 
one  can  claim  to  partake  of  the  benefit  of  the  agreement 
unless  he  submits  to  its  conditions  (cZ). 

If,  however,  a  creditor  has  remained  strictly  passive  and 
has  done  nothing  to  render  himself  bound  by  the  agreement, 

{aa)   Re  McHenry,  [1894]   2  Ch.  428. 
(6)    (1880),  19  Ch.  D.  394. 

(c)  See  Foakes  v.  Beer  (1884),  9  A.C.  605.  As  to  Ontario  law 
see  Bank  of  Commerce  v.  Jenkins  (1888),  16  O.R.  215. 

(d)  Forbes  v.  Limond   (1854),  4  DeG.  M.  &  G.  298. 
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and,  on  the  other  hand,  has  not  acted  contrary  to  its  pro- 
visions, he  may  subsequently  claim  to  be  admitted  to  its 

benefit  (e). 

Necessity  of  Execution. — It  is  not  absolutely  necessary 
that  the  creditor  should  execute  the  deed,  if  he  has  as- 
sented to  it,  or  if  he  has  acquiesced  in  it,  or  acted  under  its 
provisions  and  complied  with  its  terms  and  on  the  other 
side  expressed  no  dissatisfaction,  he  is  entitled  to  its  bene- 
fits.   The  mere  fact  of  his  signature  is  not  required (/). 

It  is  the  constant  course  in  equity  that  if  creditors  act 
under  such  a  deed  and  thereby  treat  it  as  valid,  although 
they  have  not  executed  it,  a  Court  of  Equity  will  also  act 
imder  it  and  treat  it  as  valid,  whether  such  creditors  have 
signed  it  or  not{g). 

A  creditor,  accordingly,  who  has  verbally  agreed  with 
the  other  creditors  to  accept  a  composition,  cannot  by  a  sub- 
sequent refusal  to  execute  the  deed  relieve  himself  of  his 
prior  agreement  (/i). 

And  where  in  pursuance  of  the  arrangement  the  debtor 
has  denuded  himself  of  all  assets,  creditors  who  have 
acquiesced  in  the  arrangement  will  not  be  allowed  to  with- 
draw on  the  ground  that  their  withdrawal  would  be  a  fraud 
on  the  debtor (t). 

Failure  to  Accede  to  Deed. — Unless  the  deed  requires 
the  peremptory  exclusion  of  all  creditors  who  do  not  accede 
to  it  and  become  parties  to  it  within  a  specified  time,  the 
Court  will  not  regard  accession  by  the  creditors  within  such 

(e)  Forbes  v.  Limond  (1854),  4  DeG.,  M.  &  G.  298. 

(f)  Field  V.  Lord  Donoughmore  (1841),  1  Dr.  &  War.  227.  And 
see  Bank  of  Commerce  v.  Jenkins  (1888),  16  O.R.  215,  as  to  retrac- 
tion by  a  corporation  where  its  seal  had  not  been  affixed. 

(g)  8pottisvx>ode  v.  Stockdale   (1815),  G.  Coop.  102. 
(h)   Bradley  v.  Gregory  (1810),  2  Camp.  383. 

(i)  Cork  V.  Saunders  (1817),  1  B.  &  Aid.  46.  And  see  Bank  of 
Commerce  v.  Jenkins,  supra. 
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time  as  strictly  essential.  And  even  where  the  deed  requires 
the  peremptory  exclusion  of  those  not  acceding  within  the 
time,  the  Court  will  relieve  against  accidental  omission  to 
do  so(j). 

Effect  of  Acceding. — Having  assented  to  or  become  a 
party  to  a  composition  deed,  a  creditor  will  be  unable  to 
maintain  an  action  against  his  debtor  on  the  original  ac- 
count until  he  has  been  remitted  to  his  rights  by  the  debtor's 
default;  and  this  rule  applies  whether  the  agreement  con- 
tains an  express  release  of  debts  and  covenant  not  to  sue, 
or  an  agreement  to  accept  the  provisions  of  the  new  ar- 
rangement in  satisfaction  of  the  debt(fe). 

Agreement  Alone  as  a  Defence. — The  creditor  may 
accept  the  mere  promise  or  trust  of  the  new  agreement  in 
satisfaction  of  his  claim,  and  the  agreement  alone  without 
performance  would  then  be  a  sufficient  defence  to  an  action 
brought  by  a  creditor  for  his  original  debt(Z). 

Where  Performance  Necessary. — ^Where,  however,  the 
performance  of  the  new  arrangement  is  the  consideration, 
the  intention  of  the  parties  is  that  the  creditors  shall  for- 
bear from  suing  until  the  time  fixed  for  performance,  but 
the  debtor's  original  liability  is  not  discharged  until  the 
agreement  is  fulfilled  by  actual  payment  (m). 

Pleading  in  Bar. — A  common  provision  of  the  agree- 
ment is  after  setting  out  a  covenant  not  to  sue  for  a 
limited  period,  that  the  deed  may  be  pleaded  and  allowed  as 


{;■)    Watson  v.  Knight  (1854),  19  Beav.  369. 
V.  Eyman  (1886),  11  O.K.  65. 

(fc)   Deux    V.   Jeffreys,    Cro. 
(1831),  2  B.  &  Ad.  328. 

(I)    Good   V.  Cheeseman,    2  B.    &  Ad 
(1899),  26  A.R.  295;  30  S.C.R.  373. 

(m)  Re  Hatton  (1872),  L.R.  7  Ch.  723. 


See  also  Jennings 

Eliz.    352;      Oood  v.    Cheeseman 

328;  Dueber    v.  Taggart 
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a  bar  and  in  discharge  of  an  action  brought  against  a  debtor 
contrary  to  the  true  intent  and  meaning  of  the  agreement, 
and  in  such  case  the  deed  may  be  pleaded  as  a  bar(n). 

Voidable  Eelease. — Creditors  may  also  be  prevented 
from  suing  by  embodying  in  the  deed  a  release  voidable  by 
a  condition  subsequent (o). 

Restraining  Actions. — And  where  the  contract  or  cove- 
nant is  simply  not  to  sue  for  a  certain  time,  a  Court  of 
Equity  would  interfere  by  injunction  to  restrain  the  breach 
of  the  covenant (p). 

Debtor's  Performance. — The  debtor  having  entered  into 
an  arrangement  with  his  creditors,  must  comply  with  its 
terms  to  the  letter.  If  a  time  is  fixed  within  which  he  is  to 
make  payments  or  perform  other  acts,  he  must  perform 
them  within  the  time  limited.  If  no  time  be  fixed,  a  rea- 
sonable time  wiU  be  allowed  him(g). 

And  in  such  a  case  the  creditors  will  be  remitted  to  their 
original  rights (r). 

Strict  Performance  Necessary. — In  composition  and  ex- 
tension agreements,  the  terms  of  agreement  usually  are  that 
the  creditors  shall  accept  payment  at  a  specified  time  of  a 
certain  composition  in  full  of  their  claims.  To  obtain  the 
benefit  of  this  provision  the  debtor  must  establish  that  he 
paid  or  tendered  the  composition  within  the  specified  time, 
or,  if  no  time  were  fixed,  within  a  reasonable  time(s).  And 

(n)    Walker  v.  Nevill  ( 1864) ,  3  H.  &  0.  403. 

(o)  See  Newington  v.  Levy  (1870),  L.R.  5  C.P.  607;  and  com- 
pare Ford  V.  Beech  (1848),  11  Q.B.  872. 

(p)  Lumley  v.  Wagner  (1852),  1  DeG.  M.  &  G.  604;  Keyea  v. 
Elkins  (1864),  34  L.J.Q.B.  25. 

(q)   Oughton  v.  Trotter  (1833),  2  N.  &  M.  71. 

(r)  Oughton  v.  Trotter,  ibid.;  Walker  v.  Seaborne  (1809),  1 
Taunt.  526. 

(s)   Ex  p.  Bateson,  4  Jurist  994. 
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it  is  not  sufficient  that  the  debtor  was  ready  and  willing  to 
pay(<).  The  principle  applies  to  each  and  every  creditor 
who  is  not  paid  or  tendered  his  money  (u).  And  the  onus 
is  on  the  debtor  to  prove  the  payment  or  tender  (v).  Where 
the  default  of  the  debtor  in  paying  or  tendering  the  com- 
position money  arises  from  a  mistake  on  his  part,  a  Court 
of  Equity  has  in  some  cases  relieved  him  (x). 

Foreign  Creditor. — If,  however,  a  creditor  is  in  a  foreign 
country,  the  debtor  need  not  follow  him  out  of  the  juris- 
diction in  order  to  pay  or  tender  him  the  money  (ly). 

Statute  of  Limitations. — Arrangements  with  creditors 
by  which  they  are  bound  not  to  sue,  do  not  in  general 
prevent  the  Statute  of  Limitations  running  against  the 
creditors  during  the  period  when  they  are  so  bound  (2/). 

Nor  is  an  admission  of  the  existence  of  a  debt  in  an 
agreement  coupled  with  a  .declaration  of  inability  to  pay  it 
or  a  provision  for  the  acceptance  of  a  smaller  sum,  sufficient 
acknowledgment  to  take  the  debt  out  of  the  Statute  of 
Limitations,  and  that,  too,  whether  a  payment  is  made 
under  the  agreement  or  not{z). 

It  may  then  become  important  to  ascertain  whether  the 
effect  of  the  agreement  is  to  remit  the  creditor  to  his  ori- 
ginal rights.  An  example  of  this  was  given  by  Lord  Bram- 
well  in  a  case  of  Slater  v.  J  ones  (a).    He  said : — * '  Supposing 

{t)   Cranley  v.  Hillary  (1813),  2  M,  &  S.  120. 

(a)   Cranley  v.  Hillary  (1813),  2  M,  &  S.  120. 

(v)   Ex  p.  Hemmingway   (1872),  26  L.T.N.S.  298. 

(x)  See  Neioington  v.  Levy  (1870),  L.R.  5  C.P.  607.  And  see  Ex 
p.  Bennet  (1743),  2  Atk.  527;  Sewell  v.  Musson  (1683),  1  Vern.  210; 
heigh  v.  Barry  (1747),  3  Atk^  583;  and  see  Jewell  v.  VanPraagh 
(1874),  E.R.  9  C.P.  96. 

{w)   Fessard  v.  Mugnier  (1865),  18  C.B.N.S.  286. 

(y)   Fuller  v.  Redman  (1859),  26  Beav.  614. 

(z)  Davies  v.  Edwards  (1851),  7  Ex.  22;  Ex  p.  Topping  (1865), 
34  L.J.  Bank.  44. 

(a)    (1873),  L.R.  8  Ex.   186. 
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a  creditor  accepts  a  composition  on  a  debt  four  years  old, 
payable  at  the  end  of  two  years,  and  then  the  debtor  makes 
default,  is  the  creditor  to  be  bound  to  sue  on  his  original 
debt?  If  so,  he  will  fail,  for  the  Statute  of  Limitations 
would  be  a  good  defence,  whereas  if  there  is  a  new  agree- 
ment by  the  debtor  at  the  date  of  the  composition  resolu- 
tion, the  creditor's  remedy  would  be  preserved "( 6 ) . 

Lord  Bramwell  here  suggested  that  there  would  be  an 
implied  term  in  such  an  agreement  that  in  case  the  debtor 
failed  to  pay  the  composition  at  the  time  agreed  on,  he 
would  pay  the  whole  debt. 

Although  the  creditor  may  be  barred  as  to  his  original 
debt,  he  may  sue  on  the  promise  to  pay  the  composition 

amount  (c). 

Accession  of  Creditors  a  Condition. — It  is  commonly  pro- 
vided in  a  composition  agreement  that  it  shall  not  become 
binding  until  a  certain  proportion  of  the  creditors  has  ac- 
ceded to  it.  This  is  a  valid  condition,  and  if  the  specified 
portion  do  not  accede,  the  creditor  will  not  be  bound  (d). 
Parol  evidence,  however,  will  not  be  admitted  to  show  the 
intention  of  the  parties  in  this  respect  (e).  Where  the 
agreement  provided  for  its  avoidance  in  case  creditors 
should  "refuse  to  execute,"  it  was  held  that  the  non-exe- 
cution of  the  deed  was  not  evidence  of  a  refusal ;  and  that 
a  positive  refusal  must  be  shown  (/). 

On  the  other  hand,  a  provision  that  the  deed  shall  be 
void  if  not  executed  by  all  the  creditors  within  a  given  time 
will  be  satisfactory  if  the  creditors  accede  or  assent  to  the 
deed  so  as  to  become  bound  by   it,  although  they  do  not 

(ft)    See  Hemp  v.  Garland  (1843),  4  Q.B.  519. 

(c)  Lynn  v.  Bruce '{1704),  2  Hy.  Black.  317. 

(d)  Reap  v.  Richardson  (1835),  2  C.  M.  &  R.  422. 

(e)  Lewis  v.  Jones  (1825),  4  B.  &  C.  506. 
(/)   Holmes  v.  Love  (1824),  3  B.  &  C.  242. 
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actually  execute  it  (g).  A  provision  that  the  deed  shall  be 
"void"  is  usually  contrued  to  mean  voidable  at  the  election 
of  each  individual  creditor  as  regards  himself  (/i). 

Good  Faith  Necessary. — The  strictest  good  faith  must 
be  observed  in  a  composition  agreement,  and  if  there  has 
been  any  fraud  or  misrepresentation,  the  parties  will  not 
be  bound  by  it,  but  will  be  restored  to  their  original 
rights  (i).  Though  the  failure  of  a  representation  made  to 
an  individual  creditor  and  not  to  the  body  of  creditors, 
would  not  necessarily  have  this  effect  (j). 

Secret  Advantage  to  a  Creditor. — Anything  that  is  a 
fraud  on  the  general  body  of  creditors  can  be  taken  advan- 
tage of  by  any  one  of  them.  The  most  common  example  of 
this  is  in  the  case  where  there  is  some  secret  arrangement 
between  the  debtor  and  a  particular  creditor,  who  nomin- 
ally is  a  party  to  the  composition,  by  which  the  latter  is  to 
obtain  an  advantage  over  the  other  creditors.  The  cred- 
itors become  parties  to  the  arrangement  on  the  understand- 
ing that  all  are  to  be  placed  on  the  same  footing,  and  if  it  is 
proved  that  there  is  a  secret  arrangement  contravening  this 
implied  term,  any  creditor  who  has  signed  on  this  under- 
standing will  be  released  (fe).  On  grounds  of  public 
policy,  the  Court  will  relieve  in  such  a  case  (I).  And  the 
onus  lies  on  the  party  alleging  fraud  to  show  that  the 
agreement  was  in  fact  unknown  to  the  other  creditors (m). 

(g)  Spottiswoode  v.  Stockdale  (1815),  Geo.  Coop.  102. 
(h)   Hyde  v.  Watts  (1843),  12  M.  &  W.  254. 
(t)  Britten  v.  Hughes  (1820),  5  Bing.  460. 
(;■)   Mallalieu  v.  Hodgson   (1851),  16  Q.B.  689. 
(fc)  Dauglish  v.  Tennent  (1866),  L.R.  2  Q.B.  49. 
And  see  McCalmont  v.  Bailey,  6  N.B.  573. 

(I)  Howden  v.  Simpson  (1839),  10  A.  &  E.  793;  The  Earl  of 
Cfhesterfield  v.  Janssen  (1750),  2  Ves.  Sr,  124. 

(m)  Davidson  v.  McGregor  (1841),  8  M.  &  W.  755. 
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Where,  however,  it  is  known  to  the  creditors  signing  that 
any  one  or  more  of  them  have  consented  to  the  arrange- 
ment only  on  the  condition  of  having  a  preference,  this  rule 
will  not  apply (w). 

Nature  of  Benefit  Immaterial. — It  is  immaterial  what 
the  benefit  stipulated  for  may  be.  If  it  is  the  payment  of  a 
larger  composition  than  the  other  creditors  obtain  or  giving 
security  for  the  balance  of  the  debt(o) ;  or  retaining  of  an 
existing  security  (p)  ;  or  furnishing  him  with  a  better  secur- 
ity than  the  other  creditors  for  the  composition  pay- 
ment(g) ;  or  paying  his  costs (r) ;  the  principle  will  apply, 
as  the  other  creditors  will  be  misled  (s).  And  the  rule  ap- 
plies although  the  negotiations  for  a  composition  are  not 
carried  out(0. 

This  rule  was  held  to  apply  where  a  creditor  consented 
to  become  surety  for  the  payment  of  the  composition  in  con- 
sideration of  his  receiving  the  full  amount  of  his  own 
debt(w),  or  made  a  profit  for  so  doing (v). 

Results  of  Rule. — The  results  which  follow  from  the 
general  rule  are  very  far-reaching.  In  the  first  place  the 
creditor  cannot  enforce  the  agreement  (w;) ;  nor  can  he  en- 
force any  bill  of  exchange,  promissory  note  or  other  secur- 
ity obtained  under  the  arangement(a;),  and  a  subsequent 

(n)  Jackman  v.  Mitchell  (1807),  13  Ves.  581.  And  see  Carey 
V.  Barrett  (1879),  4  C.P.D.  379. 

(o)   Pfleger  v.  Browne  (1860),  28  Beav.  391. 

(p)   Stock  V.  Mawson  (1798),  1  B.  &  P.  286. 

(q)  Ex  p.  Sadler  (1808),  15  Ves.  52. 

(r)   Re  McRae,  1  A.R.  387. 

(s)   Small  V.  Henderson   (1900),  27  A.R.  492. 

{t)   Wells  V.  Girling  (1819),  1  Br.  &  Bing.  447. 

(tt)   Wood  V.  Barker  (1865),  L.R.  1  Eq.  139. 

(v)  Segsworth  v,  Anderson  (1893),  23  O.R.  573;  21  A.R.  242; 
24  S.C.R.  699.    And  see  Re  Russell  (1882),  7  A.R.  777. 

(to)  Jackson  v.  Lomas  (1791),  4  T.R.  166. 

(a?)   Coleman  v.  Waller  (1829),  3  Y.  &  J.  212. 
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promise  by  the  debtor  to  pay  them  will  be  regarded  as  being 
made  without  consideration  (?/). 

Further,  the  creditor  who  is  a  party  to  the  fraud  cannot 
even  enforce  payment  of  the  composition (z). 

Where  Executed. — And  if  the  bargain  has  been  carried 
out  by  the  debtor,  and  he  has  paid  a  creditor  or  transferred 
a  security  to  procure  the  assent  of  the  creditor,  he  may  re- 
cover the  amount  or  security  back  from  the  creditor  (a). 

Atkinson  v.  Denby. — A  leading  case  on  the  subject  was 
Atkinson  v.  Denhyih).  There,  the  plaintiff  being 
indebted  to  the  defendant  and  others,  offered  a  composition 
of  5  shillings  on  the  pound.  The  defendant  at  first  refused 
to  accept  less  than  the  full  amount  of  the  claim,  but  he 
finally  agreed  to  accept  the  composition,  the  plaintiff  agree- 
ing to  give  him  a  bill  of  exchange  for  £108,  and  also  the 
sum  of  £50  in  cash.  The  transaction  was  carried  out  and 
the  cash  and  bill  transferred  to  the  creditor,  who  signed  the 
composition  deed.  The  composition  was  paid  to  the  defen- 
dant and  the  other  creditors,  and  the  plaintiff  then  brought 
the  action  to  recover  back  the  £50  from  the  creditor,  and  it 
was  held  that  he  was  entitled  to  do  so,  the  judgment  being 
aflSrmed  on  appeal (c). 

If,  however,  the  payment  may  be  regarded  as  not  having 
been  made  under  coercion  of  any  kind,  it  is  voluntary  and 
cannot  be  recovered (d).  In  Wilson  v.  Ray  an  action  was 
brought  to  recover  money  paid  to  take  up  a  renewal  of  a 
note  given  to  procure  the  creditor's  signature.    The  Court 

(y)   Constantein  v.  Blanche  (1786),  1  Cox.  284. 

(z)  Knight  v.  Hunt  (1829),  5  Bing.  432;  Howden  v.  Eaigh 
(1840),  11  A.  &  E.  1033;  Higginsv.  Pitt  (1849),  4  Ex.  312. 

(a)  Smith  v.  Cuff  (1817),  6  M.  &  S.  160;  Horton  v.  Riley 
(1843),  11  M.  &  W.  492. 

(5)    (1861),  6  H.  &  N.  778. 

(c)   7  H.  &  N.  934. 

id)   Wilson  V.  Ray  (1839),  10  A,  &  E.  82. 
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said  that  the  debtor  might  have  successfully  defended  a 
suit  on  the  original  note,  but  having  given  a  second  note  and 
paid  it,  the  payment  must  be  regarded  as  voluntary  and 
could  not  be  recovered  back. 

Further  Consequences. — A  further  consequence  of  the 
fraud  is  that  where  the  creditor  has  concealed  the  full 
amount  of  his  debt,  and  in  reality  accepted  a  composition 
on  and  released  a  portion  of  it,  he  cannot  afterwards  sue 
for  the  balance (e). 

And  if  the  debtor  in  such  case  fails  to  carry  out  his  part 
of  the  arrangement  and  make  the  composition  payment,  the 
creditor  who  under  the  secret  arrangement  has  received 
more  than  the  amount  of  the  composition  payable  under  the 
deed,  will  not  be  remitted  to  his  original  rights  (/). 

In  fact,  it  is  doubtful  whether  he  can  in  any  case  take 
advantage  of  the  debtor's  default  in  payment  of  the  com- 
position (gr). 

There  is  nothing,  however,  to  prevent  a  debtor  after  a 
valid  composition  has  been  entered  into  with  his  creditors, 
subsequently  paying  any  particular  creditor  in  full,  pro- 
vided it  were  not  done  under  any  prior  arrangement;  and 
he  may  also,  under  such  circumstances,  give  the  creditor 
security  for  the  balance  of  the  debt,  and  such  security  will 
be  valid  (/i). 

(e)  Britten  v.  Hughes  (1829),  5  Bing.  460. 

If)  Ex  p.  Oliver  (1851),  4  DeG.  &  Sm.  354. 

And  see  Hovoland  v.  Grant,  2  N.W.T.R.  part  1,  99. 

(g)   See  Howden  v.  Haigh  (1840),  11  A.  &  E.  at  p.  1039. 

(h)   Cockshott  V.  Bennett.  2  T.R.  765. 
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ASSIGNMENT  OF  BOOK  DEBTS. 
To  Secure  Existing  Debt  and  Present  Advance, 

This    Indenture,    made    the  day    of  , 

19        ,    between  ,    of  ,    and  ,    of 

(mercliants),    trading   in   co-partnership^    und<er 
the  name,  style  and  firm  of  and  Company  herein- 

after called  the  assignors,  of  the  first  part,  and  ,  of 

,   hereinafter  called  the  assignee,  of  the  second 
part. 

Whereas  the  assignors  are  now  carrying  on  and  intend 
to  carry  on   business    in   partnership  at  number 
street,  in  the  (town)  of  as  (merchants). 

And  whereas  the  assignee  has  heretofore  at  different 
times  made  cash  advances  as  loans  to  the  assignors  amount- 
ing in  the  aggregate  to  the  sum  of  dollars  and 
the  assignors  are  at  present  indebted  to  the  assignee  in  the 
(said)    sum   of                dollars. 

And  whereas  the  assignors  have  applied  to  the  assignee 
for  a  further  advance  in  cash,  and  the  assignee  has  agreed 
to  advance  to  them  the  further  sum  of  dollars  in 

cash  upon  the  execution  of  these  presents  as  collateral 
security  for  the  said  past  and  present  advances  (herein- 
after called  the  said  indebtedness)  in  order  to  assist  the 
assignors  in  their  said  business. 

Now  this  indenture  witnesseth  that  in  consideration  of 
the  said  indebtedness  (the  amount  whereof  is  hereby  ac- 
knowledged) the  assignors  do  hereby  assign,  transfer  and 
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set  over  unto  the  assignee,  his  executors,  administrators 
and  assigns,  firstly,  all  the  debts,  claims  and  demands  now 
due  or  owing  or  accruing  due  and  owing  to  the  assignors 
trading  as  aforesaid  out  of  their  said  business  as  , 

the  accounts  whereof  are  now  mentioned  in  the  ledgers  or 
other  account  books  of  the  said  business.  Secondly,  all  the 
debts,  claims  or  demands  which  may  at  any  time  hereafter 
become  due  and  owing  to  the  assignors  trading  as  afore- 
said arising  out  of  their  said  business  as  ,  the 
accounts  whereof  may  hereafter  be  mentioned  in  the  ledger 
or  other  account  books  in  connection  with  the  said  business. 

And  the  assignors  for  themselves,  their  and  each  of 
their  executors  and  administrators,  covenant  and  agree  with 
the  assignee,  his  executors,  administrators  and  assigns  that 
they  will  at  any  time  upon  the  demand  or  request  of  the 
assignee  furnish  a  true  and  correct  list  and  schedule  of 
the  said  debts,  claims  and  demands,  and  also  that  they  will 
upon  every  reasonable  request  of  the  assignee  make,  do  and 
execute  all  such  further  and  other  assurances  by  acts, 
deeds  and  instruments  which  may  be  requisite  for  more  per- 
fectly and  absolutely  assigning,  transferring  and  assuring 
the  said  debts,  claims  and  demands  hereby  assigned  and 
transferred,  or  intended  so  to  be,  and  every  part  thereof 
unto  the  assignee,  his  executors,  administrators  and  assigns. 

And  the  assignors  do  hereby  assign,  transfer  and  set 
over  unto  the  assignee,  his  executors,  administrators  and 
assigns  all  deeds,  books  of  account,  vouchers,  /promissory 
notes,  bills  of  exchange  and  all  other  documents  or  evi- 
dences of  the  said  debts,  or  any  of  them,  or  any  part 
thereof,  together  with  all  books  of  account,  in  which  there 
are,  or  hereafter  may  be,  any  entries  of  the  particulars  of 
the  said  debts. 

And  the  assignors  hereby  irrevocably  nominate,  con- 
stitute and  appoint  the  assignee,  his  executors,  adminis- 
trators and  assigns,  their  true  and  lawful  attorney  or 
attorneys,  to  ask,  demand,  sue  for  and  recover  the  said 
debts,  claims  and  demands,  and  every  of  them,  and  to  give 
effectual  receipts  and  discharges  therefor,  together  with 
full  power  to  compromise  the  said  debts,  or  any  of  them. 
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which  may  seem  bad  or  doubtful,  and  to  give  time  for  pay- 
ment thereof  with  or  without  security. 

And  it  is  hereby  understood  and  agreed  that  these  pre- 
sents are  given  as  collateral  security  only  for  the  due  pay- 
ment of  the  said  indebtedness,  and  that  the  execution 
hereof  shall  not  in  any  way  suspend  or  affect  the  present 
or  future  rights  and  remedies  of  the  assignee  in  respect  of 
the  said  indebtedness,  or  any  part  thereof,  nor  shall  it 
affect  any  securities  which  he  now  holds,  or  hereafter  may 
hold,  in  respect  of  the  said  indebtedness,  or  any  part 
thereof. 

In  witness,  etc. 
Signed,  sealed,  et<'. 


ASSIGNMENT  OF  BOOK  DEBTS. 
For  Existing  Debt  and  Future  Advances. 

We  and   Company,    of  ,    (merchants), 

hereby  assign,  transfer  and  set  over  to  of 

his  executors,  administrators  and  assigns,  all  book  debts, 
accounts,  ehoses  in  action,  now  due,  or  accruing  due,  to  us 
in  connection  with  our  business  as  (general  merchants) ; 
and  also  all  book  debts,  accounts  and  ehoses  in  action, 
which  may  at  any  time  hereafter  become  due  and  owing  to 
us  in  connection  with  our  business;  and  also  all  deeds, 
books,  vouchers,  promissory  notes,  bills  of  exchange  and 
other  documents  or  evidences  of  the  said  debts,  accounts 
and  ehoses  in  action,  or  any  of  them  or  any  part  thereof 
or  in  any  manner  relating  to  or  containing  entries  of  the 
said  book  debts,  accounts,  ehoses  in  action,  or  any  of  them, 
to  be  held  by  the  said  as  a  collateral  security  to 

the  present  and  all  future  indebtedness  of  us  to  the 
said 

We  hereby  covenant  and  agree  on  demand  at  any  time 
to  prepare  and  deliver  to  the  said  ,  his  heirs,  execu- 
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tors,  administrators  or  assigns,  a  full  list  of  all  accounts 
due  or  accruing  due  to  us,  and  to  execute  such  further 
assurances  or  assignments  as  may  be  necessary  to  com- 
plete their  title  and  to  prepare  and  deliver  to  them  all 
deeds,  books,  vouchers,  promissory  notes,  bills  of  exchange 
and  other  documents  or  evidences  of  the  said  debts,  ac- 
counts and  choses  in  action,  or  any  of  them  or  any  part 
thereof,  and  to  furnish  all  information  necessary  to  enable 
them  to  collect  the  said  debts,  accounts  and  choses  in  action, 
or  any  of  them  or  any  part  thereof,  and  to  furnish  all 
information  necessary  to  enable  them  to  collect  the  said 
debts,  accounts  and  choses  in  action,  and  we  hereby  author- 
ize them  whenever  necessary  to  sue  for  and  collect  the  said 
accounts,  debts  and  choses  in  action. 

This  assignment  is  executed  as  a  continuing  security 
collateral  to  our  indebtedness  to  the  said  whether 

the  said  indebtedness  has  been  already  contracted  or  may 
be  hereafter  contracted,  and  the  execution  hereof  shall  not 
in  any  way  suspend  or  affect  the  present  or  future  rights 
and  remedies  of  the  said  in  respect  of  the  said  in- 

debtedness or  any  part  thereof,  nor  shall  it  affect  any 
securities  which  they  now  or  hereafter  may  hold  in  respect 
of  the  said  indebtedness  or  any  part  thereof. 

(If  it  is  intended  to  limit  the  security  to  a  fixed  amount 
add:  Provided,  however,  that  this  assignment  shall  be 
limited  to  the  extent  of  thousand  dollars,  but  shall 

be  considered  as  a  continuing  security  to  that  extent.) 

The  understanding  on  which  this  security  is  given  is 
that  the  said  shall  accept  payment  of  our  present 

overdue  indebtedness  as  follows :  dollars  in 

days  from  this  date  and  the  balance  in  (weekly)  payments 
of  dollars  thereafter  until  paid. 

In  witness,  etc. 
Signed,  sealed,  etc. 


I 


I 
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AFFIDAVIT  OF  CLAIM. 

Canada:  Province  of  ,    (County)   of  , 

to  wit; 

In  the  matter  of  an  Act  respecting  assignments  and 

preferences  by  insolvent  persons  being  R.S.O.  (1897),  chap. 

147.      And  in  the  matter  of  of  the  of 

in  the    (County)    of  ,   and   Province   of 

,  debtor  and  ,  of   the  of 

in  the  County  of  ,  claimant. 

I,  (name  in  full),  of  the  ,  of  ,  in  the 

(County)  of  ,  make  oath  and  say: 

1.  I  am  the  above-named  claimant  (or  a  member  of  the 
above-named  firm  of  claimants,  or  the  duly  authorized 
agent  of  the  above-named  claimant) ; 

2.  The  above-named  debtor  is  justly  and  truly  indebted 
to  me  (or  the  above-named  claimant)  in  the  sum  of 
dollars  for  (goods  supplied  to  the  said  debtor  at  his  order, 
and  for  promissory  notes,  bills  of  exchange,  or  money  lent, 
etc.),  that  is  to  say  (or  and  particulars  of  the  said  indebted- 
ness are  set  out  in  the  statement  hereto  annexed)  : 

3.  I  hold  (or  the  said  claimant  holds)  no  security 
whatever  for  the  said  claim  or  any  part  thereof  (or  the 
following  security,  that  is  to  say,  ,  which 
is  of  the  value  of                dollars). 

Sworn,  etc. 


ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

Short  Form. 

This  Indenture  made  the  day  of  ,  in 

pursuance  of  the  Revised  Statutes  (of  Ontario  (1897) 
chapter  147)  being  an  act  respecting  Assignments  and 
Preferences  by  Insolvent  Persons,  between  ,  of  the 

of  ,   in   the  county   of  , 

hereinafter  called  the  debtor,  of  the  first  part;  of 

the  of  ,  in  the  county  of  ,  , 

hereinafter  called  the  assignee,  of  the  second  part:  and  the 

21 — PARKER. 
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several  persons,  firms  and  corporations  who  are  creditors 
of  the  debtor,  hereinafter  called  the  creditors  of  the  third 
part. 

Whereas  the  debtor  has  heretofore  carried  on  business 
at  the  of  ,  in  the  county  of  ,  as  a 

,  and  being  unable  to  pay  his  creditors  in  full  has 
agreed  to  convey  and  assign  to  the  assignee  all  his  estate, 
real  and  personal,  for  the  purpose  of  paying  and  satisfy- 
ing the  claims  of  his  creditors,  ratably  and  proportionately 
and  without  preference  or  priority. 

Now  this  indenture  witnesseth  that  in  consideration  of 
the  premises  and  of  one  dollar,  the  debtor  doth  hereby 
grant  and  assign  to  the  assignee,  his  heirs,  executors,  ad- 
ministrators and  assigns,  all  his  personal  property  which 
may  be  seized  and  sold  under  execution  and  all  his  real 
estate,  credits  and  effects. 

To  have  and  to  hold  unto  the  assignee,  his  heirs,  execu- 
tors, administrators  and  assigns,  respectively,  according  to 
the  tenure  thereof. 

Upon  trust  that  the  assignee,  his  heirs,  executors,  ad- 
ministrators and  assigns,  shall  sell  and  convey  the  real  and 
personal  estate  and  convert  the  same  into  money,  and  col- 
lect and  call  in  the  debts  dues  and  demands  of  the  debtor. 

And  it  is  hereby  declared  that  the  assignee,  his  execu- 
tors, administrators  and  assigns,  shall  stand  possessed  of 
the  moneys  derived  from  the  sale  of  the  real  and  personal 
estate,  and  of  the  moneys  collected  and  called  in,  and  all 
other  moneys  which  the  assignee,  his  heirs,  executors,  ad- 
ministrators and  assigns,  shall  receive  for  or  on  account  of 
the  premises  hereinbefore  granted  and  assigned. 

Upon  trust,  firstly  to  pay  the  costs  of  and  incidental  to 
the  preparation  and  execution  of  these  presents ;  secondly, 
to  deduct  and  retain  such  remuneration  as  shall  be  voted 
or  fixed  for  him,  the  assignee,  under  the  provisions  of  the 
said  Act;  and  thirdly,  to  pay  the  debts  and  liabilities  of 
the  debtor  to  the  creditors,  respectively,  ratably  and  pro- 
portionately and  without  preference  or  priority,  and  the 
surplus  after  payment  of  all  claims,  costs,  charges  and  ex- 
penses in  full  to  hand  over  to  the  debtor. 
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The  debtor  appoints  the  assignee,  his  heirs,  executors, 
administrators  and  assigns  his  lawful  attorney  irrevocable 
in  his  name  to  do  all  matters  and  things,  make,  sign,  seal 
and  execute  all  deeds,  documents  and  papers  necessary  to 
more  fully  perfect  in  him  the  title  to  the  lands,  premises, 
goods,  chattels,  debts  dues  and  demands  hereby  assigned  or 
intended  so  to  be,  and  to  do  all  other  acts,  matters  and 
things  necessary  to  enable  the  assignee  to  carry  into  effect 
the  intents  of  these  presents. 

In  witness  whereof  the  parties  hereto  have  hereunto  set 
their  hands  and  seals  this  day  of  ,  190     . 

Signed,  sealed  and  delivered 

In  the  presence  of. 


ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Partnership. 

This    Indenture    made    the  day    of  , 

one  thousand  nine  hundred  ,  between 

,  hereinafter  called  the  debtors  of  the  first  part, 
of  the  ,  hereinafter  called  the  Trustee 

of  the  second  part,  and  the  several  persons,  firms  and  cor- 
porations respectively,  creditors  of  the  said  debtors  or 
either  of  them  hereinafter  called  the  creditors  of  the  third 
part.  "Whereas  the  said  debtors  have  been  and  still  are 
carrying  on  business  under  the  name  of  at 

as 

And  whereas  the  said  debtors  in  the  course  of  their 
said  business  have  contracted  debts  to  a  large  amount 
which  the  said  debtors  are  unable  to  pay  in  full  and  have 
in  consequence  agreed  to  assign  all  their  and  each  of  their 
estate  of  whatever  nature  or  kind  soever  unto  the  said 
trustee  upon  the  trust  and  for  the  purpose  of  paying  and 
satisfying  the  claims  of  their  and  each  of  their  creditors 
ratably  and  proportionately,  and  without  preference  or 
priority,  and  so  that  their  respective  separate  estates  shall 
be  first  applied  in  or  towards  payment  of  their  respective 
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separate  creditors,  and  their  joint  estate  first  applied  in  or 
towards  payment  of  their  joint  creditors.  Now  this  inden- 
ture witnesseth  that  in  consideration  of  the  premises,  and 
of  one  dollar  now  paid  by  the  said  trustee  to  them,  the  re- 
ceipt whereof  is  hereby  acknowledged,  they,  the  said  deb- 
tors, according  to  their  and  each  of  their  estates  and  inter- 
ests therein,  and  as  fully  and  effectually  as  they  lawfully 
can  or  may  by  these  presents  do  and  each  of  them  doth 
hereby  grant,  bargain,  sell,  assign,  transfer,  convey  and 
assure  unto  the  said  trustee,  his  heirs,  executors,  adminis- 
trators and  assigns  forever,  all  and  singular,  the  real  estate, 
lands,  tenements  and  hereditaments  of  the  said  debtors  and 
each  of  them  whatsoever  and  wheresoever  of  or  to  which 
they  or  either  of  them  is  now  seised  or  entitled  or  of  or  to 
which  they  or  either  of  them  may  have  any  estate  right, 
title  or  interest  of  any  kind  or  description  with  the  appur- 
tenances, including  the  real  estate  mentioned  in  Schedule 
* '  A  "  hereunto  annexed.  Provided  that  leasehold  estates  shall 
not  vest  until  accepted  by  the  trustee  and  notice  in  writing 
given  to  the  lessor  or  lessors.  And  also  all  and  singular  the 
personal  estate  and  effects,  policies  of  insurance  stock  in 
trade  goods,  chattels,  rights  and  credits,  fixtures,  book  debts, 
notes,  accounts,  books  of  account,  choses  in  action  and 
shares  of  stock  the  property  of  the  debtors.  Provided 
that  shares  of  stock  not  fully  paid  up  or  subject  to  a  double 
liability  shall  not  vest  until  accepted  by  the  trustee. 

And  all  other  personal  estate  whatsoever  and  whereso- 
ever and  whether  upon  the  premises  where  the  said  debtor's 
business  is  carried  on  or  elsewhere,  and  which  the  said 
debtors  or  either  of  them  are  possessed  of  or  entitled  to 
in  any  way  whatsoever,  including  among  other  things  the 
property  mentioned  in  Schedule  "B"  hereunto  annexed, 
save  and  except  such  portions  of  the  personal  estate  as  are 
exempt  by  law  from  seizure  under  execution.  To  have 
and  to  hold  the  same  unto  the  said  trustee,  his  heirs,  ex- 
excutors,  administrators  and  assigns  respectively,  according 
to  the  tenure  of  the  same  upon  trust  that  the  said  trustee, 
his  heirs,  executors,  administrators  and  assigns  shall  sell 
and  convey  the  real  and  personal  estates  of  the  said  debtors 
and  each  of  them  and  convert  the  same  into  money  and 
collect  and  call  in  the  debts,  dues  and  demands  of  the  said 
debtors  and  each  of  them.     It  is  hereby  declared  that  the 
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said  trustee,  his  executors,  administrators  and  assigns 
shall  stand  possessed  of  the  moneys  derived  from  the  sale 
of  the  real  and  personal  estates  and  in  the  moneys  collected 
and  called  in  and  all  other  moneys  which  the  said  trustee, 
his  heirs,  executors,  administrators  and  assigns  shall  re- 
ceive for  or  on  account  of  the  premises  hereinbefore 
assigned  upon  trust  in  the  first  place  to  pay  the  costs  of 
and  incidental  to  the  preparation  and  execution  of  these 
presents;  secondly,  to  deduct  and  retain  the  expenses  and 
disbursements  incurred  by  the  trustee  in  and  about  the 
execution  of  the  trusts  hereof,  and  the  proper  remunera- 
tion of  the  trustee,  such  costs,  expenses,  disbursements  and 
remuneration  to  be  distributed  and  borne  by  the  partner- 
ship and  separate  estates  in  just  and  equitable  proportions ; 
and  thirdly,  to  pay  the  debts  and  liabilities  of  the  said 
debtors  and  each  of  them  to  the  said  creditors  respectively, 
ratably  and  proportionately,  and  without  preference  or 
priority  having  regard  to  the  rights  of  the  partnership  and 
individual  creditors  respectively,  with  respect  to  the  re- 
spective estates  hereby  conveyed,  assigned  and  transferred, 
and  so  that  the  proceeds  of  the  respective  separate  estates 
be  first  applied  in  or  towards  payment  of  the  respective 
separate  creditors,  and  the  proceeds  of  the  partnership 
estates  be  first  applied  in  or  towards  payment  of  the  part- 
nership creditors,  but  having  regard  also  to  the  privileged 
claim  of  any  creditor  and  the  balance  which  shall  then  re- 
main over  either  in  money  or  in  the  state  in  which  such 
balance  shall  then  be  in  the  discretion  of  the  said  trustee 
to  pay  to  the  said  debtors.  The  said  debtors  and  each  of 
them  appoint  and  appoints  the  said  trustee,  his  executors, 
administrators  and  assigns  their  and  his  lawful  attorney 
and  attorneys  irrevocable  in  their  and  each  of  their  names 
to  do  all  matters  and  things  make,  sign,  seal  and  execute 
all  deeds,  documents  and  papers  necessary  to  more  fully 
perfect  in  him  the  title  to  the  lands,  goods,  chattels,  debts, 
dues  and  demands  hereby  assigned  or  intended  so  to  be,  and 
to  collect  and  receive  all  accounts,  debts  and  sum  of  money 
due  and  owing  to  them,  the  said  debtors  and  each  of  them, 
and  to  execute  such  deeds  and  conveyances,  and  to  do  all 
other  acts,  matters  and  things  necessary  to  enable  him.  the 
said   trustee,   to    carry   into   effect  the   intents  of   these 
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presents.  It  is  hereby  declared  that  if  in  the  opinion  of 
the  said  trustee  it  shall  be  in  the  interest  of  the  creditors 
so  to  do  he,  the  said  trustee,  may  sell  the  book  debts  or  any 
part  thereof  either  by  public  auction  or  private  contract. 
And  the  said  parties  of  the  third  part  who  execute  this 
indenture  hereby  assent  to  this  assignment  and  direct  that 
it  shall  be  made  to  the  said  instead  of  to  the 

sheriff  of  the  County  of 

In  witness,  etc. 
Signed,  sealed,  etc. 


ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 
Individual. 

This    Indenture    made    the  day.   of 

one  thousand  nine  hundred  ,  between 

,  hereinafter  called  the  debtor  of  the  first  part 
,   of  the  ,  hereinafter  called  the  trustee 

of  the  second  part,  and  the  several  persons,  firms  and  cor- 
porations respectively  creditors  of  the  said  debtor  herein- 
after  called  the  creditors  of  the  third  part.  Whereas  the 
said  debtor  has  been  and  still  is  carrying  on  business  on 
his  own  account  at  ,  as  a 

And  whereas  the  said  debtor  in  the  course  of  the  said 
business  has  contracted  debts  to  a  large  amount  which  the 
said  debtor  is  unable  to  pay  in  full,  and  has  in  consequence 
agreed  to  assign  all  his  estate  of  whatever  nature  or  kind 
soever  unto  the  said  trustee  upon  trusts  and  to  and  for  the 
intents  and  purposes  hereinafter  mentioned.  Now  this 
indenture  witnesseth  that  in  consideration  of  the  premises 
and  of  one  dollar  now  paid  by  the  said  trustee  to  him  the 
receipt  whereof  is  hereby  acknowledged.  He,  the  said 
debtor,  according  to  his  estate  and  interest  therein  and  as 
fully  and  effectually  as  he  lawfully  can  or  may  by  these 
presents  doth  hereby  grant,  bargain,  sell,  assign,  transfer, 
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convey  and  assure  unto  the  said  trustee,  his  heirs,  executors, 
administrators  and  assigns  for  ever.  All  and  singular  the 
real  estate,  lands,  tenements  and  hereditaments  of  the  said 
debtor  whatsoever  and  wheresoever  of  or  to  which  he  is 
now  seised  or  entitled  or  of  or  to  which  he  may  have  any 
estate  right  title  or  interest  of  any  kind  or  description  with 
the  appurtenances  including  the  real  estate  mentioned  in 
schedule  "A"  hereunto  annexed  provided  that  leasehold 
estates  shall  not  vest  until  accepted  by  the  trustee  and 
notice  in  writing  given  to  the  lessor  or  lessors  and  also  all 
and  singular  the  personal  estate  and  effects  policies  of  in- 
surance stock  in  trade  goods  chattels  rights  and  credits 
fixtures  book  debts  notes  accounts  books  of  account  choses 
in  action,  provided  that  shares  of  stock  not  fully  paid  up 
or  subject  to  a  double  liability  shall  not  vest  until  accepted 
by  the  trustee. 

And  all  other  personal  estate  and  effects  whatso- 
ever and  wheresoever  and  whether  upon  the  premises  where 
said  debtor's  business  is  carried  on  or  elsewhere  and  which 
the  said  debtor  is  possessed  of  or  entitled  to  in  any  way 
whatsoever  including  among  other  things  the  property 
mentioned  in  schedule  "B"  hereunto  annexed  save  and 
except  such  portions  of  the  personal  estate  as  are  exempt 
by  law  from  seizure  under  execution  TO  HAVE  AND  TO 
HOLD  the  same  under  the  said  trustee  his  heirs  executors 
administrators  and  assigns  respectively  according  to  the 
tenure  of  the  same  upon  trust  that  the  said  trustee  his  heirs 
executors  administrators  and  assigns  shall  sell  and  convey 
the  real  and  personal  estate  and  convert  the  same  into 
money  and  collect  and  call  in  the  debts  dues  and  demands 
of  the  said  debtor. 

And  it  is  hereby  declared  that  the  said  trustee  his 
executors  administrators  and  assigns  shall  stand  possessed 
of  the  moneys  derived  from  the  sale  of  the  real  and  per- 
sonal estate  and  in  the  moneys  collected  and  called  in  and 
all  other  moneys  which  the  said  trustee  his  heirs  executors 
administrators  and  assigns  shall  receive  for  or  on  account 
of  the  premises  hereinbefore  assigned  upon  trust  in  the 
first  place  to  pay  the  costs  of  and  incidental  to  the  pre- 
paration and  execution  of  these  presents  secondly  to  deduct 
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and  retain  the  expenses  and  disbursements  incurred  by  the 
trustee  in  and  about  the  execution  of  the  trusts  hereof  and 
the  proper  remuneration  of  the  trustee  and  thirdly  to  pay 
the  debts  and  liabilities  of  the  said  debtor  to  the  said 
creditors  respectively  rateably  and  proportionately  and 
without  preference  or  priority  but  having  regard  to  the 
privileged  claim  of  any  creditor  and  the  balance  which 
shall  then  remain  over  in  money  or  in  the  state  in  which 
such  balance  shall  then  be  in  the  discretion  of  the  said 
trustee  to  pay  to  the  said  debtor.  The  said  debtor  appoints 
the  said  trustee  his  executors  administrators  and  assigns 
hi&  lawful  attorney  and  attorneys  irrevocable  in  his  name 
to  do  all  matters  and  things  make  sign  seal  and  execute  all 
deeds  documents  and  papers  necessary  to  more  fully  per- 
fect in  him  the  title  to  the  lands  goods  chattels  debts  dues 
and  demands  hereby  assigned  or  intended  so  to  be  and  to 
collect  and  receive  all  accounts  debts  and  sums  of  money 
due  and  owirg  to  him  the  said  debtor  and  to  execute  such 
deeds  and  conveyances  and  to  do  all  other  acts  matters 
and  things  necessary  to  enable  him  the  said  trustee  to 
carry  into  effect  the  inlents;  of  these  presents  it  is  hereby 
declared  that  if  in  the  opinion  of  the  said  trustee  it  shall 
be  in  the  interest  of  the  creditors  so  to  do  he  the  said 
trustee  may  sell  the  book  debts  or  any  part  thereof  either 
by  public  auction  or  private  contract  and  the  said  parties 
of  the  third  part  who  execute  this  indenture  hereby  assent 
to  this  assignment  and  direct  that  it  shall  be  made  to  the 
said  (trustee)    instead  of  to  the  sheriff  of  the 

county  of 

In  witness,  etc. 
Signed,  sealed,  etc. 
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COJVOION   LAW   ASSIGNMENT   OF   PERSONAL 

ESTATE  FOR  BENEFIT  OF  CREDITORS 

WITH  RELEASE. 

This  indenture  made  the  day  of  ,  be- 

tween (debtor),    of,    etc,    (hereinafter   called   the 

debtor),  of  the  first  part  (trustee),  of,  etc.  (hereinafter 
called  the  trustee  of  the  second  part)  and  the  several  per- 
sons, firms  and  companies  whose  names  and  seals  and  the 
amounts  of  whose  debts  are  subscribed,  affixed  and  entered 
in  the  schedule  hereto,  and  all  the  other  creditors  of  the 
debtor  who  shall  in  writing  or  otherwise  signify  their 
assent  to  these  presents  (hereinafter  called  the  creditors) 
of  the  third  part. 

Witnesseth  that  in  consideration  of  the  release  herein- 
after contained  the  debtor  as  beneficial  owner  hereby 
assigns  unto  the  trustee  all  that  the  personal  estate  of  the 
debtor  whatsoever  or  wheresoever  (excepting  only  lease- 
hold property)  to  hold  the  said  property  hereby  assigned 
unto  the  trustee  upon  and  subject  to  the  trusts  and  con- 
ditions hereinafter  contained. 

1.  The  trustees  shall  as  soon  as  possible  call  in  and  col- 
lect and  if  necessary  sell  and  convert  the  said  property 
into  money,  but  in  such  way  and  by  such  means  and  at 
such  times  as  the  trustee  may  in  his  absolute  discretion  deem 
best,  with  power,  however,  to  divide  into  specie  according 
to  its  estimated  value  any  property  which  in  the  opinion 
of  the  trustee  cannot  be  readily  or  advantageously  sold. 

2.  The  trustee  shall  stand  possessed  of  the  net  proceeds 
collected  and  realized  and  arising  from  such  sale  and  con- 
version (hereinafter  referred  to  as  the  trust  fund)  in  trust 
to  pay  and  apply  the  same  as  follows: — 

(a)  In  payment  of  all  costs  and  charges  and  expenses 
of  and  incidental  to  the  preparation,  execution 
and  carrying  out  of  these  presents,  and  of  the  in- 
vestigation of  the  debtor's  affairs  and  realization 
of  the  said  property,  including  therein  the  dis- 
bursements and  fair  charges  and  remuneration 
of  the  trustee   (but  provided  that  such  charges 
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and  remuneration  shall  not  exceed  in  all  the  sum 
of  $  )  and  the  salary  or  the  remuneration 

of  such  person  or  persons  as  the  trustee  may 
think  fit  to  employ  to  assist  him  in  the  realization 
of  the  debtor's  estate,  and  lastly,  any  allowance 
not  exceeding  per  week  which  the  trustee 

may  think  fit  to  allow  the  debtor  for  similar  assis- 
tance. 

(b)  In  payment  of  all  claims  and  demands  which  would 

be  payable  in  priority  as  preferential  claims  if 
the  debtor  had  made  an  assignment  for  the  benefit 
of  creditors. 

(c)  In  payment  to  the  creditors  by  such  dividends  and 

at  such  times  as  the  trustee  shall  deem  expedient 
of  all  such  debts  and  claims  of  the  creditors  as 
would  be  applicable  under  the  said  law  of  bank- 
ruptcy, and  after  such  payments  as  aforesaid  to 
pay  over  the  surplus  (if  any)  to  the  debtor,  his 
executors,  administrators  or  assigns. 

3.  The  trustee  may  in  the  case  of  any  debt  not  exceed- 
ing $  in  his  discretion,  and  in  case  of  any  debt 
exceeding  that  sum  with  the  consent  of  creditors  repre- 
senting not  less  than  in  amount  of  the  total  debts 
pay  in  full  or  settle  or  compound  for  at  a  higher  rate  than 
the  other  creditors  or  give  security  in  respect  of  or  other- 
wise deal  with  the  debt  of  any  creditor  or  creditors  who 
shall  stand  out  and  refuse  to  take  the  benefit  of  these  pre- 
sents. 

4.  The  trustee  shall  be  entitled  in  his  absolute  discretion 
to  require  any  creditor,  although  he  may  have  executed  or 
assented  to  these  presents  and  his  name  and  the  amount 
of  his  debt  may  appear  in  the  schedule  thereto,  to  furnish 
him  with  detailed  particulars  of  his  debts,  and  in  case  the 
trustee  shall  think  necessary  to  prove  his  debt  and  the 
amount  thereof  and  the  consideration  therefor  to  the  satis- 
faction of  the  trustee  by  statutory  declaration  or  other- 
wise. Provided  that  if  the  trustee  and  any  creditor  cannot 
agree  as  to  the  claim  of  such  creditor  to  prove  or  as  to  the 
amount  of  such  proof  the  same  shall  be  submitted  to  a 
chartered  accountant  or  any  arbitrator  nominated  by  him. 


FORMS.  331 

The  said  arbitrator  shall  be  supplied  by  the  trustee  and  by 
the  creditor  respectively  with  a  concise  statement  in  writing 
of  their  case  and  with  all  documents  and  writings  in  rela- 
tion thereto  within  one  week,  and  the  said  arbitrator  shall 
give  his  award  which  shall  be  final  within  one  month  of  his 
appointment  and  without  summoning  the  parties  or  taking 
any  further  evidence  unless  he  shall  think  fit  to 
do  so,  and  the  costs  of  such  arbitration  shall  be  in  the  dis- 
cretion of  such  arbitrator  who  shall  award  a  lump  sum  for 
the  same.  Any  costs  so  awarded  against  a  creditor  shall 
be  payable  by  him  to  the  trustee  forthwith,  and  any  costs 
awarded  against  the  trustee  shall  be  payable  out  of  the 
trust  fund  (unless  in  the  opinion  of  the  arbitrator  the 
trustee  shall  have  acted  unreasonably). 

5.  The  trustee  shall  have  full  power  to  give  time  for 
payment  of  any  debts  due  to  the  debtor  and  to  compound 
compromise,  release  and  abandon  any  such  debts  or  to 
accept  payment  for  the  same  in  kind  or  by  instalments  or 
by  bills,  notes  or  other  negotiable  instruments,  or  in  any 
other  way  which  he  may  deem  most  advantageous  for  the 
debtor's  estate  (including  the  allotment  of  fully  paid  shares 
in  any  company)  and  likewise  to  bring  or  defend  and  com- 
promise or  refer  to  arbitration  all  actions,  disputes  or  other 
proceedings  or  matters  arising  out  of  or  in  relation  to  or  in 
respect  of  the  debtor's  estate.  But  the  trustee  shall  not 
institute  any  action,  suit  or  other  legal  proceeding  in  res- 
pect of  any  matter  exceeding  $  except  with  the 
assent  of  a  majority  of  the  creditors  given  in  writing  or  at 
a  meeting  summoned  by  the  trustee  for  that  purpose,  of 
which  meeting  seven  days  notice  by  letter  sent  to  his  last 
known  address  shall  be  given  to  every  creditor. 

6.  The  debtor  hereby  covenants  with  the  trustee  and 
the  creditors  and  each  of  them  that  he  will  at  all  times  give 
the  trustee  all  the  information  and  assistance  in  his  power 
in  order  to  enable  him  to  get  in  and  realize  the  debtor's 
estate,  and  for  that  purpose  will  execute  and  do  all  such 
assurances  and  things  as  may  be  required  by  the  trustee. 

7.  The  debtor  hereby  appoints  the  trustee  to  he  his 
attorney  on  his  behalf  and  in  his  name  or  otherwise  to 
make,  execute  and  sign   any   deed   or   document  or  other 
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instrument  which  he  may  think  necessary  for  more  effec- 
tually carrying  into  execution  these  presents, 

8.  In  consideration  of  the  assignment  hereinbefore  con- 
tained the  creditors  do  and  each  one  of  them  doth  hereby 
release  and  discharge  the  debtor  from  all  debts  due  from 
the  debtor  to  them  or  any  of  them,  and  from  all  actions, 
suits,  claims,  demands  or  other  proceedings  whatsoever  in 
respect  thereof, 

9,  The  foregoing  release  shall  be  entirely  without  pre- 
judice to  the  rights  of  the  creditors  against  third  persons, 
and  all  rights  and  remedies  of  the  creditors  against  any 
surety  or  sureties  for  the  said  debts  are  hereby  expressly 
reserved,  and  nothing  herein  contained  shall  operate  to 
hinder  or  prevent  the  creditors  or  any  of  them  from  en- 
forcing or  otherwise  obtaining  the  full  benefit  of  any  mort- 
gage, lien,  charge  or  other  security  which  they  now  hold 
on  any  property  credits  or  effects  of  the  debtor, 

10.  Any  creditor  who  may  have  any  such  mortgage, 
charge,  lien  or  other  security  as  aforesaid  on  or  against  the 
property  of  the  debtor  shall  be  entitled  to  vote  and  receive 
dividends  hereunder  on  or  in  respect  of  the  balance  of  his 
claim  only  after  realizing  or  allowing  for  or  valuing  and 
deducting  the  value  of  such  mortgage,  charge,  lien  or  other 
security,  and  any  creditor  who  shall  neglect  to  realize  or 
value  such  mortgage,  charge,  lien  or  other  security  prior  to 
voting  or  receiving  dividends  hereunder  shall  be  taken  to 
have  abandoned  such  mortgage,  charge,  lien  or  other 
security,  and  the  same  shall  be  forfeited  to  the  trustee  and 
become  part  of  the  trust  fund, 

11,  In  case  the  trustee  shall  resign  or  go  abroad  or  be- 
come insolvent  or  die  or  shall  refuse  to  act  or  from  any 
cause  whatever  become  unfit  to  act  or  incapable  of  acting 
in  the  premises  or  in  case  the  creditors  shall  desire  to  re- 
move the  trustee,  the  creditors  shall  have  power  to  appoint 
a  new  trustee  of  these  presents  in  his  place  by  a  majority 
of  the  creditors  at  a  meeting  convened  by  the  trustee  or  by 
any  two  or  more  creditors  whose  debts  exceed  $  in 
value  by  a  seven  days  notice  sent  by  letter  to  all  the  credi- 
tors at  their  last  known  address,  or  if  there  be  no  record 
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of  such  addresses  by  advertisement  inserted  in  any  local 
newspaper,  and  in  either  case  the  costs  shall  be  paid  out  of 
the  trust  fund. 
In  witness,  etc. 

(Signatures  and  seals  of  debtor  and  trustee). 
(Signatures    and    seals    of    creditors    and    the 
amounts  of  their  debts). 

[Note. — As  to  the  validity  of  this  form  of  assignment 
see  Title  ** Assignments,"  supra.] 


DEED  OF  CONVEYANCE  OF  REAL  ESTATE  FOR 
BENEFIT  OF  CREDITORS. 

Upon  Trust  to  Pay  Debts  in  Full  out  of  the  Rents 
and  Profits,  with  Power  of  Sale  and  Trust  for  Re- 
Conveyance. 

This    Indenture,    made  the  day    of  , 

(debtor),  of,  etc.  (hereinafter  called  the  debtor),  of  the 
first  part,  (trustee),  of,  etc.  (hereinafter  called  the  trustee) 
of  the  second  part,  and  the  several  persons,  firms  and  com- 
panies executing  these  presents  being  creditors  of  the 
debtor  whose  names  and  seals  are  hereunto  subscribed  and 
affixed,  and  the  amounts  of  whose  debts  appear  in  the 
schedule  hereto,  and  all  other  creditors  of  the  debtor  who 
shall  in  writing  or  otherwise  accede  to  these  presents  (here- 
inafter  called  the  creditors)  of  the  third  part. 

Witnesseth  as  follows,  that  is  to  say: — 

1.  In  consideration  of  the  release  by  the  creditors  here- 
inafter contained  the  debtor  as  beneficial  owner  hereby 
conveys  unto  the  trustee  all  that  the  real  estate  of  the 
debtor  whatsoever  and  wheresoever  to  which  the  debtor  is 
now  or  may  during  the  continuance  of  these  presents  here- 
inafter become  entitled  whether  in  possession,  remainder, 
reversion  or  expectancy.  To  hold  the  said  real  estate  here- 
inbefore conveyed  unto  and  to  the  use  of  the  trustee  in  fee 
simple,  but  subject  to  and  upon  the  trusts  hereinafter 
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declared  concerning  the  said  real  estate   (hereinafter  re- 
ferred to  as  the  trust  property). 

2.  The  trustee  shall  immediately  upon  the  execution  of 
these  presents  take  possession  of  the  trust  property  and 
enter  into  receipt  of  the  rents,  profits  and  income  thereof, 
including  therein  any  arrears  of  rent  which  now  are  or 
may  hereafter  become  due  and  payable  to  the  debtor  with 
full  power  to  superintend  and  manage  the  trust  property 
to  repair  any  part  or  parts  thereof,  and  to  effect  insur- 
ances thereon,  and  to  make  allowances  to  and  arrangements 
with  the  tenants  or  occupiers  for  the  time  being  of  any 
part  of  the  trust  property,  and  accept  surrenders  of  leases 
and  tenancies,  and  generally  to  deal  with  the  trust  pro- 
perty as  if  the  trustee  were  absolute  owner  thereof. 

3.  The  trustee  may  for  the  purposes  of  carrying  out 
the  trusts  of  these  presents  employ  such  agent  or  Eigents 
(including  the  debtor  himself)  as  he  may  think  necessary, 
and  may  pay  for  their  services  as  part  of  the  expenses  of 
management  such  sums  as  he  may  think  reasonable  whether 
by  way  of  a  lump  sum  or  of  commission  upon  moneys  col- 
lected or  otherwise. 

4.  The  debtor  hereby  covenants  with  the  creditors  and 
each  of  them  that  upon  the  request  of  the  trustee  he  will 
do  all  such  things  and  execute  all  such  documents  and 
sign  all  such  notices  to  tenants,  agents  and  others  as  the 
trustee  may  think  necessary  in  order  to  enable  him  or  any 
agent  or  agents  employed  by  him  the  more  effectually  to 
collect  and  get  in  the  rents,  profits  and  income  of  the  trust 
property. 

5.  The  trustee  shall  stand  possessed  of  the  rents,  profits 
and  income  of  the  trust  property  upon  trust  to  pay  and 
apply  the  same  for  the  following  purposes: — 

(a)  In  payment  of  all  costs,  charges  and  expenses  of 

and  incidental  to  the  preparation  'and  execution 
of  these  presents,  including  therein  the  costs  of 
investigating  the  debtor's  affairs. 

(b)  In  payment  of  the  costs  and  expenses  incurred  in 

or  about  the  management  of  the  trust  property, 
including  all  outgoings  and  the  charges  and  ex- 
penses incurred  by  the  trustee  in  the  exercise  of 
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any  of  the  powers  aforesaid  or  otherwise  in  res- 
pect of  the  premises,  including  therein  the  re- 
muneration of  the  trustee  calculated  upon  the 
basis  of  per  cent,   on    the    net    amount 

distributed  among  the  creditors, 
(c)  To  pay  and  discharge  in  full,  but  by  such  dividends 
and  at  such  times  as  he  in  his  absolute  discretion 
shall  think  fit,  all  the  just  debts  and  claims  of  the 
creditors  of  the  debtor. 

6.  It  shall  be  lawful  for  the  trustee,  notwithstanding 
that  any  creditor  may  have  executed  or  assented  to  this 
deed  and  that  the  alleged  amount  of  his  debt  may  be  in- 
serted in  the  schedule  hereto,  to  insist  upon  any  creditor 
proving  his  debt  with  such  particulars  as  the  trustee  may 
require  as  to  the  nature  and  amount  thereof  to  his  satis- 
faction, and  if  necessary  by  statutory  declaration,  and  in 
case  of  disagreement  the  same  shall  be  referred  to  arbitra- 
tion. 

7.  The  trustee  shall  have  power  to  compromise,  and  in 
case  of  dispute  to  refer  to  arbitration  all  debts,  claims  and 
liabilities  whether  present  or  future,  certain  or  contingent, 
liquidated  or  unliquidated,  existing  or  supposed  to  exist 
between  the  debtor  and  any  person  who  may  have  incurred 
any  liability  to  the  debtor  upon  such  terms  as  the  trustee 
may  deem  expedient,  including  power  to  renounce,  disclaim 
or  abandon  the  same  or  any  of  them. 

8.  The  trustee  shall  have  full  power  in  his  discretion 
to  bring,  defend  and  prosecute  all  actions  or  proceedings 
at  law  or  in  equity  or  otherwise  in  reference  to  the  trust 
property  or  the  carrying  into  execution  of  the  trusts  of 
these  presents  and  to  compromise  and  abandon  the  same 
and  to  submit  to  arbitration  in  such  manner  as  he  may 
think  fit  any  difference  or  dispute  with  respect  to  any 
claim  arising  out  of  or  incidental  to  the  trust  property  or 
the  carrying  into  execution  of  the  trusts  of  these  presents 
or  made  or  capable  of  being  made  on  the  trustee  by  any 
person  or  by  the  trustee  on  any  person. 

9.  The  trustee  shall  have  full  power  to  do  all  such 
things  as  may  be  necessary  in  order  to  make  arrangement 
with  any  person  or  persons  holding  or  entitled  to  any  mort- 
gage, pledge,  lien  or  charge  upon  the  trust  property  for 
the  purpose  of  redeeming,  transferring  or  discharging  such 
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mortgage,  pledge,  lien  or  charge  or  releasing  the  equity  of 
redemption  of  the  trust  property  or  of  any  part  thereof, 
and  out  of  the  trust  fund  to  keep  down  from  time  to  time 
any  interest  payable  in  respect  of  any  such  mortgage, 
pledge,  lien  or  charge. 

10.  The  debtor  hereby  appoints  the  trustee  his  attorney 
in  his  name  and  on  his  behalf  so  long  as  any  of  the  trusts 
of  these  presents  remain  unexecuted  to  demand,  sue  for, 
collect  and  receive  and  give  discharges  for  all  the  rents, 
profits  and  income  now  due  or  which  may  hereafter  become 
due  in  respect  of  the  trust  property,  and  to  enforce  pay- 
ment thereof  by  distress  ejectment  or  otherwise,  and  to 
commence  prosecute  and  defend  all  actions,  suits,  claims, 
demands  and  proceedings  with  reference  to  the  trust  pro- 
perty or  the  estate  interests  and  rights  of  the  debtor  or  of 
his  tenants  therein  or  with  reference  to  any  thing  or  matter 
in  which  the  debtor  or  his  real  estate  may  be  in  any  way 
interested  or  concerned,  and  to  do  all  things  and  execute 
all  deeds  and  documents  which  may  be  reasonably  neces- 
sary for  more  effectually  carrying  out  the  trusts  of  these 
presents. 

11.  If  within  months  (or  years)  the  debts  of 
the  debtor  have  not  been  paid  in  full  either  under  the 
trusts  of  these  presents  or  otherwise,  and  the  debtor  on 
receiving  months  notice  from  the  trustee  shall  fail 
to  pay  or  cause  to  be  paid  or  secured  to  the  satisfaction  of 
the  trustee  the  balance  still  owing  upon  the  said  debts 
then  in  such  the  trustee  shall  have  full  power  to  sell  forth- 
with either  the  whole  or  any  part  or  parts  of  the  trust  pro- 
perty either  by  public  auction  or  private  contract  and  upon 
such  terms  and  in  such  manner  and  subject  to  such  con- 
ditions as  to  payment  or  otherwise  as  he  may  in  his  absolute 
discretion  think  fit,  and  the  receipt  of  the  trustee  for  the 
purchase  money  of  such  of  the  trust  property  as  may  be 
sold  under  the  power  aforesaid  shall  be  a  good  and  effectual 
release  and  discharge  to  the  purchasers  for  such  purchase 
money  and  from  all  claims  or  demands  in  respect  thereof. 

12.  The  trustee  shall  hold  and  apply  the  net  proceeds 
of  such  sale  after  payment  of  all  expenses  of  and  incidental 
to  the  same  upon  the  life  trusts  and  for  the  same  purposes 
as  have  been  hereinbefore  declared  concerning  the  rents, 
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profits  and  income  of  the  trust  property,  and  shall  pay  the 
surplus  (if  any)  to  the  debtor. 

13.  If  at  any  time  the  said  debts  and  all  other  the  costs, 
charges  and  expenses  which  are  payable  under  or  by  virtue 
of  the  powers  and  provisions  of  this  deed  shall  be  paid  in 
full  either  under  the  operation  of  the  trusts  hereinbefore 
contained  or  otherwise  howsoever,  the  said  trustee  shall 
thereupon  forthwith  peaceably  yield  up  possession  of  the 
said  premises  and  shall  at  the  expense  of  the  debtor  recon- 
vey  the  trust  property  (except  such  parts  as  may  have 
been  sold  under  the  power  in  that  behalf  hereinbefore  con- 
tained) to  the  debtor  freed  and  discharged  from  all  the 
said  debts  and  shall  pay  over  to  the  debtor,  or  as  he  may 
direct,  the  surplus  (if  any)  of  the  rents,  profits  and  income 
of  the  trust  property  remaining  in  his  hands,  and  there- 
upon the  trustee  shall  be  released  and  discharged  from  the 
trusts  hereinbefore  declared  and  indemnified  by  the  debtor 
from  all  claims  or  demands  whatsoever  in  respect  of  the 
trust  property  and  of  his  dealings  therewith  or  with  the 
tenants  thereof. 

14.  In  consideration  of  the  premises  and  of  the  convey- 
ance hereinbefore  contained  the  creditors  do  and  each  of 
them  doth  hereby  release  and  discharge  the  debtor  from  all 
debts  due  from  the  debtor  to  the  said  creditors  or  any  and 
each  of  them  and  from  all  actions,  claims,  demands  or 
other  proceedings  whatsoever  in  respect  thereof. 

15.  Provided  always  that  the  foregoing  release  shall  be 
without  prejudice  to  the  rights  and  remedies  of  the  credi- 
tors against  third  persons,  and  that  all  rights  and  remedies 
against  any  surety  or  sureties  in  respect  of  the  said  debts 
are  hereby  expressly  reserved.  And  provided  also  that 
such  release  shall  not  prevent  the  creditors  from  enforcing 
and  taking  the  full  benefit  of  any  mortgage,  charge,  lien 
or  other  security  which  they  or  any  of  them  now  hold  or 
are  entitled  to  on  or  over  the  property  of  the  debtor  or  any 
part  therof. 

16.  [Also  clause  for  appointment  of  new  trustee.] 
In  witness,  etc. 

(Signatures  and  seals  of  debtor  and  trustee.) 
(Signatures    and    seals    of    creditors    and    the 
amounts  of  their  debts). 

22 — PARKEB. 
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ASSIGNMENT  BY  PARTNERS. 

To  Trustees  for  Benefit  of  Joint  and  Separate 
Creditors;  Release  of  Debts. 

This  Indenture  is  made  the  day  of 

between  (individual  partners)  of,  etc.,  carrying  on  the  busi- 
ness of  in  partnership  under  the  style  or  firm  of 
&  Co.,  at,  etc.  (hereinafter  called  the  debtors),  of 
the  first  part  (trustees)  of,  etc.  (hereinafter  called  the  trus- 
tees), of  the  second  part,  and  the  several  persons,  firms  and 
companies  being  creditors  of  the  debtors  whose  names  and 
seals  are  subscribed  and  aflfixed,  and  the  amount  of  whose 
debts  are  set  out  in  the  schedule  hereto,  and  all  other  cred- 
itors of  the  said  (individual  partners)  or  of  the  said  firm 
of  &  Co.,  who  shall  assent  to  or  agree  to  be  bound 
by  these  presents  or  undertake  to  execute  the  same  (all  of 
which  persons,  firms  and  companies  are  hereinafter  re- 
ferred to  as  the  creditors)  of  the  third  part. 

Whereas,  the  debtors  are  jointly  and  severally  indebted 
to  the  creditors  in  the  third  part  of  the  schedule  hereto  and 
are  respectively  severally  indebted  to  the  creditors  in  the 
first  and  second  parts  of  the  schedule  hereto  in  the  amounts 
set  opposite  their  respective  names. 

And  whereas,  the  debtors  are  unable  to  pay  either  their 
joint  creditors  or  their  respective  separate  creditors  their 
debts  in  fuU  and  have  agreed  to  convey  and  assign  to  the 
trustees  the  property  hereinafter  expressed  to  be  hereby 
conveyed  and  assigned  on  condition  of  being  released  from 
the  said  debts  as  hereinafter  appear. 

And  whereas,  the  creditors  have  agreed  to  accept  the 
said  proposal  and  to  take  such  conveyance  and  assignment 
in  discharge  and  satisfaction  of  their  respective  debts,  and 
to  grant  to  the  debtors  the  joint  and  separate  releases  here- 
inafter contained. 

Now  this  indenture  witnesseth  as  follows : — 

1.  In  pursuance  of  the  said  agreement  and  in  considera- 
tion of  the  premises,  the  said  (partners)  do  and  each  of 
them  doth  as  beneficial  owner  hereby  convey  and  assign  to 
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the  trustees  all  the  real  and  personal  estate  whatsoever  and 
wheresoever  of  the  debtors  or  either  of  them  and  whether  in 
possession,  reversion,  remainder  or  expectancy,  excepting 
leaseholds,  shares  in  companies  or  other  property  which  by 
reason  of  its  subjecting  the  holder  to  the  performance  of 
any  onerous  covenant  or  obligation  the  trustees  may  think 
fit  at  any  time  within  the  three  months  of  the  date  of  the 
execution  of  these  presents  by  the  debtors  by  writing  under 
their  hand  to  disclaim  (all  of  which  property  hereinbefore 
expressed  to  be  hereby  conveyed  and  assigned  is  hereinafter 
referred  to  as  the  trust  property).  To  hold  the  trust  pro- 
perty as  to  such  part  thereof  as  consists  of  real  estate  unto 
and  to  the  use  of  the  trustees  in  fee  simple  and  as  to  such 
part  thereof  as  consists  of  personal  estate  unto  the  trustees 
absolutely  but  as  to  all  the  trust  property  subject  to  the 
trusts,  powers  and  provisions  hereinafter  contained. 

3.  In  further  pursuance  of  the  said  agreement  and  in 
consideration  of  the  premises  the  said  (partners)  do  and 
each  of  them  respectively  doth  hereby  declare  that  they, 
the  debtors,  do  and  and  each  of  them  respectively  doth 
stand  possessed  of  all  the  said  property  excepted  from  the 
operation  of  the  conveyance  and  assignment  hereinbefore 
contained  and  of  all  the  rents,  profits  and  income  thereof 
and  therefrom  upon  trust  for  the  trustees  and  hereby  cove- 
nant to  assign,  transfer,  make  over  and  give  the  benefit  of 
such  excepted  property  and  of  any  such  rents,  profits  and 
income  to  the  trustees  or  as  and  when  and  to  whom  they 
may  direct  to  be  held  by  the  trustees  upon  the  same  trusts 
and  subject  to  the  same  provisions  as  are  hereinafter  de- 
clared and  contained  concerning  the  trust  property  herein- 
before conveyed  and  assigned  and  that  in  the  meanwhile 
they  will  not  deal  with  or  incumber  such  excepted  property 
or  any  part  thereof  whether  by  way  of  sale,  mortgage,  lien, 
pledge  or  otherwise  howsoever. 

4.  The  trustees  shall  at  such  times  and  in  such  manner 
as  they  think  fit  call  in,  collect,  compel  payment  of  and 
receive  such  part  of  the  trust  property  as  is  outstanding, 
and  sell  and  convert  into  money  such  part  thereof  as  does 
not  consist  of  money. 

5.  It  shall  be  lawful  for  the  trustees  if  they  shall  be  of 
of  opinion  that  it  would  be  more  advantageous  to  the  credi- 
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tors  to  divide  in  specie  among  the  creditors  or  among  such 
of  them  as  are  willing  to  take  the  same  any  part  or  parts 
of  the  debtor's  property,  and  for  that  purpose  to  estimate 
and  put  upon  such  property  such  value  as  in  their  opinion 
it  is  worth. 

6.  The  trustees  shall  pay  and  apply  the  net  proceeds  of 
such  sale  and  conversion  and  all  other  moneys  which  may 
come  to  their  hands  under  or  by  virtue  of  the  trusts  of 
these  presents  as  follows: — 

(a)  In  payment  of  all  the  costs,  charges  and  expenses 

of  and  incidental  to  the  preparation  and  execu- 
tion of  these  presents,  including  the  investigation 
of  the  debtor's  affairs  separately  and  as  a  firm 
and  of  preparing  statements  of  affairs  of  the 
debtors  separately  and  of  their  firm  and  of  the 
several  meetings  held  by  the  creditors  whether 
separate  or  joint  or  both  (and  of  all  expenses  of 
any  actions,  investigations,  inquiries,  reports  or 
other     proceedings     in     the  or 

abroad  or  of  any  agents  or  other  persons  employed 
in  reference  thereto)  and  of  realizing  and  man- 
aging the  trust  property  or  administering  the 
trust  funds,  and  every  part  thereof  or  otherwise 
relating  to  or  arising  out  of  the  trusts  of  these 
presents  including  therein  the  remuneration  of 
the  trustee  as  hereinafter  provided. 

(b)  In  payment  of  all  such  debts  as  would  by  the  law 

be  payable  in  full  or  in  priority. 

(e)  In  payment  to  the  creditors  by  such  dividends  and 
at  such  times  as  the  trustees  shall  think  fit  of  all 
such  debts  and  claims  as  would  be  entitled  to  rank 
for  dividend  against  the  trust  property  if  the 
same  were  being  administered  and  distributed 
under  the  Assignments  Act  and  in  such  priorities 
and  in  accordance  with  such  rules  and  equities  as 
are  applicable  to  the  administration  and  distribu- 
tion of  joint  and  separate  estates. 

(d)  The  surplus  (if  any)  of  the  trust  funds  shall  be 
paid  to  the  debtors  respectively  or  as  they  shall 
direct  in  writing  according  to  their  respective 
rights  and  interests  therein. 
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7.  It  shall  be  lawful  for  the  trustees  if  they  shall  think 
fit  to  postpone  the  sale  and  conversion  of  any  part  of  the 
trust  property  for  such  period  as  they  shall  think  fit  (but 
not  exceeding  months  without  the  consent  of  the 
creditors)  and  until  such  sale  and  conversion  to  manage, 
lease,  repair,  let  on  hire,  insure  or  otherwise  deal  with  the 
same  as  they  may  deem  best,  and  in  the  meantime,  but 
solely  for  the  purpose  of  realizing  the  joint  estate  to  the 
best  advantage,  carry  on  and  manage  the  business  of  the 
debtors  and  employ  the  debtor  or  either  of  them  or  any 
other  person  or  persons  in  carrying  on  the  said  business 
and  winding  up  the  same  or  in  realizing  and  disposing  of 
any  of  the  trust  property  or  otherwise  in  or  about  the  pre- 
mises and  to  pay  to  the  debtors  or  such  other  persons  a 
reasonable  remuneration  for  such  services  and  also  to  make 
a  weekly  allowance  to  the  debtors  or  either  of  them  by  way 
of  maintenance  for  themselves  and  their  families  (but  not 
exceeding                  without  the  consent  of  the  creditors). 

8.  The  trustees  shall  be  entitled  to  retain  by  way  of 
remuneration  a  sum  equal  to  per  cent,  upon  the 
amount  distributed  in  dividend  among  the  creditors,  and 
so  long  as  the  said  business  is  being  carried  on  as  aforesaid 
the  trustees  shall  be  entitled  to  receive  the  sum  of 

per  month  on  account  of  such  remuneration, 

9.  If  the  trustees  (or  either  of  them)  shall  so  require 
the  creditors  or  any  of  them  notwithstanding  that  they  or 
he  may  have  executed  or  assented  to  these  presents  and  the 
amount  of  their  or  his  debts  or  debt  may  be  stated  in  the 
schedule  hereto  shall  prove  their  debts  or  his  debt  with 
such  particulars  and  in  such  manner  as  the  trustees  may 
in  their  discretion  think  fit  to  require. 

10.  The  trustees  may  if  they  shall  deem  it  expedient 
pay  in  full  or  compound  for  at  a  higher  rate  or  give  secur- 
ity for  or  otherwise  settle  any  debt  not  exceeding 

of  any  separate  creditor  or  of  any  joint  creditor 

who  may  refuse  to  come  in  under  and  take  advantage  of 
these  presents. 

11.  The  trustees  shall  have  power  to  compromise  and 
in  case  of  dispute  to  refer  to  arbitration  of  all  debts,  claims 
and  liabilities  whether  present  or  future,  certain  or  contin- 
gent, liquidated  or  unliquidated,  existing  or  supposed  to 
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exist  between  the  debtors  and  any  person  who  may  have 
incurred  any  liability  to  the  debtors  upon  such  terms  as  the 
trustees  may  deem  expedient,  including  power  to  renounce, 
disclaim  or  abandon  the  same  or  any  of  them. 

12.  The  trustees  shall  have  power  to  make  such  arrange- 
ment with  any  person  having  any  mortgage,  lien,  charge 
or  other  security  on  the  trust  property  as  the  trustees  may 
deem  expedient  for  the  purpose  of  paying  off,  redeeming, 
transferring  or  releasing  the  equity  of  redemption  of  such 
mortgage,  lien,  charge  or  other  security  and  may  keep 
down  all  interest  payable  thereon  from  time  to  time. 

13.  The  debtors  do  and  each  of  them  doth  hereby  ap- 
point the  trustees  their  and  his  lawful  attorney  in  their 
name  and  in  the  name  of  each  of  them  and  of  the  said  firm 
of  &  Co.,  and  on  their  behalf  and  on  behalf  of 
them  and  of  the  said  firm  of  &  Co.  to  do  all  such 
acts  and  things  and  to  make  and  execute  all  such  deeds, 
instruments  and  documents  as  in  the  opinion  of  the  trustees 
may  be  necessary  or  expedient  for  any  of  the  purposes 
aforesaid  and  generally  for  more  effectually  executing  the 
trusts  of  these  presents. 

14.  In  further  pursuance  of  the  said  agreement  and  in 
consideration  of  the  premises  the  creditors  do  and  each  of 
them  doth  hereby  release  the  debtors  and  each  of  them 
from  the  said  debts  both  joint  and  separate  and  from  all 
actions,  claims,  demands  or  other  proceedings  by  the  credi- 
tors or  any  of  them  in  respect  thereof. 

15.  The  foregoing  release  shall  in  no  way  affect  such 
rights  and  remedies  as  the  creditors  or  any  of  them  may 
be  entitled  to  in  respect  of  the  said  debts  against  third 
persons  and  all  rights  and  remedies  of  the  creditors  against 
any  surety  or  sureties  are  hereby  expressly  reserved. 

16.  It  shall  be  lawful  for  any  creditor  who  holds  any 
mortgage,  lien,  charge,  pledge  or  other  security  on  or  over 
any  joint  or  separate  property  of  the  debtors  or  either  of 
them  to  take  the  full  benefit  of  such  mortgage,  charge,  lien, 
pledge  or  other  security  subject  to  the  provisions  of  the 
statutes  respecting  such  securities. 

17.  If  any  creditor  shall  prove  hereunder  against  the 
joint  estate  for  a  debt  in  respect  of  which  such  creditor 
holds  any  security  against  the  separate  estate  of  the  debtors 
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or  either  of  them  such  creditor  shall  only  be  entitled  to 
receive  dividend  out  of  the  joint  estate  upon  condition  of 
dealing  with  such  security  upon  the  same  footing  as  if  it 
were  a  security  against  the  joint  estate. 

18.  The  trustees  may  at  such  times  and  in  such  manner 
as  they  may  think  fit  call  a  meeting  of  the  joint  or  of  the 
separate  creditors  or  of  both  combined  and  shall  call  such 
meetings  or  meeting  if  so  requested  by  not  less  than 

in  number  (representing  in  value)  of  the  joint 

or  of  the  separate  creditors  or  of  the  two  combined,  and 
the  trustees  shall  have  regard  in  the  administration  of  the 
trusts  hereby  declared  to  the  directions  given  by  such  joint 
or  separate  or  joint  and  separate  creditors  by  resolution 
at  such  meetings  or  meeting.  Such  resolutions  shall  not, 
unless  the  same  are  unanimously  passed  by  separate  resolu- 
tions at  separate  meetings  of  both  joint  and  separate  credi- 
tors specially  summoned  for  the  purpose,  contravene  the 
provisions  hereinbefore  contained  for  the  administration 
of  the  joint  and  separate  estates  according  to  the  law. 

19.  The  trustees  shall  have  full  power  in  their  absolute 
direction  to  apportion  the  costs,  charges  and  expense 
(including  their  own  remuneration)  of  the  realization  and 
distribution  of  the  trust  property  and  trust  fund  and  of 
exercising  any  of  the  powers  conferred  on  them  by  and  in 
executing  any  of  the  trusts  of  these  presents  between  the 
joint  and  separate  estates. 

In  witness,  etc. 

(Signatures  and  seals  of  partners  and  trustees.) 

SCHEDULE. 

Part  I. 

(Signatures  and  seals  of  the  separate  creditors  of 
one  partner  and  the  amounts  of  their  debts.) 

Part  II. 

(Signatures  and  seals  of  the  separate  creditors  of 
the  other  partner,  and  the  amounts  of  their 
debts.) 
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Part  III. 

(Signatures  and  seals  of  the  joint  creditors  of  the 
partnership  and  the  amounts  of  their  debts.) 


ASSIGNMENT  BY  PARTNERS 

Of  all  their  Property  to  a  Trustee  for  the  Benefit  of  all 
their  Creditors,  the  Blended  Joint  and  Separate 
Estates  to  be  Administered  as  One  Fund  Equally 
between  both  Joint  and  Separate  Creditors. 

This    Indenture,   made   the  day    of 

(partners)  carrying  on  business  (place  of  business)  under 
the  style  or  firm  of  (name  of  partnership  firm)  of  the  first 
part  (trustees)  of,  etc.  (hereinafter  called  the  trustee)  of 
the  second  part,  the  several  persons,  firms  and  companies 
who  are  or  claim  to  be  creditors  of  the  said  firm  of  (name 
of  partnership  firm)  whose  names  and  seals  are  entered 
and  affixed  in  the  first  part  of  the  schedule  hereto  (herein- 
after referred  to  as  the  joint  creditors)  of  the  third  part, 
and  the  several  persons,  firms  and  companies  who  are  or 
claim  to  be  separate  creditors  of  one  or  other  of  the  said 
(partners)  and  whose  names  and  seals  are  entered  and 
affixed  in  the  second  and  third  part  of  the  schedule  hereto 
(hereinafter  referred  to  as  the  separate  creditors)  of  the 
fourth  part. 

Whereas  the  said  (partners)  in  the  course  of  carrying 
on  their  business  of  at  under  the  name  of 

(name  of  partnership  firm)  have  become  indebted  to  the 
joint  creditors  in  the  amounts  set  opposite  their  respective 
names  in  the  first  part  of  the  schedule  hereto. 

And  whereas  the  said  (one  partner)  is  indebted  to  the 
separate  creditors  in  the  amounts  set  opposite  their  names 
in  the  second  part  of  the  schedule  hereto. 

And  whereas  the  said  (other  partner)  is  indebted  to 
the  separate  creditors  in  the  amounts  set  opposite  their 
names  in  the  third  part  of  the  schedule  hereto  and  the 
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majority  of  such  debts  have  been  incurred  by  the  said 
(partner)  in  carrying  on  a  business  under  the  name  of 
(name  of  business  carried  on  by  partner  separately)  which 
business  the  said  (partner)  alleges  to  be  a  separate  busi- 
ness distinct  from  the  said  firm  (name  of  partnership 
firm). 

And  whereas  owing  to  cross  and  complex  dealings  be- 
tween the  said  firm  of  (name  of  partnership  firm)  and  the 
said  business  carried  on  by  the  said  (partner)  under  the 
name  of  (name  of  business  carried  on  by  partner  separ- 
ately) and  between  the  said  (partners)  individually  and 
in  partnership  disputes  have  arisen  between  the  said  (part- 
ners) and  also  between  their  joint  and  separate  creditors 
as  to  what  are  partnership  assets  and  partnership  liabilities 
and  what  are  separate  assets  and  separate  liabilities. 

And  whereas  the  said  (partners)  are  unable  in  any 
case  to  pay  either  their  joint  or  separate  creditors  their 
debts  in  full  and  in  order  to  avoid  the  estate  and  the  assets 
being  wasted  in  litigation  between  the  joint  and  separate 
creditors  the  said  (partners)  have  proposed  that  they 
should  convey  and  assign  all  their  property,  credits  and 
effects  whether  joint  or  separate  to  the  trustee  for  adminis- 
tration and  distribution  among  all  their  creditors  whether 
joint  or  separate  rateably  and  without  preference  or  prior- 
ity as  if  in  all  respects  the  said  property,  credits  and  effects 
were  the  property,  credits  and  effects  of  a  single  debtor 
and  the  creditors  were  creditors  of  a  single  debtor. 

And  whereas  at  a  meeting  of  the  creditors  both  joint 
and  separate  of  the  said  (partners)  present  either  in  per- 
son or  by  proxy  a  resolution  was  passed  accepting  the  said 
proposal  and  agreeing  in  consideration  of  such  conveyance 
and  assignment  to  grant  the  said  (partners)  the  release 
hereinafter  contained. 

Now  this  indenture  witnesseth 

1.  The  said  (partners)  as  beneficial  owners  jointly  as 
a  firm  do  and  each  of  them  separately  for  himself  doth 
hereby  convey  and  assign  unto  the  trustee  all  the  joint  and 
separate  property,  credits  and  effects  of  them  as  a  finn 
and  of  each  of  them  individually  both  real  and  personal 
and  whether  in  possession,  reversion,  remaindc^r  or  expect- 
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aney  together  with  the  goodwill  of  the  said  business  of 
carried  on  by  them  jointly  at  under  the 

style  and  firm  of  (name  of  partnership  firm)  and  also  the 
goodwill  of  the  business  carried  on  at  under  the 

name  of  (name  of  business  carried  on  by  partner  separ- 
ately) to  hold  the  same  as  to  such  part  thereof  as  consists 
of  real  estate  unto  and  to  the  use  of  the  trustee  in  fee 
simple  and  as  to  such  part  thereof  as  consists  of  personal 
estate  to  the  trustee  absolutely  and  upon  the  trusts  and 
conditions  hereinafter  declared  and  contained. 

2.  The  trustee  shall,  as  soon  as  may  be,  sell  and  convert 
the  said  real  and  personal  property  both  joint  and  separate 
and  dispose  of  the  said  businesses  as  going  concerns  or 
otherwise  whether  by  public  auction  or  private  contract 
and  upon  such  terms  and  subject  to  such  conditions  as  the 
trustee  may  in  his  absolute  discretion  think  expedient 
with  full  power  to  postpone  the  said  sale  and  conversion 
if  it  shall  seem  expedient  to  the  trustee  in  the  interests  of 
the  creditors  to  do  so  for  any  period  not  exceeding 
months. 

3.  The  trustee  shall  pay  and  apply  the  net  proceeds  of 
such  sale  and  conversion  as  follows: — 

(a)  In  payment  thereout  of  all  the  costs,  charges  and 
expenses  of  and  incidental  to  the  investigation  of 
the  affairs  of  the  said  (partners)  separately  and 
of  the  affairs  of  the  said  firm  of  (name  of  part- 
nership firm)  and  of  the  business  carried  on  by 
the  said  (partner)  in  the  name  of  (name  of  busi- 
ness carried  on  by  partner  separately)  and  of  and 
incidental  to  the  meetings  of  creditors  of  the  said 
(partners)  both  separate  and  joint  and  the  pre- 
paration and  execution  of  these  presents, 
(b)  In  payment  to  all  the  separate  creditors  of  the  said 
(partners)  and  to  all  the  creditors  of  the  said 
firm  of  (name  of  partnership  firm)  and  of  the 
said  business  of  (name  of  business  carried  on  by 
partners  separately)  of  all  such  claims  and  de- 
mands as  would  be  payable  in  priority  as  prefer- 
ential claims  if  the  said  creditors  were  creditors 
of  a  single  debtor  and  the  estate  were  being 
administered  as  the  estate  of  a  single  debtor. 
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(c)  In  payment  to  all  the  creditors  of  the  said  (part- 

ners) whether  separate  or  joint  of  dividends  upon 
the  amount  of  their  respective  debts  in  the  same 
manner  and  in  the  like  priorities  in  all  respects 
as  if  the  trustee  were  administering  the  estate  of 
and  the  joint  and  separate  creditors  were  credi- 
tors of  a  single  debtor  and,  subject  to  the  special 
provisions  of  these  presents,  in  accordance  with 
the  rules  applicable  to  the  administration  and 
distribution  of  the  property  of  insolvent  debtors, 

(d)  In  payment  of  the  surplus   (if  any)  to  the  said 

(partners)  respectively  according  to  their  respec- 
tive interests  in  the  said  partnership  firm  of 
(name  of  partnership  firm)  as  if  the  whole  thereof 
were  the  proceeds  of  the  property  of  that  firm. 

4.  It  shall  be  lawful  for  the  trustee  in  his  discretion  to 
pay  in  full  or  compound  at  a  higher  rate  or  to  give  security 
for  or  partly  in  one  way  and  partly  in  another  to  settle  or 
compromise  any  debt  or  claim  of  any  creditor  of  the  said 
(partners)  whether  separate  or  joint  or  claiming  to  be 
separate  or   joint   whose    debt  does  not  exceed  $ 

(but  any  such  claim  exceeding  the  said  sum  of  $ 
shall  only  be  settled  with  the  consent  of  the  creditors  given 
at  a  meeting  by  resolution  passed  by  in  number 

(representing  $  in  value)  of  the  creditors  present 

at  a  meeting  summoned  for  that  purpose). 

5.  In  consideration  of  these  presents  the  creditors  of 
the  said  (partners)  both  separate  and  joint  do  and  each 
of  them  doth  hereby  absolutely  release  and  discharge  the 
said  (partners)  and  each  of  them  from  all  the  debts  both 
joint  and  separate  now  owing  by  them  or  either  of  them 
to  the  said  joint  and  separate  creditors  or  either  or  any  of 
them  and  from  all  actions,  claims,  demands  or  other  pro- 
ceedings whatsoever  in  respeqj  thereof. 

(Add  reservation  of  rights  against  sureties  and  such 
other  usual  clauses  as  may  be  desired). 
•  In  witness,  etc. 

(Signatures  and  seals  of  debtors  and  trustees.) 
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SCHEDULE. 

Parti. 
Joint  creditors  of  (name  of  firm). 

Part  II. 
Separate  creditors  of  (one  partner). 

Part  III. 
Separate  creditors  of  (other  partner). 


ASSIGNMENT  OF  JUDGMENT. 

This  Indenture,  made  the  day  of 

in  the  year  of  our  Lord  one  thousand  nine  hundred 

Between 

of  the  first  part;   and 
of  the  second  part; 
Whereas  the  said  part  of  the  first  part  on  or  about  the 

day  of  one  thousand  eight  hundred  and 

eighty  recovered  a  judgment  in  the  Court 

of  against  for  the  sum  of  damages 

and  costs,  making  together  the  sum  of 

And  whereas  the  said  part  of  the  first  part  ha 

agreed  to  assign  the  said  judgment  and  all  benefit  to  arise 
therefrom  either  at  law  or  in  equity  unto  the  said  part 
of  the  second  part  in  manner  hereinafter  expressed : 
Now  this  indenture  witnesseth  that  in  pursuance  of  the 
agreement  and  consideration  of  the  sum  of  of  law- 

ful money  of  Canada   to   the   said  part  of  the  first 

part  in  hand  well  and  truly  paid  by  the  said  part  of 

the  second  part,  at  or    before    the    execution  hereof,  the 
receipt  whereof  is  hereby  acknowledged  the  said 

part  of  the  first  part  ha  granted,  bargained,  sold, 

assigned,  transferred  and  set  over,  and  by  these  presents 


FORMS.  349 

do  grant,  bargain,  sell,  assign,  transfer,  and  set 

over  unto  the  said  part  of  the  second  part 

executors,  administrators  and  assigns. 
All  that  the  said  hereinbefore  mentioned  judgment,  and 
all  and  every  sum  and  sums  of  money  now  due,  and  here- 
after to  grow  due  by  virtue  thereof,  for  principal,  interest, 
and  costs,  and  all  benefit  to  be  derived  therefrom,  either 
at  law  or  in  equity,  or  otherwise  howsoever: 
To  have,  hold,  receive,  take  and  enjoy  the  same,  and  all 
benefit  and  advantage  thereof  unto  the  said  part  of 

the    second    part  executors,    administrators    and 

assigns,  to  and  for  and  their  own  proper  use  and 

as  and  for  and    their    own    proper    moneys  and 

effects  absolutely. 

And  the  said  part  of  the  first  part  hereby  constitute 

and  appoint  the  said  part  of  the  second 

part  executors  and  administrators,  to  be  the  true 

and  lawful  attorney  and  attorneys  in  the  name  of 
of  the  said  part  of  the  first  part,  or  otherwise,  but 

at  the  proper  costs  and  charges  of  the  said  part 
of  the  second  part  executors  and  administrators, 

to  ask,  demand  and  receive  of  and  from  the  said 
executors  or  administrators,  the  said  judgment  debt  and 
premises  hereby  assigned,  and  on  non-payment  of  the  same 
or  any  part  thereof,  to  obtain  any  execution  or  executions, 
or  bring,  commence  and  prosecute  any  action  or  actions, 
suit  or  suits,  as  well  as  at  law  in  equity,  for  the  recovery 
of  the  same,  and  to  use  all  such  other  lawful  remedies, 
ways  and  means,  as  the  said  part  of  the  first  part 

could  or  might  have  used  or  taken  for  the  recovery  of  the 
same,  and  on  receipt  or  recovery  thereof  to  sign  and  give 
good  and  effectual  receipt  or  receipts  for  the  same,  with 
full  power  from  time  to  time  to  appoint-  a  substitute  or 
substitutes  for  all  or  any  of  the  purposes  aforesaid. 
And  the  said  part  of  the  first  part  do 

hereby  agree  to  ratify  and  confirm  whatsoever  the  said 
part  of  the  second  part  executors  or  ad- 

ministrators, shall  lawfully  do  or  cause  to  be  done  in  or 
about  the  premises, 
And  the  said  part  of  the  second  part  hereby  cove- 
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nant  to  indemnify  and  save  harmless  the  said  part 

of  the  first  part  from  all  loss,  costs,  charges, 
damages  and  expenses  by  reason  or  on  account  of  any  such 
proceedings  as  aforesaid. 

In  witness  whereof,  etc. 

Signed,  sealed,  etc. 


ASSIGNMENT  BY  DEBTOR  OF  HIS  BUSINESS  BY 
WAY  OF  SALE  TO  HIS  PRINCIPAL  CREDITOR. 

This  Indenture  is  made  the  day  of 

between  (debtor),  of,  etc.  (hereinafter  called  the  vendor), 
of  the  one  part,  and  (directors  of  the  company),  of,  etc. 
(hereinafter  called  the  purchasers),  of  the  other  part. 

Whereas  the  vendor  for  some  time  past  and  down  to 
the  date  of  the  execution  of  these  presents  has  carried  on 
business  as  a  at  the  above  mentioned  premises  in 

,  of  which  he  is   the  lessee   for  the  residue  of  a 
term  of  years  from  the  day  of  and  is  pos- 

sessed of  the  goodwill,  goods,  chattels,  moneys,  credits, 
debts  and  assets  generally  of  the  business  so  carried  on  by 
him  and  is  subject  to  liabilities  incurred  by  him  in  carry- 
ing on  such  business  and  otherwise  amounting  at  the 
present  date  to  the  sum  of  $ 

And  whereas  it  has  been  agreed  between  the  vendor 
and  the  purchasers  that  the  vendor  shall  sell  and  the  pur- 
chasers shall  purchase  the  vendor 's  said  business,  including 
in  such  purchase  an  assignment  of  the  lease  of  the  said 
premises  and  the  goodwill  of  the  said  business  with  the 
sole  right  to  use  the  name  of  the  vendor  for  the  purpose 
of  carrying  on  the  same  and  the  goods,  chattels,  moneys, 
credits,  debts  and  assets  generally  of  the  said  business  for 
the  agreed  purchase  consideration  and  on  and  subject  to  ■ 
the  terms  hereinafter  expressed. 

And  whereas  in  part  performance  of  the  said  agree- 
ment the  vendor  has  delivered  to  the  purchasers  and  the 
purchasers  have  received  possession  of  all  the  goods,  chat- 
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tels,  stock  in  trade  and  other  movable  assets  of  the  vendor 
belonging  to  or  at  the  said  premises  (as  the  purchasers 
hereby  acknowledge)  which  movable  assets  are  of  the  esti- 
mated value  of  $ 

Now  this  indenture  witnesseth  as  follows : — 

1.  The  vendor  hereby  as  beneficial  owner  assigns  to  the 
purchasers — 

(a)  Firstly  all  of  the  goodwill  of  the  said  business  with 

the  exclusive  right  to  use  the  name  of  (debtor) 
for  the  purpose  of  carrying  on  the  said  business 
and  to  represent  and  to  use  any  words  that  may 
be  thought  expedient  in  order  to  represent  the 
said  business  as  being  a  continuation  of  the  busi- 
ness carried  on  by  the  vendor  as 

(b)  Secondly,  all  the  fixtures,  fittings,  plant,  office  and 

other  furniture  and  other  effects  to  which  the 
vendor  is  entitled  in  connection  with  the  said 
business. 

(c)  Thirdly,  all  the  book  and  other  debts  due  to  the 

vendor  in  connection  with  the  said  business  and 
the  full  benefit  of  all  securities  for  the  said  debts. 

2.  The  vendor  agrees  that  he  will  as  from  the  date 
hereof  stand  possessed  of  the  lease  of  the  said  premises 
aforesaid  in  trust  for  the  purchasers  and  that  he  will  con- 
vey and  assure  the  same  as  the  purchasers  may  from  time 
to  time  direct. 

3.  The  vendor  hereby  appoints  the  purchasers  and  each 
of  them  to  be  his  true  and  lawful  attorneys  or  attorney  in 
the  names  of  them  or  either  of  them  or  the  vendor's  name 
to  collect,  give  receipts  and  discharges  for,  and  to  demand 
and  take  proceedings  at  law  or  in  equity  or  in  bankruptcy 
for  the  recovery  of  all  the  debts  due  or  growing  due  to  the 
vendor  and  hereby  assigned  and  undertakes  to  ratify  what- 
ever acts  the  vendors  or  either  of  them  may  lawfully  do 
under  the  power  hereby  conferred. 

4.  As  the  consideration  for  the  said  sale  to  and  pur- 
chase by  the  purchasers  of  the  said  business  and  assets  the 
purchasers  undertake  to  pay,  satisfy  and  fulfil  all  the  debts, 
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liabilities  and  contracts  and  engagements  of  the  vendor  in 
relation  to  the  said  business  and  to  indemnify  the  vendor 
against  all  proceedings,  claims  and  demands  in  respect 
thereof  and  further  to  employ  the  vendor  as  manager  of 
the  said  business  upon  the  terms  embodied  in  the  agree- 
ment, a  copy  of  which  is  contained  in  the  schedule  hereto 
and  to  give  him  the  option  to  repurchase  the  said  business 
contained  in  the  following  clause. 

5.  The  vendor  shall  at  any  time  within  the  period  next 
hereinafter  mentioned  have  the  right  to  repurchase  the 
said  business  and  its  assets  as  then  existing,  including  the 
goodwill  and  right  to  use  the  said  name  and  other  rights 
and  benefits  which  are  the  subject  of  these  presents  for  a 
purchase  consideration  consisting  of — 

(a)  Such  sumsias  an  accountant  to  be  nominated  by  the 

purchasers  shall  in  writing  certify  to  be  sufficient 
to  pay  and  satisfy  all  the  debts  which  on  the  date 
of  the  completion  of  the  said  purchase  by  the 
vendor  (hereinafter  referred  to  as  the  date  of  re- 
purchase) may  be  due  by  the  purchasers  in  res- 
pect of  the  said  business  and  then  unpaid  other 
than  debts  due  by  the  purchasers  to  the 
Company,  Limited. 

(b)  Interest  at  the  rate  of  5  per  cent,  per  annum  on 

all  sums  of  money  which  on  the  date  of  repur- 
chase may  be  due  by  the  purchasers  to  the 
Company,  Limited,  for  advances  of  money  made 
for  the  purposes  of  the  said  business  and  for  the 
price  of  goods  supplied  on  credit  to  the  purchasers 
by  the  Company,  Limited,  in  respect  of 

which  a  period  of  more  than  six  months'  credit 
has  been  taken  and  allowed  by  the  purchasers 
and 

(c)  The  amount  which  at  the  date  of  repurchase  may 

be  due  to  the  Company,  Limited,   from 

the  vendor  on  his  private  account  with  such 
company. 
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6.  The  vendor  shall  not  be  entitled  to  exercise  the 
right  of  repurchase  conferred  by  the  preceding  clause  un- 
less he  gives  to  the  purchasers  not  less  than  three  months' 
notice  in  writing  of  his  intention  to  exercise  such  rights 
and  unless  such  notice  is  given  before  the  expiration  of 
the   period  ending  the  day  of  ,   and  the 

said  purchase  consideration  to  be  paid  forthwith  on  receipt 
by  the  vendor  of  the  certificate  fixing  the  same. 

In  witness,  etc. 

(Signatures  and  seals  of  all  parties.) 

SCHEDULE. 


COMPOSITION  DEED. 

This  Indenture,  made  the  day  of  ,  one 

thousand  nine  hundred  ,    between 

(hereinafter  called  the    debtor),   of    first    part,  and  the 
several  persons,  firms  and  corporations  who    are 

creditors  of  the  said  debtor  (hereinafter  called  the  credi- 
tors), of  the  part. 

Whereas  the  said  debtor  has  become  involved  and  unable 
to  pay  liabilities  in  full,  and  creditors  have 

agreed  with  for  a  composition  and  discharge  upon 

the  terms  hereinafter  mentioned. 

Now  therefore  this  indenture  witnesseth  that  in  con- 
sideration of  ind'cbtedness  and  of  the  discharge 
hereby  given  the  said  debtor    covenant    and    agree  with 

creditors  collectively  and  severally,  that 
will  pay  to  them  and  each  of  them  respectively  a  composi- 
tion  of  cents  in    the    dollar    of    their  respective 
claims  against  in  manner  and  at  the  times  follow- 
ing, that  is  to  say :  cents  in  the  dollar  in 
And  that                will  give  to  each  of  the  said  creditors 

promissory  notes  for  such  composition  payments 
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bearing  date  on  the  said  day  of  ,   190     , 

and  payable  as  aforesaid. 

And  the  said  debtor  further  covenant  and  agree 

to  pay  the  charges  incidental  to  the  composition  and  dis- 
charge hereby  effected. 

And  in  consideration  of  the  said  creditors  do  and 

each  of  them  doth  hereby  release  and  discharge  unto  the 
said  debtor  all  their  respective  claims  against 
provided  always  that  nothing  herein  contained  shall  oper- 
ate any  change  in  the  liabilities  of  any  person  secondarily 
liable  to  the  creditors,  or  any  of  them,  for  the  debts  of  the 
debtor  either  as  drawer  or  endorser  of  negotiable  paper, 
or  as  a  guarantor,  surety  or  otherwise,  nor  of  any  partner 
or  other  person  liable  jointly  or  severally  with  the  debtor 
to  the  creditors,  or  any  of  them,  for  any  of  said  debts ;  nor 
shall  it  affect  any  mortgage,  hypothec  or  lien  on  the  estate 
or  property  of  the  debtor  or  on  any  portion  thereof,  nor 
shall  it  affect  any  collateral  security  held  by  any  of  the 
creditors  as  security  for  any  debt  hereby  discharged. 
And  the  said  creditors  do  hereby  direct  and  authorize  the 
trustee  of  the  estate  of  the  said  debtor  to  deliver  up  and 
convey  to  the  said  debtor  all  estate  and  effects 

upon  this  deed  of  composition  and  discharge  being  executed 
by  the  creditors,  and  upon  the  debtor  depositing  with  him 
the  composition  notes  for  the  creditors  as  aforesaid,  and 
paying  the  said  expenses  and  privileged  claims.  Provided 
that  the  said  trustee  may  waive  the  execution  of  this  deed 
by 

In  witness  whereof,  etc. 
Signed,  sealed,  etc. 

(Signatures  of  witnesses.) 
(Signatures  of  creditors  and  parties.) 
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AGREEMENT  TO  ACCEPT  COMPROMISE  OF 
ACCOUNT  IF  PAID  PROMPTLY. 

Memorandum  op  Agreement  made,  etc. 
Between  of  the  first  part,  and  of  the 

second  part. 

Whereas  the  party  of  the  second  part  is  indebted  to  the 
parties  of  the  first  part  for  principal  money  and  interest 
up  to  the  date  hereof  in  the  sum  of  $10,000,  the  said  amount 
being  made  up  as  follows : — 

It  has  been  agreed  between  the  parties  hereto  as  fol- 
lows : — 

(1)  That  the  party  of  the  second  part  shall  give  to  the 
parties  of  the  first  part  his  four  promissory  notes  for 
$1,000  each  bearing  date  payable  respectively  at 
two,  four,  six  and  eight  months  from  the  day  of 

with  interest  thereon  from  said  date. 

(2)  That  the  said  notes  shall  be  held  by  the  parties  of 
the  first  part  as  collateral  security  to  the  said  indebtedness 
of  $10,000. 

(3)  Provided  the  said  four  notes  are  duly  paid  by  the 
party  of  the  second  part  as  they  respectively  become  due  the 
parties  of  the  first  part  will  accept  such  payment  by  the 
party  of  the  second  part  of  said  four  notes  in  full  satisfac- 
tion and  discharge  of  said  indebtedness.  Time  to  be  strictly 
of  the  essence  of  this  agreement. 

(4)  Should  default  be  made  in  the  payment  of  said 
notes  or  any  of  them  when  they  respectively  become  due, 
the  amounts  if  any,  paid  on  account  or  in  respect  of  said 
notes  or  any  of  them  shall  be  credited  on  said  sum  of  $10,- 
000,  and  the  balance  shall  be  payable  by  the  party  of  the 
second  part  to  the  parties  of  the  first  part  on  demand. 

(5)  It  is  distinctly  understood  and  agreed  between  the 
parties  hereto  that  it  is  only  in  the  event  of  the  said  four 
notes  being  promptly  paid  at  maturity  by  the  party  of  the 
second  part,  that  he  the  party  of  the  second  part  shall  be 
entitled  to  any  benefit  from  this  agreement. 

In  witness,  etc. 
Signed,  sealed,  etc. 
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DEED  OF  COMPOSITION. 

Payment  by  Instalments — Joint  and  Several  Covenant  to 

Pay  by  Debtor  and  a  Guarantor  Covenant 

Not  to  Sue. 

This  Indenture  made  the  day  of 

Between  (debtor)  of,  etc.  (hereinafter  called  the 
debtor)  of  the  first  part  (guarantor)  of,  etc.,  of  the  second 
part  and  the  several  persons  firms  and  companies  being 
creditors  of  the  debtor,  whose  names  and  seals  and  the 
amount  of  whose  debts  are  inscribed  affixed  and  set  out  in 
the  schedule  here  (hereinafter  referred  to  as  the  creditors) 
of  the  third  part. 

Whereas  the  debtor  is  unable  to  pay  the  creditors  their 
debts  in  full  and  has  proposed  to  pay  a  composition  to  the 
creditors  on  their  said  debts  of  cents  on  the  dollar 

by  instalments  of  the  amount  and  in  the  manner  hereinafter 
appearing. 

And  whereas  the  said  (guarantor)  has  agreed  to  join  in 
these  presents  for  the  purpose  of  guaranteeing  to  the  cred- 
itors the  due  payment  of  the  said  composition. 

And  whereas  the  creditors  by  a  resolution  passed  on  the 
day  of  resolved  to  accept  the  said  compo- 

sition in  full  discharge  and  satisfaction  of  their  respective 
debts  and  claims  against  the  debtor  on  the  conditions  and 
subject  to  the  provisions  hereinafter  contained. 

Now  this  indenture  witnesseth  as  follows : — 

1.  The  debtor  and  the  said  (guarantor)  jointly  and 
severally  covenant  with  the  creditors  and  each  of  them  to 
pay  to  the  said  creditors  and  each  of  them  a  composition 
of  cents  on  the  $  upon  the  amounts  of  their  re- 
spective   debts    by  equal    quarterly    payments    of 

cents  each,  the  first  of  such  payments  to  be  paid 
to  each  of  the  said  creditors  on  the  day  of 

and  each  of  the  subsequent  payments  at  intervals  of  three 
calendar  months  from  that  date. 

2.  The  said  (guarantor)  shall  not  be  released  from  his 
liability  under  this  guarantee  by  reason  of  time  being  given 
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or  indulgence  granted  to  or  by  reason  of  any  compromise 
or  composition  with  the  debtor  by  the  creditors  or  any  of 
them, 

3.  In  consideration  of  the  premises  the  creditors  do  and 
each  of  them  doth  hereby  covenant  that  if  and  so  long  as 
the  debtor  or  the  said  (guarantor)  shall  pay  to  them  and 
each  of  them  the  said  instalments  of  the  said  composition 
in  accordance  with  their  covenant  in  that  behalf  herein- 
before contained  the  creditors  will  not  bring  or  prosecute 
any  pending  action  or  legal  proceeding  whatsoever  against 
the  debtor  nor  attach  molest  or  impede  the  debtor  in  his 
person,  goods  or  estate  for  or  on  account  of  any  of  the  debts 
or  claims  of  the  creditors  in  respect  whereof  the  creditors 
are  entitled  to  receive  the  said  composition  hereunder  and 
these  presents  may  be  pleaded  as  an  estoppel  or  by  way  of 
a  defence  to  any  such  action  or  other  legal  proceeding  which 
may  have  been  or  may  hereafter  be  brought  or  prosecuted 
against  the  debtor  his  person  goods  or  estate  for  or  on  ac- 
count of  any  such  debt  or  claim. 

4.  If  and  when  the  said  composition  shall  have  been 
duly  paid  to  the  creditors  respectively  then  the  debtor  and 
his  heirs  executors  and  administrators  and  his  estate  and 
effects  shall  be  released  and  discharged  from  the  several 
debts  and  liabilities  now  owing  from  or  incurred  by  the 
debtor  to  the  creditors  respectively,  and  from  all  claims  and 
demands  in  respect  or  on  account  of. 

5.  All  rights  and  remedies  of  the  creditors  respectively 
against  any  surety  or  sureties  or  parties  other  than  the 
debtor  liable  to  the  creditors  or  any  of  them  are  hereby  ex- 
pressly reserved. 

6.  The  foregoing  release  shall  be  without  prejudice  to 
any  mortgage  charge  lien  pledge  or  other  security  which 
any  of  the  creditors  now  hold  or  are  entitled  to  the  benefit 
of  for  or  in  respect  of  their  respective  debts  and  it  shall  be 
lawful  for  such  creditors  to  realize  and  enforce  any  such 
security  as  fully  and  freely  in  all  respects  as  if  they  had 
not  executed  these  presents. 

7.  If  the  debtor  and  the  said  (guarantor)  make  default 
in  payment  of  any  instalment  of  the  said  composition  in 
accordance  with  their  covenant  in  that  behalf  hereinbefore 
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contained  the  foregoing  release  shall  be  void  and  of  no  effect 
and  the  creditors  and  each  of  them  respectively  shall  be 
remitted  to  and  be  entitled  to  exercise  as  regards  their  re- 
spective debts  all  such  rights  and  remedies  as  they  and  each 
of  them  would  have  been  entitled  to  exercise  if  these  pre- 
sents had  never  been  executed  subject  only  to  giving  credit 
for  any  instalment  or  instalments  of  the  said  composition 
already  paid  (but  without  prejudice  in  any  way  to  the 
rights  of  the  creditors  against  the  said  (guarantor)  or  to 
his  liability  under  the  covenant  by  him  hereinbefore  con- 
tained). 

In  witness,  etc. 

(Signatures  and  seals  of  debtor  and  guarantor.) 

SCHEDULE. 

(Signatures  and  seals  of  creditors  and  amounts  of 
their  debts.) 


COMPOSITION  DEED  BY  PARTNERS. 

Payment  of  One  Composition  to  Both  Joint  and  Separate 
Creditors     Secured     by     Promissory     Notes     of 
Partners  and  a  Surety  Assignment  by  Part- 
ners of  Their  Stock  in  Trade  and  Firm 
Business    to    Surety — Trust    of 
Leasehold    Business 
Premises. 

This  Indenture  made  the  day  of  be- 

tween (names  of  partners)  of  etc.,  carrying  on  business 
under  the  style  or  firm  of  (firm  name)  (hereinafter  called 
the  debtors)  of  the  first  part  (surety)  of  etc.,  of  the  second 
part  and  the  several  persons  firms  and  companies  whose 
names  and  seals  are  set  out  and  afiixed  in  the  schedule  here- 
to and  who  are  respectively  creditors  of  the  debtors  jointly 
or  of  one  or  other  of  them  separately  and  all  the  other  joint 
and  separate  creditors  of  the  debtors  who  shall  execute  or 
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in  writing  or  otherwise  assent  to  or  agree  to  take  the  bene- 
fit of  these  present  (hereinafter  referred  to  as  the  creditors) 
of  the  third  part. 

Whereas  the  debtors  are  indebted  to  their  creditors 
either  jointly  or  severally  in  the  several  sums  set  opposite 
their  respective  names  in  the  schedule  hereto,  and  being 
unable  to  pay  the  same  in  full  have  proposed  to  the  cred- 
itors to  pay  to  each  of  them  a  composition  of  cents 
on  the  dollar  on.  the  amount  of  their  joint  and  several  debts 
and  that  such  composition  shall  be  accepted  by  the  creditors 
in  full  satisfaction  and  discharge  of  the  said  debts  such 
composition  to  be  paid  by  equal  instalments  of 
each  the  first  of  such  instalments  to  be  paid  at  the 
expiration  of  months  from  the  date  hereof  and  the 
second  at  the  expiration  of  months  from  the  date 
hereof  and  that  the  payment  thereof  should  be  secured  by 
the  joint  and  several  promissory  notes  of  the  debtors  and 
the  said  (surety)  as  surety  and  the  creditors  have  agreed 
to  such  proposal  and  to  accept  such  composition. 

And  whereas  the  joint  and  several  promissory  notes  of 
the  debtors  and  the  said  (surety)  as  their  surety  as  afore- 
said have  been  delivered  to  the  creditors  of  the  debtors. 

And  whereas  in  consideration  of  the  said  (surety)  be- 
coming surety  for  the  debtors  for  the  payment  of  the  said 
composition  and  of  the  covenant  by  the  said  (surety)  with 
the  creditors  hereinafter  contained  the  debtors  have  con- 
sented and  agreed  to  execute  the  assignment  hereinafter  ap- 
pearing. 

Now  this  indenture  witnesseth  as  follows : — 

1.  The  said  (surety)  hereby  covenants  with  the  cred- 
itors and  with  each  of  them  that  he  the  said  (surety)  will 
pay  or  cause  to  be  paid  to  them   the   said  composition  of 

cents  on  the  $  on  the  amount  of  their  several  and 
respective  debts  in  the  manner  and  by  the  instalments  here- 
inbefore mentioned. 

2.  The  creditors  do  and  each  of  them  doth  hereby  abso- 
lutely release  and  discharge  the  debtors  from  all  the  said 
debts  both  joint  and  separate,  and  from  all  actions  claims 
demands  or  other  proceedings  at  law  or  in  equity  or  other- 
wise in  respect  thereof. 
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3.  If  the  said  (surety)  shall  make  default  in  payment 
of  either  of  the  said  instalments  or  if  the  debtors  either 
jointly  or  separately  or  the  said  (surety)  shall  suffer  any 
proceeds  of  execution  whether  legal  or  equitable  or  if  they 
or  either  of  them  or  the  said  (surety)  shall  make  any  other 
arrangement  or  composition  with  their  or  his  creditors  or 
any  of  them,  the  foregoing  release  shall  be  void  and  of  no 
effect  and  the  creditors  shall  be  at  liberty  to  enforce  their 
rights  and  remedies  in  respect  of  their  said  debts  against 
the  debtors  or  either  of  them  as  fully  and  freely  as  if  these 
presents  has  never  been  executed  subject  only  to  accounting 
for  any  instalment  received  in  respect  of  such  debt. 

4.  The  foregoing  release  shall  not  affect  the  rights  or 
remedies  of  the  creditors  in  respect  of  the  said  debts  against 
any  person  or  persons  other  than  the  debtors  and  the  rights 
of  the  creditors  against  any  surety  or  sureties  for  the 
debtors  or  either  of  them  in  respect  thereof  are  hereby  ex- 
pressly reserved. 

5.  Any  creditor  who  holds  any  mortgage  lien  pledge 
charge  or  other  security  over  the  property,  whether  joint 
or  separate  of  the  debtors  or  either  of  them  shall  within 

days  of  his  execution  of  these  presents  give  notice 
in  writing  to  the  said  (surety)  that  he  intends  to  surrender 
his  security  and  take  the  notice  to  the  said  (surety)  of  the 
value  at  which  he  estimates  his  security,  and  the  said 
(surety)  shall  be  entitled  to  redeem  such  security  or  not  if 
such  creditor  so  values  his  security  he  shall  only  be  paid  the 
said  composition  upon  so  much  of  his  debt  as  shall  remain 
after  deducting  therefrom  such  assessed  value.  If  such 
creditor  fails  to  give  such  notice  as  aforesaid  of  his  inten- 
tion to  surrender  his  said  security  or  the  value  at  which  he 
estimates  the  same  he  shall  at  the  option  of  the  said  (surety) 
be  absolutely  debarred  from  taking  the  benefit  of  these  pre- 
sents. 

6.  In  consideration  of  the  premises  and  of  the  covenants 
by  the  said  (surety)  hereinbefore  contained  the  debtors  do 
and  each  of  them  as  beneficial  owner  doth  hereby  assign 
and  transfer  unto  the  said  (surety)  all  their  stock  in  trade 
goods  chattels  and  effects  in  or  upon  their  premises  or  used 
and  employed  by  them  or  in  connection  with  the  said  busi- 
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ness,  together  with  the  good  will  of  the  said  business  and 
the  right  to  use  and  carry  on  the  same  under  the  name  or 
style  of  (firm  name)  at  To  hold  the  same  unto  the 

said  (surety)  absolutely, 

7.  The  debtors  hereby  declare  that  they  will  stand  pos- 
sessed of  the  leasehold  business  premises  at  and  of 
the  rents  and  profits  thereof  and  therefrom  in  trust  for  the 
said  (surety)  and  the  debtors  hereby  jointly  and  severally 
covenant  to  assign  the  same  to  the  said  (surety)  or  as  he 
shall  in  writing  request  and  that  in  the  meanwhile  neither 
they  nor  either  of  them  will  deal  with  or  incumber  the  said 
leasehold  premises  in  any  way. 

In  witness,  etc. 

(Signatures  and  seals  of  debtors  and  surety.) 

SCHEDULE. 

(Signatures  and  seals  of  creditors  and  amounts  of 
their  debts.) 


DEED  OF  COMPOSITION 

With  Creditors  by  a  Debtor  Who  Has  Turned  His  Business 
into  a  Limited  Company,  Payment  of  Debts  in  Full  by 
Instalments,  Company  Joining  as  Guarantors  Deposit 
of  Shares  and  Debentures  in  Company  by  Certain 
Shareholders  as  Security — Release. 

This  Indenture,  made  the  day  of  be- 

tween (debtor)  of  etc.,  (hereinafter  called  the  debtor)  of 
the  first  part  (trustee)  of  etc.,  of  the  second  part  (guaran- 
teeing company)  carrying  on  business  of  (description  of 
business)  at  (registered  office)  (hereinafter  called  the  guar- 
anteeing company)  of  the  third  part  (shareholders)  of  etc. 
(hereinafter  called  the  concurring  shareholders)  of  the 
fourth  part  and  the  several  persons  firms  and  companies 
whose  names  and  the  amounts  of  whose  debts  and  claims 
are  set  out  in  the  first  schedule  hereto  or  who  being  cred- 
itors of  the  debtor  shall  assent  to  or  agree  to  be  bound  by 
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the  provisions  of  these  presents  or  undertake  to  execute  the 
same  (all  of  which  persons  firms  and  companies  are  herein- 
after called  the  creditors)  of  the  fifth  part. 

Whereas  the  debtor  was  lately  engaged  in  the  business 
of   (description  of  business)    at  but  has  recently 

transferred  his  said  business  to  the  guaranteeing  company. 

And  whereas  the  debtor  is  indebted  or  liable  to  the  cred- 
itors in  and  for  the  sums  of  money  set  out  in  the  said  first 
schedule  hereto  which  he  is  at  present  unable  to  pay  in  full. 

And  whereas  the  debtor  has  proposed  to  the  creditors 
that  the  debts  due  to  them  shall  be  paid  in  full  by  instal- 
ments equal  to  cents  on  the  $  on  the  amounts  of 
such  debts,  such  instalments  to  be  payable  at  intervals  of 
three  months  as  hereinafter  provided  and  all  such  instal- 
ments to  be  secured  in  manner  hereinafter  appearing. 

And  whereas  the  creditors  have  agreed  with  the  debtor 
to  accept  the  said  composition  in  discharge  and  satisfaction 
of  their  debts  and  to  enter  into  the  covenants  hereinafter 
contained. 

And  whereas  the  guaranteeing  company  has  agreed  to 
join  in  these  presents  and  enter  into  the  covenant  and  give 
the  security  hereinafter  contained  and  provided  for  and  the 
concurring  shareholders  have  also  agreed  for  the  purpose  of 
affording  additional  security  for  the  payment  of  the  stipu- 
lated composition  to  make  the  transfer  of  shares  and  enter 
into  the  covenants  on  their  part  hereinafter  contained. 

Now  this  indenture  witnesseth  as  follows : — 
1,  The  debtor  and  the  guaranteeing  company  jointly 
and  severally  covenant  with  the  said  (trustee)  or  other  the 
trustee  for  the  time  being  of  these  presents  (hereinafter 
called  the  trustee)  that  they  or  one  of  them  will  pay  to  the 
trustee  in  trust  for  the  creditors  such  a  sum  as  shall  be  suf- 
ficient to  pay  to  each  of  the  creditors  the  amount  in  full  of 
the  debt  due  to  such  creditors  by  the  debtor  or  for  which 
the  debtor  is  liable  to  such  creditor  by  equal  instal- 

ments each  amounting  to  cents   on    the  dollar  on 

such  amount  the  first  of  such  instalments  to  be  paid  on 
the  day  of  next  and  each  of  the  ensuing 
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instalments  to  be  paid  at  the  expiration  of  three  months 
from  the  date  on  which  the  last  preceding  instalment  was 
payable. 

2.  The  debtor  and  the  guaranteeing  company  further 
jointly  and  severally  covenant  with  the  trustee  that  they 
or  one  of  them  will  on  demand  in  writing  by  the  trustee 
pay  all  costs  charges  and  expenses  of  or  incidental  to  the 
investigation  of  the  affairs  of  the  debtor  including  those  in 
connection  with  the  preparation  of  the  account  and  balance 
sheet  of  the  debtor 's  business  at  the  day  of 

last  and  all  costs  charges  and  expenses  of  or  incidental  to 
the  preparation  and  execution  of  these  presents  and  the 
carrying  of  the  same  into  effect  including  such  remunera- 
tion to  the  trustee  for  his  services  in  relation  to  the  trusts 
thereof  as  shall  from  time  to  time  be  awarded  by  any  com- 
mittee appointed  by  the  creditors  or  if  no  such  committee 
be  appointed  as  may  be  sanctioned  by  the  creditors. 

3.  The  debtor  having  deposited  with  the  trustee 
debentures  for  $  each  in  the  guaranteeing  company 
and  a  certificate  for  shares  of  $  each  fully 
paid  in  the  guaranteeing  company  which  the  debtor  hereby 
states  to  be  his  own  unincumbered  property  hereby  cove- 
nants with  the  trustee  that  he  will  forthwith  on  the  request 
of  the  trustee  duly  execute  a  proper  transfer  or  proper 
transfers  of  such  shares  to  the  trustee  and  give  all  such 
notices  and  execute  and  do  all  such  documents  and  things 
as  shall  at  any  time  be  necessary  to  vest  in  the  trustee  a 
complete  legal  unincumbered  title  to  the  said  shares  and 
debentures  and  to  enable  him  to  obtain  registration  as 
holder  of  such  shares  and  debentures  in  the  register  of  the 
guaranteeing  company. 

4.  Each  of  the  concurring  shareholders  having  deposited 
in  the  hands  of  the  trustee  the  certificates  of  the  shares  in 
the  guaranteeing  company  held  by  them  the  amount  and 
number  of  which  certificate  is  set  opposite  the  name  of  each 
concurring  shareholder  in  the  second  schedule  hereto  and 
which  shares  of  the  concurring  shareholders  amount 
in  all  to  shares  of  $  each  fully  paid 
hereby  covenants  with  the  trustee  that  he  will  forthwith  on 
(he  request  of  the  trustee  duly  execute  a  proper  transfer 
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of  his  said  shares  to  the  trustee  and  give  all  such  notices  and 
execute  and  do  all  such  documents  and  things  as  shall  at 
any  time  be  necessary  to  vest  in  the  trustee  a  complete 
legal  unincumbered  title  to  the  said  shares  and  to  enable 
him  to  obtain  registration  as  holder  of  such  shares  in  the 
register  of  the  guaranteeing  company. 

5.  The  guaranteeing  company  hereby  covenants  with  the 
trustee  that  so  long  as  the  debts  or  any  part  of  the  debts 
due  to  the  creditors  remain  unpaid  and  until  all  the  instal- 
ments hereinbefore  made  payable  have  been  fully  paid,  the 
company  will  not  issue  any  further  debentures  in  addition 
to  those  already  issued  or  in  any  way  charge  or  incumber 
or  attempt  to  charge  or  incumber  the  undertaking  or  pro- 
perty of  the  company  on  which  the  said  debts  are  a  security 
or  any  part  thereof  or  dispose  of  or  deal  with  the  property 
or  undertaking  of  the  company  otherwise  than  in  the  ordin- 
ary course  of  business. 

6.  The  guaranteeing  company  and  the  debtor  hereby 
jointly  and  severally  covenant  with  the  trustee  that  during 
the  continuance  of  these  presents  the  guaranteeing  company 
will  permit  the  trustee  and  the  committee  of  inspection  ap- 
pointed by  the  creditors  or  any  person  authorized  by  him 
or  them  in  writing  at  all  reasonable  times  to  examine  and 
inspect  the  books  of  account  of  the  company  and  all  other 
books  papers  and  writings  including  the  minute  book  in 
the  custody  or  power  of  the  company  or  the  debtor  on  the 
company's  behalf  relating  to  the  business  and  undertaking 
of  the  company  and  to  take  copies  thereof  or  extracts  there- 
from. 

7.  So  long  as  the  debtor  and  the  guaranteeing  company 
shall  punctually  pay  the  amounts  required  for  payment  of 
the  said  composition  by  the  instalments  and  at  the  times 
and  in  the  said  manner  hereinbefore  prescribed  and  shall 
perform  and  fulfil  all  their  respective  obligations  under 
these  presents  and  make  no  default  therein  the  trustee  shall 
not  sell  the  shares  and  debentures  hereby  covenanted  to  be 
transferred  to  him  or  compel  payment  of  the  said  debts  or 
any  of  them  or  enforce  the  security  hereby  created. 

8.  If  the  debtor  and  the  guaranteeing  company  shall 
fail  punctually  to  pay  to  the  trustee  the  amount  of  any  in- 
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stalment  hereby  made  payable  to  him  at  the  time  and  in  the 
manner  hereinbefore  prescribed  or  shall  fail  to  perform  or 
fulfil  any  of  their  respective  obligations  under  these  pre- 
sents and  make  default  therein  then  and  in  each  of  such 
cases : — 

(a)  The  whole  of  the  instalments  under  these  presents 
shall  forthwith  become  immediately  payable  to  the 
trustee. 

(b)  Notwithstanding  anything  to  the  contrary  con- 
tained in  the  said  debentures  or  any  trust  deed 
relating  thereto  the  principal  moneys  thereby  se- 
cured shall  immediately  become  payable  and  the 
trustee  may  immediately  enforce  the  security 
created  by  the  said  debentures  in  the  manner 
therein  prescribed  and  provided. 

(c)  The  trustee  may  sell  the  said  shares  and  deben- 
tures or  any  of  them  at  such  times  and  in  such 
manner  as  he  shall  think  fit. 

9.  All  moneys  received  by  the  trustee  under  or  in  exer- 
cise of  any  of  the  powers  conferred  upon  him  in  these  pre- 
sents (including  any  dividends  and  interest  from  time  to 
time  received  by  him  on  the  said  shares  and  debenturesQ 
shall  after  retention  by  the  trustee  of  the  expenses  of  real- 
ization collection  and  administration  be  applied  by  the 
trustee  in  and  towards  payment  of  the  sums  of  money  pay- 
able under  these  presents  by  the  debtor  and  the  guarantee- 
ing company  and  any  surplus  shall  be  held  by  the  trustee 
in  trust  for  the  debtor  or  the  guaranteeing  company  as  the 
caes  may  be. 

10.  The  creditors  hereby  respectively  release  the  debtor 
from  their  respective  debts  the  amounts  whereof  are  spe- 
cified in  the  first  schedule  hereto  and  from  all  other  debts 
(if  any)  owing  from  the  debtor  to  the  creditors  respectively 
subject  nevertheless  to  the  provisos  hereinafter  contained. 

11.  Nothing  herein  contained  shall  prevent  the  creditors 
or  any  of  them  from  suing  any  person  or  persons  other  than 
the  debtor  who  may  be  liable  to  pay  to  any  of  the  creditors 
all  or  any  part  of  their  respective  debts  and  all  rights  of  the 
creditors  against  any  surety  or  sureties  for  the  said  debts 
or  any  of  them  are  hereby  expressly  reserved. 
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12.  Any  creditor  who  holds  any  mortgage  lien  pledge 
charge  or  other  security  on  or  over  any  property  of  that 
debtor  shall  be  entitled  to  enforce  or  otherwise  obtain  the 
full  benefit  of  such  mortgage  lien  pledge  charge  or  other 
security  provided  that  any  such  creditor  shall  be  entitled 
to  receive  the  said  composition  in  respect  of  the  balance 
only  of  such  debt  after  realizing  and  allowing  for  or  valu- 
ing and  deducting  the  value  of  such  mortgage  charge  lien 
pledge  or  other  security  as  aforesaid  and  provided  also  that 
any  creditor  neglecting  to  realize  or  value  any  such  security 
prior  to  receiving  the  said  composition  shall  be  taken  to 
have  abandoned  the  same. 

13.  If  by  reason  of  the  death  of  the  trustee  or  his  going 
permanently  abroad  or  becoming  incapable  of  acting  or 
refusing  to  act  or  from  any  other  cause  a  vacancy  shall  arise 
in  the  office  of  trustee  hereunder  the  committee  of  inspec- 
tion or  if  there  be  no  committee  of  inspection  the  creditors 
may  by  resolution  appoint  a  new  trustee  in  place  of  the 
trustee  who  has  so  vacated  his  office. 

14.  The  creditors  shall  have  power  to  elect  a  committee 
of  inspection  not  exceeding  creditors  for  not  less 
than  $  each  of  whom  shall  form  a  quorum  and  any 
resolution  may  be  carried  by  a  majority  of  the  members  of 
the  committee  present  in  person  or  by  proxy. 

15.  The  trustee  shall  in  acting  under  and  executing  the 
trusts  of  these  presents  observe  the  directions  and  be  under 
the  control  of  the  committee  of  inspection  or  of  the  creditors 
if  there  be  no  committee  of  inspection  and  any  resolu- 
tion of  the  creditors  shall  override  any  direction  of  the  com- 
mittee of  inspection  (if  any). 

16.  The  trustee  or  committee  of  inspection  or  creditors 
whose  debts  amount  to  not  less  than  $  may  call  a 
meeting  of  the  creditors  and  any  resolution  passed  at  such 
meeting  by  a  majority  in  number  (representing  $ 

in  value)  of  the  creditors  present  thereat  in  person  or  by 
proxy  shall  be  valid  and  binding. 

In  witness,  etc. 

(Signatures  and  seals  of  debtor,  trustee,  guarantee- 
ing company  and  concurring  shareholders). 
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SCHEDULE  I. 

(Signatures  and  seals  of  creditors  and  amounts  of 
their  debts.) 

SCHEDULE  IL 


Name  of  Shareholder. 


Date  of 
Certificate. 


Number  of 
Shares. 


DEED  OF  EXTENSION. 

This  Indenture    made    this  day   of 

190         .      Between  of    the  of  in 

the  County  of  of  the   first   part:  and  the  several 

persons  firms  and  corporations  whose  names  are  hereto  an- 
nexed, creditors  of  the  said  part  of  the  first  part, 
of  the  second  part : 

Whereas  the  part  of  the  first  part  ha  become  in- 
volved and  unable  to  pay  liabilities  as  they  mature, 
and  ha  requested  creditors  to  extend  the  time 
for  the  payment  thereof,  which  they  have  agreed  to  do  in 
consideration  of  these  presents. 

Therefore  it  is  mutually  agreed  between  the  parties 
hereto,  that  the  times  for  payment  of  the  sums  due  by  the 
said  part        of  the  first  part  to  said  creditors  shall 

be  extended  and  that  the  same  shall  become  due  and  pay- 
able in  equal  instalments  at  months  from 
with  interest  at                per  centum  per  annum,  in 
lieu  of  the  terms  of  payment  heretofore  existing. 

Provided  that  the  said  part  of  the  first  part  will  at 
once  give  promissory  notes  for  such  extended  pay- 

ments dated  as  aforesaid,  and  made  payable  at  the  respec- 
tive places  of  business  of  the  said  creditors. 
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That  the  said  part  of  the  first  part  will  from  the 
date  hereof  keep  bboks  of  account  in  which  shall 

enter  daily  as   they   occur,    the    different   transactions  of 
business  and  that  who  is  hereby  appointed 

the  agent  of  the  several  parties  hereto,  may  at  all  times  in- 
spect such  books  and  investigate  the  affairs  of  the  said 
part         of  the  first  part  generally. 

That  upon  default  being  made  in  the  payment  of  any 
of  the  extended  amounts  or  upon  judgment  being  obtained 
against  or  in  the  event  of  the  said  part         of  the 

first  part  disposing  of  stock  or  other  assets  other 

than  in  the  ordinary  course  of  business,  by  retail,  or  in  the 
event  of  the  stock  or  premises  of  the  said  part  of  the 
first  part  being  injured  or  destroyed  by  fire,  or  in  the  event 
of  the  business  of  the  said  being  in  any  way  neg- 

lected, or  depreciated,  then  the  balance  of  the  claims  of  the 
creditors  shall  at  once  become  due  and  payable,  and 
may  enter  into  possession  of  the  assets  of  the  said 
part  of  the  first  part  for  and  on  behalf  of  the  creditors 
of  the  said  part  of  the  first  part,  who  hereby  nominate, 
constitute  and  appoint  the  said  attorney  irrevocable 

for  the  purpose  of  executing  in  name  a  legal  assign- 

ment to  himself  of  all  the  assets  of  the  said  part  of  the 
first  part  in  trust  for  the  benefit  of  creditors. 

And  the  said  part  of  the  first  part  declare  the  within 
statement  of  affairs  represents  correctly  and  truly  the  con- 
dition of  affairs. 

It  is  intended  that  this  deed  of  extension  shall  be  exe- 
cuted by  all  the  creditors  of  the  part  of  the  first  part, 
and  that  it  shall  be  held  by  the  said  as  an  escrow 

until  so  executed,    but    the    said  can  nevertheless 

waive  execution  by  not  more  than  of  such  creditors, 

if  he  thinks  it  in  the  interest  of  the  creditors  to  do  so. 

In  witness,  etc. 


FORMS.  369 

EXTENSION  AGREEMENT. 

(Short  Form.) 

In   the   matter   of  of  the    (town)    of 

merchant). 

We  the  undersigned  creditors  of  the  above  named 
do  hereby  respectively  agree  to  accept  payment  of 
our  claims  against  him  in  (18)  equal  consecutive  monthly 
instalments  payable  on  the  day   of  each   month, 

commencing  on   the  day  of  190  with- 

out interest.  The  said  payments  to  be  covered  by  the  prom- 
issory notes  of  the  said  in  favor  of  the  creditors 
respectively. 

This  extension  is  subject  to  the  following  conditions: — 

1.  All  creditors  of  the  said  having  claims 
against  him  of  more  than  (fifty)  dollars  are  to  consent 
hereto  within  (ten)  days  from  this  date. 

2.  The  said  is  to  insure  and  keep  insured  his 
stock-in-trade  to  the  amount  of  its  full  insurable  value  and 
is  to  transfer  the  said  insurance  within  (ten)  days  from 
this  date  to  as  trustee  for  the  creditors  agreeing  to 
this  extension. 

3.  The  said  is  not  to  alienate  or  encumber  his 
business  or  stock-in-trade  or  assets  and  is  not  to  sell  or  deal 
with  his  business  or  stock-in-trade  or  assets  except  in  the 
ordinary  course  of  retail  business. 

4.  This  extension  is  not  to  in  any  way  affect  or  preju- 
dice the  rights  or  remedies  of  the  creditors  and  each  of  them 
against  any  person  other  than  the  said  or  against 
or  in  respect  of  any  surety  or  security. 

5.  The  said  is  within  (ten)  days  from  this  date 
to  pay  all  expenses  incurred  in  connection  with  the  taking 
of  stock  and  the  carrying  out  of  this  extension. 

6.  If  any  default  whatsoever  be  made  in  payment  or  in 
the  observance  of  any  of  the  provisions  of  this  agreement 
or  if  any  proceedings  be  taken  against  the  said  the 
original  claims  of  the  creditors  shall  at  once  revive  and  be 
immediately  payable  with  interest  credit  being  given  for 
any  sums  paid  on  account. 

Dated  this  day  of  190 

In  witness,  etc. 
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EXTENSION  AGREEMENT. 

With  Special  Clauses. 

This  Agreement,    made    the  day  of 

190  between  of  the  of  in  the 

county  of  hereinafter  called  the  debtor  of  the  first 

part;  the  several  persons,  firms  and  corporations  who  are 
creditors  of  the  debtor,  hereinafter  called  the  creditors,  of 
the  second  part,  and  of  hereinafter  called 

the  trustee  of  the  third  part. 

Whereas  the  debtor  has  heretofore  carried  on  business 
at   the  of  ,  and    has   become    indebted  to 

divers  creditors  (whose  names  and  particulars  of  whose 
claims  are  set  forth  in  the  schedule  hereto  annexed). 

And  whereas  the  debtor  has  requested  the  creditors  to 
extend  the  time  for  the  payment  of  the  said  indebtedness, 
which  they  have  agreed  to  do  in  consideration  of  these  pre- 
sents. 

Now  this  agreement  witnesseth  that  it  is  agreed  between 
the  parties  hereto  that  the  times  for  payment  of  the  sums 
due  by  the  debtor  to  his  creditors  shall  be  extended  and  that 
the  said  sums  shall  become  due  and  be  paid  in  equal 

consecutive  (monthly)   instalments  on  the  day  of 

each  month,  with  interest  at  per  cent,  per  annum, 

in  lieu  of  the  terms  of  payment  heretofore  existing,  the  first 
of  such  (monthly)  payments  to  be  made  on  the  day 

of  190         ;  and  in  consideration  of  such  extension 

of  time  the  debtor  covenants  with  the  debtors  respec- 
tively that  he  will  pay  to  the  creditors  respectively  the  said 
payments  as  and  when  they  become  due;  and  also  the 
charges  and  expenses  of  and  incidental  to  the  preparation 
and  execution  of  these  presents  and  of  carrying  out  and 
completing  the  extension  and  discharge  hereby  effected  or 
to  be  effected. 

Provided  that  the  debtor  will  forthwith  give  his  pro- 
missory notes  for  such  extended  payments,  dated  as  afore- 
said which  notes  shall  be  made  payable  at  the  respective 
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places  of  business  of  the  creditors,  and  the  said  notes  shall 
be  given  and  received  by  the  creditors  as  collateral  security 
to  the  said  indebtedness. 

And  the  debtor  will  insure  and  keep  insured  until  the 
creditors  have  been  fully  paid,  his  stock-in-trade  in  the  sum 
of  dollars  at  least,  and  will  assign  and  transfer  to 

the  trustee  all  such  policies  of  insurance  and  all  monies 
payable  thereunder  as  collateral  security  for  the  payment 
of  the  said  indebtedness  to  the  creditors  respectively. 

And  that  the  debtor  will  from  the  date  hereof  keep 
books  of  account  in  which  he  shall  enter  daily  as  they  occur 
the  different  transactions  of  his  business,  and  that  the  trus- 
tee who  is  hereby  appointed  the  agent  of  the  several  partis 
hereto  may  at  all  times  inspect  such  books  and  investigate 
generally  the  affairs  of  the  debtor. 

And  that  upon  default  being  made  in  payment  of  any 
of  the  extended  amounts,  or  upon  judgment  being  obtamea 
against  the  debtor,  or  in  the  event  of  his  disposing  of  his 
stock  or  other  assets  other  than  in  the  ordinary  course  of 
business  by  retail,  or  in  the  event  of  the  stock  or  premises 
of  the  debtor  being  injured  or  destroyed  by  fire,  or  in  the 
event  of  his  business  being  in  any  way  neglected  or  depre- 
ciated, then  the  balance  of  the  claims  of  the  creditors  shall 
at  once  become  due  and  be  payable  and  the  trustee  may  enter 
into  possession  of  the  assets  of  the  debtor  for  and  on  behalf 
of  the  creditors  who  hereby  nominate  constitute  and  appoint 
the  trustee  their  attorney  irrevocable  for  the  purpose  of 
executing  in  their  name  a  legal  assignment  to  himself  of  all 
the  assets  of  the  debtor  in  trust  for  the  benefit  of  the  cred- 
itors. 

And  the  debtor  hereby  appoints  the  trustee  his  true  and 
lawful  attorney,  for  him  and  in  his  name,  to  execute  such 
assignments  and  do  such  other  acts  as  may  be  necessary  to 
vest  the  estate  and  effects  in  the  trustee  for  the  purposes 
aforesaid. 

Provided  that  nothing  herein  contained  shall  prejudice 
or  affect  any  security  held  by  any  creditor  or  any  rights 
and  remedies  which  any  creditor  may  have  against  any  per- 
son or  persons  other  than  the  debtor  for  or  in  respect  of  his 
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debt  or  any  part  thereof,  or  release  or  discharge  any  person 
or  persons  liable  to  the  creditors  or  any  of  them  as  surety, 
guarantor  or  otherwise. 

And  the  debtor  further  covenants  with  the  creditors 
respectively  that  until  the  due  payment  of  his  said  indebt- 
edness to  them  he  shall  not  nor  will  convey,  part  with  or 
encumber  his  real  or  personal  estate,  or  any  part  thereof 
whether  now  the  property  of  the  debtor  ^r  hereafter  ac- 
quired, except  in  the  ordinary  and  usual  course  of  retail 
business,  or  assign  or  pledge  any  debts  or  sums  of  money 
which  are  now  or  hereafter  may  be  due  or  owing  to  him. 

And  that  he  shall  and  will  in  case  of  default  in  payment 
of  the  said  sums  or  any  part  thereof  hereby  covenanted  to 
be  paid,  forthwith  assign  and  transfer  all  his  said  real  estate 
and  effects  both  real  and  personal  of  which  he  shall  then  be 
seized,  possessed  or  entitled,  and  all  moneys  then  due  or 
owing  to  him,  to  the  trustee  in  trust  for  the  creditors  to  col- 
lect and  realize  the  same,  and  divide  the  proceeds  thereof 
ratably  and  proportionately  between  the  creditors.  And 
the  debtor  declares  the  within  statement  represents  cor- 
rectly and  truly  the  condition  of  his  affairs. 

And  the  trustee  may  in  his  discretion,  pay  in  full  or 
make  any  compromise  or  arrangement  which  he  shall  think 
proper  with  any  creditor,  whether  secured  or  not,  who  shall 
refuse  to  execute  these  presents  for  the  payment  of  the 
claim  of  such  creditor,  and  may  pay  the  costs  of  any  such 
creditor  who  may  institute  any  proceedings  against  the 
debtor  to  recover  the  amount  of  his  claim. 

Provided  and  it  is  hereby  agreed  that  if  any  of  the  said 
notes  shall  not  be  paid  at  the  time  when  they  respectively 
become  due,  or  if  there  shall  be  default  made  in  the  per- 
formance of  any  covenant  on  the  part  of  the  debtor  herein 
contained,  then  in  such  case  any  creditor  in  respect  of  whom 
such  default  shall  have  been  made  may  elect  that  these 
presents  shall  subject  to  the  agreements  hereinafter  con- 
tained, be  void  but  without  prejudice  to  anything  thereto- 
fore done  in  pursuance  hereof. 

This  agreement  shall  take  effect  and  become  operative 
only  when  it  has   been   executed   by    all  creditors  having 
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claims  of  dollars  and  upwards  within  days 

from  this  date. 

It  is  intended  that  this  agreement  of  extension  shall  be 
executed  by  all  the  creditors  of  the  debtor  and  that  it  shall 
be  held  by  the  trustee  as  an  escrow  until  so  executed,  but 
the  trustee  may  nevertheless  waive  execution  by  not  more 
than  of  such  creditors  if  he  thinks  in  in  the  interest 

of  the  creditors  to  do  so. 

In  witness,  etc. 
Signed,  sealed,  etc. 


DEED  OF  INSPECTORSHIP. 

License  to  Carry  on  Business  and  Covenant  Not  to  Sue — 
— Determination  Certain  Events — Wide  Power  to  Set- 
tle With  Dissentient  Creditors — Assignment  Delivered 
as  an  Escrow. 

This  Indenture,  made  the  day  of  .be- 

tween (debtor)  of,  etc.  (hereinafter  called  the  debtor)  of 
the  first  part  (inspectors)  of,  etc.  (who  and  the  survivor 
of  them  and  the  executors  and  administrators  of  such  sur- 
vivor or  other  the  person  or  persons  for  the  time  being  in- 
spectors or  inspector  under  these  presents  are  hereinafter 
referred  to  as  the  inspectors)  of  the  second  part  and  the 
several  persons  firms  and  companies  being  creditors  of  the 
debtor  whose  names  and  seals  are  subscribed  and  affixed  to 
these  presents  and  all  other  creditors  of  the  debtor  who  shall 
assent  to  or  agree  to  be  bound  by  or  undertake  to  execute 
these  presents  (all  of  which  persons,  firms  and  companies 
are  hereinafter  referred  to  as  the  creditors)  of  the  third 
part. 

Witnesseth  as  follows,  that  is  to  say : — 

1.  In  consideration  of  the  covenants  by  the  debtor  here- 
inafter contained  the  creditors  do  and  each  of  them  doth 
hereby  grant  unto  the  debtor  full  and  perfect  liberty  and 
license  to  carry  on  his  trade  of  business  of  subject 
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only  to  the  conditions  hereafter  contained  and  the  creditors 
do  and  each  of  them  doth  hereby  covenant  with  the  debtor 
his  heirs  executors  and  administrators  that  they  the  several 
creditors  respectively  will  not  during  the  continuance  of 
these  presents  bring  or  prosecute  any  action  or  other  legal 
proceeding  at  law  in  equity  or  otherwise  or  arrest,  attach 
or  molest  the  debtor  or  his  estate  or  effects  for  or  on  account 
of  any  debt  or  demand  from  or  upon  the  debtor  and  these 
presents  may  be  pleaded  as  a  defence  to  any  such  action  or 
other  legal  proceeding. 

2.  In  consideration  of  the  premises  the  debtor  shall 
carry  on  his  said  business  as  a  with  all  diligence 
and  to  the  best  of  his  ability  under  the  direction  inspection 
and  control  of  the  inspectors  and  shall  in  carrying  on  the 
same  at  all  times  and  in  all  matters  apply  for  and  act  upon 
and  attend  to  the  advice  and  directions  of  the  inspectors. 

3.  The  debtors  shall  allow  of,  etc.,  or  such  other 
person  or  persons  as  the  inspectors  may  from  time  to  time 
appoint  including  if  they  shall  think  fit  the  debtor  himself 
to  collect  and  receive  all  debts  and  moneys  and  all  bills 
notes  cheques  or  other  securities  now  due  or  hereafter  accru- 
ing in  respect  of  the  said  business  and  its  property  credits 
and  effects. 

4.  The  debtor  shall  allow  the  said  or  such  other 
person  as  aforesaid  after  payment  out  of  all  such  moneys 
coming  to  his  hands  of  the  current  business  expenses  of  the 
debtor  in  and  with    reference    to    his    said  business  of  a 

including  therein  all  rents  rates  taxes  assessments 
interest  on  mortgages  and  other  necessary  outgoings  and 
particularly  salaries  and  wages  and  all  trade  accounts  for 
new  materials  or  other  goods  necessary  for  successfully  car- 
rying on  the  said  business  to  pay  over  the  balance  of  such 
moneys  weekly  to  the  inspectors  or  as  they  shall  from  time 
to  time  direct. 

5.  The  inspectors  may  from  time  to  time  make  advances 
to  the  debtor  to  enable  him  to  carry  on  the  said  business  and 
for  that  purpose  may  raise  money  upon  the  security  of  the 
said  business  its  property  credits  and  effects  to  such  amount 
and  in  such  manner  as  they  may  think  fit  and  the  debtor 
will  execute  and  do  all  such  assurances  and  things  as  the 
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inspectors  may  require  in  order  to  enable  them  to  raise  such 
money  but  the  debtor  except  as  aforesaid  will  not  mortgage 
pledge  charge  or  otherwise  incumber  the  said  business  or 
its  property  credits  and  effects. 

6.  The  debtor  will  not  enter  into  any  new  contracts  or 
engagements  without  the  consent  of  the  inspectors  and  the 
inspectors  may  if  they  think  it  for  the  benefit  of  the  debtor's 
estate  require  the  debtor  to  determine  and  put  an  end  to 
any  existing  contract  and  the  debtor  shall  thereupon  deter- 
mine such  contract  accordingly. 

6.  The  inspectors  shall  apply  all  moneys  received  by 
them  under  and  by  virtue  of  these  presents  in  payment  of 
the  costs  of  and  incidental  to  these  presents  and  the  carry- 
ing out  of  the  provisions  thereof  and  in  payment  to  the 
debtor  weekly  of  such  sum  as  the  inspectors  may  from  time 
to  time  think  fit  by  way  of  maintenance  for  himself  and  his 
family  and  subject  thereto  in  paying  rateably  to  all  the 
creditors  the  respective  amounts  owing  to  them  by  the 
debtor  without  preference  or  priority  at  such  times  and  in 
such  manner  as  the  inspectors  shall  determine  and  shaU 
pay  the  surplus  if  any  to  the  debtor. 

8.  The  debtor  in  addition  to  all  the  books  of  account 
usual  and  proper  in  the  said  business  shall  keep  such  other 
books  and  accounts  as  the  inspectors  may  think  fit  to  direct 
and  the  debtor  will  at  all  times  give  the  inspectors  or  any- 
one appointed  by  them  full  access  to  and  liberty  to  inspect 
examine  and  take  extracts  from  such  books  and  all  other 
papers  documents  and  correspondence  in  connection  there- 
with and  will  also  give  all  such  information  and  explana- 
tions as  the  inspectors  may  desire,  and  will  if  and  when 
required  allow  any  person  appointed  by  the  inspectors  to 
keep  and  make  all  necessary  and  proper  entries  in  such 
books  and  for  that  purpose  to  keep  and  retain  possession  of 
such  books  for  such  time  as  may  be  necessary. 

9.  The  debtor  will  from  time  to  time  and  at  such  times 
as  the  inspectors  may  appoint  render  or  cause  to  be  ren- 
dered to  the  inspectors  such  balance  sheets  and  profit  and 
loss  or  other  accounts  as  the  inspectors  may  require. 

The  rights  of  the  creditors  against  any  surety  or  sureties 
for  the  debts  due  to  them  and  against  all  persons  other  than 


376  FORMS. 

the  debtor  and  all  the  rights  of  any  creditor  or  creditors  in 
respect  of  any  security  or  securities  which  they  or  any  of 
them  may  hold  for  their  said  debts  or  claims  are  hereby  ex- 
pressly reserved. 

11.  If  any  creditor  or  creditors  shall  refuse  to  take  the 
benefit  of  and  assent  to  these  presents  the  inspector  shall 
have  full  power  to  pay  or  to  authorize  the  debtor  to  pay  in 
full  compound  give  security  for  or  otherwise  discharge 
settle  satisfy  or  arrange  for  the  debt  claim  or  demand  of 
such  creditor  or  creditors  and  for  the  purposes  aforesaid 
the  inspectors  may  put  in  force  the  provisions  of  clause  5 
hereof. 

12. — If  any  writ  shall  be  served  or  any  other  legal 
proceedings  be  commenced  against  the  debtor  he  will  forth- 
with give  notice  to  and  inform  the  inspectors  thereof  and 
have  regard  to  any  directions  which  the  inspectors  may  give 
as  to  the  course  to  be  adopted  by  the  debtor  in  reference  to 
such  writ  or  proceeding. 

13.  If  the  debtor  shall  fail  to  perform  any  of  his  cove- 
nants hereinbefore  contained  or  if  the  debtor  shall  enter 
into  any  arrangement  or  composition  with  his  creditors  or 
any  of  them  or  shall  suffer  anything  whereby  his  goods  or  M 
effects  or  any  part  thereof  shall  be  taken  in  execution 
whether  legal  or  equitable  or  if  at  any  time  the  inspectors 
shall  certify  that  in  their  opinion  it  is  in  the  interest  of  the 
creditors  that  these  presents  should  determine,  then  and  in 
every  such  case  the  license  hereinbefore  granted  shall  cease 
and  determine  subject  to  anything  lawfully  done  hereunder 
the  creditors  shall  be  at  liberty  to  exercise  their  rights  and 
remedies  against  the  debtor  in  respect  of  their  said  debts  as 
fully  and  freely  as  if  these  presents  had  never  been  exe- 
cuted. 

In  witness,  etc. 

(Signatures  and  seals  of  debtor  and  inspectors.) 

SCHEDULE. 
(Signatures  and  seals  of  creditors.) 
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DEED  OF  SALE  AND  RELEASE. 
(Short  Form.) 

This   Indenture,   made   the  day   of 

190         between  trustee  of  the  estate  of  of 

the  of  in   the   County   of  herein- 

after called  the  trustee  of  the  first  part;  of  the 

of  in   the    County   of  hereinafter 

called  the  purchasers  of  the  second  part;  and  the  several 
creditors  of  whose    names    are  hereto  subscribed, 

hereinafter  called  the  creditors  of  the  third  part. 

Whereas  the  said  ,  being  unable  to  pay 

liabilites,  assigned  assets  for  the  benefit  of 

creditors  to  the  said  trustee  by  deed  dated 

And  whereas  the  said  purchaser,  in  consideration  of  the 
discharge    of    the    said  as    hereinafter    provided, 

ha  agreed  to  purchase  the  assets  mentioned  in  the  an- 
nexed schedule. 

Therefore,    this    agreement    witnesseth    that    the    said 
trustee  agrees  to  sell  and  the  said  purchaser  agree  to 

purchase  all  the  right,  title  and  interest  of  the  said  trustee 
in  the  said  assets  for  subject  to  the  liens  and  in- 

cumbrances, if  any,  existing  thereon,  which  the  purchaser 
hereby  assumes  and  agrees  to  pay. 

The  said  purchase  money  shall  be  payable  cash, 

and  the  balance  in  equal    instalments    at 

and  months  from  the  date  hereof,  with  interest  at 

seven  per  cent,  per  annum,  secured  to  the  satisfaction  of  the 
trustee  and  inspectors,  and  upon  the  full  completion  of  such 
purchase  the  purchaser  shall  be  entitled  to  be  put  in  pos- 
session. 

The  purchaser  shall  proceed  to  check  the  said  inventory 
at  once,  and  continue  until  completed. 

Time  shall  be  considered  the  essence  of  these  conditions 
and  the  agreement  to  purchase,  and  if  the  purchaser  fail 
to  comply  with  these  conditions,  or  any  of  them,  all  pay- 
ments made  shall  be  forfeited  to  the  trustee,  who  shall  be 
at  liberty  to  re-sell  the  assets  by  public  auction  or  private 
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sale,  without  notice  to  the  defaulter,  and  the  deficiency,  if 
any,  by  such  re-sale,  together  with  all  charges  attending  the 
same,  or  occasioned  by  the  defaulter,  are  to  be  made  good 
by  the  defaulter. 

The  purchaser  agree  also  to  pay  in  cash  the  pre- 
ferred claims  against  the  said  estate  in  full,  the  trustee's 
remuneration,  and  the  sums  expended  by  him  in  connection 
with  his  trust. 

Shorts  and  longs  in  the  said  schedule  of  assets  are  to  be 
adjusted  at  inventory  prices  before  settlement  of  purchase. 
If"  the  trustee  is  not  able  to  deliver  any  of  the  said  assets, 
the  sale  shall  not  thereby  be  annruUed,  but  the  purchase 
money  shall  be  reduced  proportionately. 

In  consideration  whereof  the  said  creditors  hereby  re- 
lease and  discharge  the  said  from  all  their  respec- 
tive claims  against  saving  and  reserving  and  with- 
out prejudice  to  any  claim  the  said  creditors  may  have 
against  any  other  person,  or  in  respect  of  any  security  held 
by  them  or  any  of  them. 

In  witness,  etc. 


DEED  OF  SALE  AND  RELEASE. 
(Another  Form.) 

This  Indenture,  made  (in  duplicate)  the  day 

of  ,  190 

Between  of  in  the   County  of 

assignee  of  the  estate  and  effects  of  of  the 

of  in  the  County  of  (hereinafter  called  the 

assignee  of  the  first  part. 

The  said  (hereinafter  called  the  debtor)  of  the 

second  part,  of  the  of  in    the    County   of 

(hereinafter  called  the  purchaser)    of  the  third 
part. 

And  all  and  every  of  the  creditors  of  the  debtor  (herein- 
after called  the  creditors)  of  the  part. 
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Whereas  the  said  debtor,  being  unable  to  meet 
liabilities    in    full,    did    on    the  day    of 

190  by  an  indenture  bearing  the  said  date  duly  grant, 

assign,    transfer    and    set    over   all  property    and 

effects  to  the  said  assignee  for  the  benefit  of  the  creditors 
pursuant  to  the  provisions  of  the  statutes  and  law  in  that 
behalf. 

And  whereas  the  purchaser  ha  offered  to  purchase 
the  whole  of  the  said  estate,  property,  assets  and  effects  for 
a  sum  equal  to  cents  on  the  dollar  of  the  liabilities 

of  the  said  debtor  entitled  to  rank  on  estate,  pay- 

able as  hereinbefore  mentioned,  and,  in  addition,  to  pay  the 
charges  and  expenses  of  and  incidental  to  the  said  assign- 
ment, and  the  preferential  claims  upon  the  said  estate  in 
full,  upon  the  terms  hereinafter  mentioned. 

Now  this  indenture  witnesseth  that  the  said  assignee 
hereby  sells  to  the  purchaser  ,  and  the  purchaser 
hereby  buy  from  the  said  assignee  all  the  real  and  personal 
estate,  rights,  property,  credits  and  effects,  whether  vested 
or  contingent,  which  belonged  at  the  time  of  said  assign- 
ment to  the  said  debtor  ,  and  which,  by  virtue  of  the 
said  assignment  became  vested  in  him  as  such  assignee,  as 
the  said  property  now  stands,  subject  to  the  liens  and  in- 
cumbrances, if  any,  existing  thereon  at  the  time  of  said 
assignment,  which  the  purchaser  hereby  assum  and 
agree  to  indemnify  the  assignee  against,  upon  the  terms 
following,  viz. : — 

The  purchaser  to  deposit  with  the  said  assignee  for  the 
respective  creditors  of  the  said  debtor 

The  purchaser  also  to  pay  to  the  assignee,  or  the  as- 
signee to  deduct  from  the  moneys  which  may  come  to  his 
hands  belonging  to  said  estate  a  sum  sufficient  to  enable 
him  to  pay  in  full  all  the  privileged  claims  upon  the  said 
estate,  the  assignee's  remuneration,  and  the  charges  and 
expenses  of  and  incidental  to  the  said  assignment  to  him, 
and  to  the  preparation  and  execution  of  these  presents,  and 
to  the  carrying  out  and  completion  of  the  sale  hereby 
effected. 

Possession  of  the  estate  hereby  sold  and  purchased  to 
be  delivered  over  to  the  purchaser  upon  depositing 
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the  purchase  moneys  and  considerations  hereinbefore  men- 
tioned, and  all  formal  assignments  and  conveyances  which 
may  be  requisite  to  vest  the  said  property,  assets  and  effects 
in  the  purchaser  to  be  then  executed. 

The  creditors,  the  parties  hereto  of  the  part,  do 

hereby  respectively  assent  to  the  foregoing,  and  do  accept 
the  said  purchase  moneys  and  considerations  aforesaid  in 
full  of  their  respective  claims,  and  do  hereby  respectively 
release  and  discharge  the  said  debtor  from  all  their  respec- 
tive claims  against 

Provided  always  that  the  creditors  hereby  expressly  re- 
serve their  rights  and  remedies  against  persons,  other  than 
the  debtor;  and  nothing  herein  contained  shall  operate  any 
change  in  the  liability  of  any  person  secondarily  liable  to 
the  creditors,  or  any  of  them,  for  the  debts  of  the  debtor, 
nor  of  any  other  person  liable  jointly  or  severally,  with  the 
debtor  to  the  creditors,  or  any  of  them,  for  any  of  said 
debts,  nor  shall  it  affect  any  mortgage,  lien,  or  security 
upon  the  estate  or  property  of  the  debtor,  or  on  any  portion 
thereof,  except  as  hereinafter  provided,  nor  shall  it  affect 
any  collateral  or  other  security  held  by  any  of  the  creditors 
against  persons,  other  than  the  debtor,  as  security  for  any 
debt  hereby  discharged;  but,  nevertheless,  if  any  such  se- 
curity shall  be  held,  or  enforceable  against  the  estate,  or 
effects  of  the  debtor,  or  on  the  estate  of  a  third  party,  for 
whom  such  debtor  is  only  secondarily  liable,  then,  and  in 
that  case,  such  creditor  (unless  he  shall  consent  to  abandon 
his  said  security)  shall  be  entitled  to  receive  payment  of 
his  secured  debts  under  these  presents,  upon  so  much  only 
of  his  so-secured  debt,  or  debts,  as  may  remain  after  such 
security  shall  have  been  realized,  valued  or  dealt  with  pur- 
suant to  the  Statutes  in  that  behalf,  or  as  the  law  may 
direct. 

These  presents  shall  become  operative  and  take  effect 
when  the  same  have    been    executed    by    all  the  creditors 
of  the  said  debtor,  but  not  before. 

Provided  also  that  the  said  assignee  may,  if  he  thinks 
fit,  waive  the  execution  hereof  by  any  creditor  or  creditors, 
and  carry  out  the  provisions  hereof. 
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In  witness  whereof  the  parties  hereto  have  hereunto  set 
their  hands  and  seals  in  the  presence  of  the  witness  whose 
name  is  set  opposite  the  signature  of  each  party  respec- 
tively. 


Signatures  of 
Witnesses. 


Signatures  of 

Creditors  and 

Parties. 


Seals. 


Signatures  of 
Witnesses. 


Signatures  of 

Creditors  and 

Parties. 


Seals. 


RECONVEYANCE  BY  TRUSTEE  TO  DEBTOR. 


This   Indenture,    made    the  day   of 

190        ,  between  of  hereinafter  called  the 

trustee  of  the  one  part  and  of  hereinafter 

called  the  debtor  of  the  other  part. 

Whereas  by  indenture  of  assignment  dated  the 
day  of  190        ,  made  between  the  debtor,  of  the 

first  part,  the  trustee  of  the  second  part,  and  the  creditors 
of  the  debtor  of  the  third  part,  the  debtor  granted  and  con- 
veyed to  the  trustee,  as  trustee  for  the  creditors,  all  his  per- 
sonal property  which  might  be  seized  and  sold  under  exe- 
cution and  all  his  real  estate  credits  and  effects  upon  the 
trusts  in  the  said  indenture  of  assignment  mentioned  the 
said  real  estate  including  among  other  lands 

And  whereas  by  an  agreement  dated  the  day  of 

190        ,  made  between    the    debtor,  of  the  first 
part  of  therein  called  the  surety  of  the  second  part, 

and  the  creditors  of  the  third  part,  the  creditors  authorized 
the  sale  and  transfer  to  the  debtor  of  the  said  property, 
estate,  credits  and  effects  so  assigned  as  aforesaid  in  con- 
sideration of  the  payment  by  him  of  cents  on  the 
dollar  of  the  respective  claims  of  the  creditors. 

•And  whereas  the  debtor  has  deposited  with  the  trustee 
notes  for  such    composition    payments    endorsed    by  the 
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surety  or  has  otherwise  satisfied  the  trustee  of  his  having 
settled  with  the  creditors  in  accordance  with  the  terms  of 
the  said  agreement,  or  otherwise  to  the  satisfaction  of  the 
creditors,  and  has  requested  the  trustee  to  transfer  and 
assign  to  him  the  debtor,  the  said  property  estate  credits 
and  effects. 

Now  this  indenture  witnesseth  that  in  consideration  of 
the  premises  and  of  the  sum  of  one  dollar  now  paid  by  the 
debtor  (the  receipt  whereof  is  hereby  acknowledged)  the 
trustee  according  to  his  estate  and  interest  therein,  doth 
hereby  grant,  bargain,  sell,  assign,  transfer  and  set  over 
unto  the  debtor  his  heirs,  executors,  administrators  and 
assigns  forever,  all  and  singular  the  personal  property, 
stock-in-trade,  goods,  chattels  and  shop  furniture,  book 
debts,  accounts,  bills,  bonds,  notes,  choses  in  action,  rights, 
credits,  effects  and  other  assets  whatsoever,  and  also  the  real 
estate,  lands,  tenements  and  hereditaments  granted,  bar- 
gained, sold,  assigned,  transferred  and  set  over  to  the  trus- 
tee by  the  said  indenture  of  assignment  including  among 
other  lands 

To  have  and  to  hold  the  said  property,  estate,  credits 
and  effects,  real  and  personal  hereby  assigned  or  intended 
so  to  be,  with  their  appurtenances,  unto  and  to  the  use  of 
the  debtor,  his  heirs,  executors,  administrators  and  assigns 
forever. 

Provided  however,  notwithstanding  anything  herein  con- 
tained the  trustee  shall  not  be  taken  by  these  presents  or  by 
any  other  act,  deed,  matter  or  thing,  to  give  or  make  any 
assurance,  warranty  or  covenant,  either  for  title  or  the  con- 
dition of  the  said  property,  estate,  credits  or  effects,  real  or 
personal,  or  any  part  thereof,  or  for  or  in  respect  of  any 
other  matter  or  thing  connected  therewith  being  declared 
and  agreed  to  be  the  true  meaning  and  intent  of  these  pre- 
sents to  grant,  re-assign  and  transfer  to  the  debtor  the  rights 
in  respect  of  the  said  property,  estate,  credits  and  effects 
real  and  personal,  conferred  upon  and  assigned  to  the  trus- 
tee by  the  said  indenture  of  assignment  of  the  day 
of  190  ,  subject  to  such  changes  with  reference 
thereto  as  have  taken  place  since  the  making  of  the  said  in- 
denture of  assignment,  either  by  the  sale  or  disposal  of  any 
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of  the  said  property,  estate,  credits  or  effects  or  otherwise 
however,  so  as  that  the  trustee  shall  be  absolutely  freed  and 
discharged  from  liability  and  obligation  in  respect  of  the 
said  property  and  every  part  thereof,  and  of  and  from  all 
and  every  obligation  or  liability  in  respect  of  the  trusts 
created  by  the  said  indenture  of  assignment  and  these  pre- 
sents, or  otherwise  pertaining,  in  anywise  to  the  said  pro- 
perty, estate,  credits  and  effects,  or  to  the  trusts  created 
or  intended  so  to  be  by  the  said  indenture  of  assignment. 

In  witness,  etc. 
Signed,  sealed,  etc. 


SALE  OF  BOOK  DEBTS. 
(By  Trustee  for  Creditors.) 

Know  all  men  by  these  presents  that  I  of  the 

of  in  the  County  of  ,  the  trustee 

for  the   creditors  of  the   estate   and   effects  of 
(debtor)  under  a   certain    deed   of   assignment  dated  the 

day  of  190        ,    in    consideration  of  the 

sum   of  dollars   the   receipt    whereof   is   hereby 

acknowledged,  do  hereby  sell  and  assign  to  of  the 

of  in    the    County    of  accepting 

thereof  all  my  right,  title  and  interest  as  such  trustee  to  the 
claims  and  demands  set  out  in  the  schedule  hereto  annexed, 
marked  with  the  letter  A,    of   the    said  (debtor) 

against  the  parties  whose  names  are  set  out  in  the  said 
schedule  but  without  any  warranty  representation  or  as- 
surance whatsoever  of  any  kind,  not  even  that  the  debts  are 
due. 

As    witness    my    hand    and    seal    this  day  of 

190 

Signed,  sealed,  etc. 
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CONDITIONS  OF  SALE  OF  GOODS. 

In  the  matter  of  conditions  of  sale  of  goods  and 

chattels  belonging    to    the    estate  of  by 

trustee 

1.  The  goods  and  chattels  mentioned  in  the  inventory 
produced,  are  sold  at  a  rate  upon  the  dollar  of  the  inventory 
value  thereof,  without  reduction  or  abatement,  except  as 
regards  shorts  and  longs  in  quantities,  which  are  to  be  ad- 
justed by  inventory  prices  before  settlement  of  purchase. 

2.  The  highest  bidder  shall  be  the  purchaser,  and  if  any 
dispute  arises  as  to  the  last  or  highest  bid,  the  goods,  etc., 
shaU  be  put  up  at  a  former  bidding. 

3.  No  person  shall  retract  his  bid. 

4.  The  trustee  reserves  the  right  to  one  bid. 

5.  The  purchaser  shall  at  the  time  of  sale  sign  the  an- 
nexed agreement  for  purchase,  and  shall  pay  down  a  deposit 
of  on  account  of  his  purchase  money  to  the  trustee, 
and  shall  pay  the  remainder  as  follows :  cash  (less 
the  deposit)  and  the  balance  in  equal  instalments 
at  and  months  from  the  day  of  the  sale, 
with  interest  at  7  per  cent,  per  annum,  the  whole  secured 
to  the  satisfaction  of  the  trustee  and  upon  the  full  comple- 
tion of  such  purchase,  the  purchaser  shall  be  entitled  to  be 
put  in  possession.  No  title  shall  pass  to  the  purchaser  until 
he  has  settled  forthwith  for  his  purchase  money. 

The  purchaser  shall  proceed  to  check  the  said  inventory 
forthwith,  and  continue  until  completed. 

6.  Time  shall  be  considered  the  essence  of  these  condi- 
tions and  the  agreement  to  purchase,  and  if  the  purchaser 
fail  to  comply  with  these  conditions,  or  any  of  them,  the 
said  deposit  shall  be  forfeited  to  the  trustee,  who  shall  be 
at  liberty  to  re-sell  the  goods  by  public  auction  or  private 
sale,  without  notice  to  the  defaulter,  and  the  deficiency,  if 
any,  by  such  re-sale,  together  with  all  charges  attending  the 
same,  or  occasioned  by  the  defaulter,  are  to  be  made  good 
by  the  defaulter. 

7.  The  purchaser  shall  have  day  to  check  the 
inventory  and  goods,  free  of  expense,  after  which  the  pur- 
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chaser  is  to  assume  the  rent  and  taxes  and  other  rates,  and 
to  arrange  with  the  landlord  of  the  premises  as  to  the  ten- 
ancy. 

Auctioneer. 

It  is  hereby  declared  and  agreed  by  and  between 
the  vendor  of  the  goods  and  chattels  mentioned  in  the  an- 
nexed conditions  of  sale,  and  that  he,  the  said 
become  the  purchaser  of  such  goods  and  chattels, 
in  the  said  conditions  described,  at  the  sum  of 
cents  on  the  dollar  of  the  inventory  value  thereof,  and  that 
the  sum  of  dollars  has  been  paid  down  by  the  said 
to  the  said  by  way  of  deposit,  and  in  part 
of  said  purchase  money,  and  that  the  particulars  and  condi- 
tions of  sale  shall  be  taken  as  the  terms  of  agreement  for  the 
said  sale  and  purchase  respectively,  in  all  things. 

As  witness  their  hands  this  day  of  A.D, 

190 

In  witness,  etc. 


CONDITIONS  OF  SALE   (LANDS). 

By  of  the  lands  and  premises  mentioned  in  the 

particulars  hereto  annexed. 

1.  The  property  will  be  put  up  in  lot 
subject  to  a  reserved  price. 

2.  The  highest  bidder  shall  be  the  purchaser,  and  if  any 
dispute  shall  arise  between  two  or  more  bidders,  the  pro- 
perty in  dispute  shall  be  put  up  again.  No  person  shall  ad- 
vance at  any  bidding  less  than  dollars,  and  no 
bidding  shall  be  retracted. 

3.  purchaser  shall,  immediately  after  the  sale, 
pay  to  the  Vendor,  a  deposit  of  the  amount 
of  his  purchase  money  and  sign  an  agreement  to  complete 
the  purchase  according  to  these  conditions. 

4.  The  remainder  of  the  purchase  money  shall 
be  paid  as  follows,  that  is  to  say :                 on  the 

25 — PABKEB. 


386  FORMS. 

day  of  at  the  office  of  the  vendor's  solicitor 

.    And  the  purchase  of  shall,  on  the  said 

day  of  be  completed    at    the    said  office. 

And  in  case,  from  any  cause  whatsoever,  the  purchase  of 
shall  not  be  completed  on  the  said  day  of 

the  purchaser  thereof  shall  pay  interest  at  the  rate 
of  per  cent,  per  annum  on  the  whole  unpaid  pur- 

chase money  from  that  date  until  the  completion  of  the  pur- 
chase, 

5.  The  purchaser  shall  be  entitled  to  possession 
from  and  after 

The  vendor  will  pay  out  of  the  purchase  money  all  taxes 
up  to  the  thirty-first  day  of  December  last,  and  the 

taxes  for  the  current  year. 

6.  The  vendor  will  demand,  such  demand  being 
made  in  writing  within  days  after  the  sale,  deliver 
to  the  purchaser  or  his  solicitor  a  abstract  of  title 

to  the  property  sold  and  if  such  demand  be  not  so 
made,  the  purchaser  shall  be  deemed  to  have  accepted  the 
title.  The  purchaser  shall  send  his  objections  and  requisi- 
tions (if  any)  in  respect  to  the  title  to  the  office  of  the  ven- 
dor 's  said  solicitor  in  writing  within  days  from  the 
delivery  of  the  abstract,  and  in  default  of  such  objections 
and  requisitions  (if  none)  and  subject  only  to  such  (if  any) 
shall  be  deemed  to  have  accepted  the  title,  and  any  answer 
to  any  such  or  subsequent  objection  or  requisition,  shall, 
within  days  from  the  delivery  of  such  answer,  be 
replied  to  by  a  statement  in  writing,  transmitted  to  the  said 
office,  and  if  not  so  replied  to  and  accepted  in  so  far  as  so 
replied  to  shall  be  considered  satisfactory,  and  the  objection 
or  requisition  to  which  such  answer  shall  have  been  made 
shall  be  considered  as  waived,  and  time  shall  be  considered 
the  very  essence  of  this  condition. 

7.  If  any  objection  or  requisition  shall  be  made  and  in- 
sisted on  which  the  vendor  shall  be  unable  or  unwilling  to 
remove  or  comply  with,  the  vendor  shall  be  at  liberty  (not- 
withstanding any  intermediate  negotiation  on  the  subject 
of  such  objection  or  requisition  or  attempts  to  remove  or 
comply  with  the  same)  by  notice  in  writing  to  the  purchaser 
making  the  same,  to  rescind  the   sale,  in  which  case  such 
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purchaser  shall  receive  back  the  amount  paid  on  account  of 
purchase  money,  with  interest  at  per  cent,  per  an- 

num in  full  satisfaction  of  all  claims. 

8.  The   vendor  shall   not  be   called  upon   to   produce 

nor  shall  any  covenant  be  required  for  the  pro- 
duction of  any  documents  or  evidence  of  title  not  in  the 
vendor's  possession,  and  the  expense  of  the  production  and 
examination,  and  of  making  and  furnishing  abstracts  of  all 
documents  and  evidences  of  title  (if  any)  not  in  the  ven- 
dor's possession,  and  of  obtaining,  making  and  producing 
all  copies  of  or  extracts  from  any  records,  registers  or  docu- 
ments, whether  in  the  vendor's  possession  or  not,  and  of 
registering  any  documents  which  the  purchaser  shall  re- 
quire to  be  registered,  and  of  all  declarations  and  other  evi- 
dence, and  of  all  journeys,  searches  and  inquiries  made  or 
required  for  verification  or  completion  of  the  abstract,  or 
the  inspection  or  obtaining  of  any  documents  or  evidences 
of  title  or  otherwise  shall  be  borne  by  the  purchaser  requir- 
ing the  same. 

9.  Upon  the  completion  of  the  purchase  at  the  time  and 
place  aforesaid,  the  vendor  will  execute  a  proper  assurance 
to  the  purchaser  of  the  premises  purchased,  such  assurance 
to  be  prepared  by  the  vendor's  solicitor  the  expense  thereof 
to  be  borne  by  the  purchaser,  a  draft  of  such  assur- 
ance is  to  be  ready  at  the  office  of  the  vendor's  solicitor 
not  less  than  days  before  the  day  for  the  execution 
thereof,  for  examination  and  approval  by  the  purchaser's 
solicitor. 

10.  The  vendor  is  a  selling  under  a  power  of 
sale  in  a  and  shall  not  be  required  to  enter  into  any 
covenant  other  than  a  covenant  that  the  vendor  has  not 
encumbered  the  property. 

11.  The  description  of  the  property  in  the  particulars  is 
believed  to  be  correct,  but  if  any  error  be  found  therein,  the 
same  shall  not  annul  the  sale,  nor  shall  any  compensation 
be  allowed  in  respect  thereof. 

12.  It  shall  not  be  necessary  for  the  vendor  to  tender  a 
conveyance  in  any  event. 
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If  purchaser  shall  fail  to  comply  with  the  above 

conditions,  the  said  deposit  money  shall  be  forfeited  to  the 
vendor,  and  the  vendor  may  thereupon,  with  or  without 
notice  to  such  purchaser,  and  either  by  public  auction  or 
private  contract  resell  the  property  in  such  manner  as  the 
vendor  shall  think  fit,  and  any  deficiency  in  price  which 
may  happen  on,  and  all  charges  and  expenses  attending 
such  resale  shall  be  borne  by  such  purchaser  at  the  present 
sale,  and  shall  be  recoverable  by  the  vendor  as  and  for 
liquidated  damages.  And  it  is  hereby  agreed  that  the 
amount  of  said  deposit  and  the  deficiency  (if  any)  on,  and 
the  expenses  attending  such  resale  shall  be  the  amount  of 
the  liquidated  damages  to  which  the  vendor  shall  be  en- 
titled. 

Memorandum — At  the  sale  by  auction,  made  at 
this  day  of  A.D.,  190        ,  of  the  property 

comprised    in    the    foregoing    particulars,  person 

whose  name  is  subscribed  in  the  first  column  of  the  schedule 
hereunder  written  was  the  highest  bidder  for,  and  was  de- 
clared the  purchaser  of  the  parcel  set  opposite  his  name  in 
the  second  column  thereof,  at  the  price  set  opposite  the  same 
in  the  third  column  thereof,  and  has  paid  the  sum  set  oppo- 
site the  same  in  the  fourth  column  thereof  by  way  of  de- 
posit, and  in  part  payment   of   the  purchase  money,    and 

such  person  hereby  agrees  to  complete  the  pur- 
chase according  to  the  above  conditions  and  the 
vendor                on  behalf  of                the  vendor  confirms 

sale  and  acknowledges  the  receipt  of  de- 

posit by  signing  his  name  opposite  the  signature  of 
purchaser,  in  the  fifth  column  of  said  schedule. 

SCHEDULE  ABOVE  REFERRED  TO. 


Signature  of 
Purchaser. 


2 

Parcel 

Purchased 


3 
Price. 


4 
Deposit. 


Signature  of 
Vendor. 
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NOTICE  TO  CREDITORS. 

To  File  Claims. 
In  the  matter  of 

Notice  is  hereby  given  that  of  the  of 

in  the  Comity  of  carrying  on  business  as 

at  the  said  of  ,  has  made  an  as- 

signment under  R.S.O.,  1897,  chap.  147,  of  all  his  estate, 
credits  and  effects,  to  of  the  of  for 

the  general  benefit  of  his  creditors. 

A  meeting  of  his  creditors  will  be  held  at  the  office  of 

,    in   the  of  on  ,   the 

190        ,  at   the   hour   of  o'clock  in  the 

noon,  to  receive  a  statement  of  affairs  to  appoint 

inspectors  and  fix  their  remuneration,  and  for  the  ordering 

of  the  affairs  of  the  estate  generally. 

Creditors  are  requested  to  file  their  claims  with  the  as- 
signee, with  the  proofs  and  particulars  thereof  required  by 
the  said  Act,  on  or  before  the  day  of  such  meeting. 

And  notice  is  further  given  that  after  the  day 

of  190        ,  the  assignee  will  proceed  to  distribute 

the  assets  of  the  debtor  amongst  the  parties  entitled  thereto, 
having  regard  only  to  the  claims  of  which  notice  shall  then 
have  been  given,  and  that  he  will  not  be  liable  for  the  assets 
or  any  part  thereof,  so  distributed,  to  any  person  or  per- 
sons of  whose  claim  he  shall  not  then  have  had  notice. 

Assignee. 
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NOTICE  OF  CONTESTATION  OF  CLAIM. 

In  the  Matter  of  an  Act  Respecting  Assignments  and  Pre- 
ferences by  Insolvent  Persons,  R.S.O.,  1897,  Chap.  147. 

And  in  the  matter  of  the  estate  of  ^ . 

To 

You  are  hereby  notified,  pursuant  to  the  provisions  of 
the  above  Act  and  under  the  authority  aiid  direction  of  the 
creditors  and  inspectors  of  this  estate,  that  I  dispute  your 
right  to  rank  on  the  estate  of  the  above-named  insolvent 
for  $  ,  the  amount  of  your  claim  filed  with  me,  or 

for  any  part  thereof. 

And  you  are  hereby  further  notified,  that  unless  within 
thirty  days  after  the  receipt  by  you  of  this  notice,  or  within 
such  further  time  as  may  be  allowed  on  application  to  thie 
proper  Judge  in  that  behalf,  an  action  is  brought  against 
me  to  establish  the  said  claim  and  within  the  same  time  a 
copy  of  the  writ  or  process  is  served  upon  me  or  my  solicitor 
herein  named,  your  claim  to  rank  upon  the  estate  shall  be 
forever  barred.  , 

And  you  are  hereby  further  notified  that  service  of  any 
writ  or  process  to  enforce  the  said  claim  may  be  made  upon 
my  solicitor,  A.  B.,  of,  etc. 

Dated  at  the  day  of 

Assignee. 
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BOND  OF  INDEMNITY. 

Know  all  men  by  these  presents,  that  held  and 

firmly  bound  unto  in  the  penal   sum   of 

of  lawful  money  of  Canada,  to  be  paid  to  the  said 
or  to  certain  attorney,  executors,  administrators  or 

assigns,  for  which   payment   well   and   truly   to  be  made 
bind  heirs,  executors  and  administrators, 

and  every  of  them,  for  ever,  firmly  by  these  presents, 

Sealed  with  seals.  Dated  this 

day  of  in  the  year  of  our  Lord  one  thousand  nine 

hundred  and 

The  condition  of  the  above  written  bond  or  obligation  is 
such,  that  if  the  above  bounden  heirs,  executors  and 

administrators,  do  and  shall,  from  time  to  time,  and  at  all 
times  hereafter,  well  and  truly  save,  defend  and  keep  harm- 
less and  fully  indemnified,  the  said  heirs,  executors, 
and  administrators,  and  his  and  their  lands  and  tenements, 
goods,  chattels  and  effects  of,  from  and  against  all  loss, 
costs,  charges,  damages  and  expenses  which  the  said 
heirs,  executors,  administrators  or  any  of  them  may  at  any 
time  or  times  hereafter  bear,  sustain,  suffer,  be  at,  or  be  put 
unto,  for  or  by  reason,  or  on  account  of  or  any- 
thing in  any  matter  relating  thereto 

Then  the  above  written  bond  or  obligation  to  be  void, 
otherwise  to  be  and  remain  in  full  force,  virtue  and  effect. 

Signed,  sealed,  etc. 
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BOND  TO  CONVEY. 

Know  all  men  by  these  presents,  that  held  and 

firmly  bound  to  in  the  penal  sum  of  to  be 

paid  to  the  said  or  to  certain  attorneys, 

executors,  administrators  or  assigns,  for  which  payment 
well  and  truly  to  be  made  bind  heirs,  exe- 

cutors and  administrators,  firmly  by  these  presents.  Sealed 
with  seal    and  dated  this  day  of 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and    . 

Whereas  the    above   bounden  ha      contracted 

and  agreed  to  sell,  and  also  to  convey  to  the  said  in 

fee  simple  absolute  the  following  lands  and  hereditaments, 
namely  in  consideration  of  the  sum  of 

And  the  said  has     agreed  to  purchase  from  the 

said  the  said  lands  upon  the  conditions  aforesaid. 

Now  the  condition  of  this  obligation  is  such,  that  if  the 
above  bounden  shall    at    the    request    of  the  said 

heirs  or  assigns,  on  or  before  the  day  of 

in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  absolutely    convey    to  the  said 
heirs  or  assigns,  or  to  such  person  or  persons  as  the  said 
shall  direct  or  appoint,    the    said  hereditaments 
hereinbefore  mentioned,  conformably  to  the  said  agreement. 

Provided  the  said  shall  have  duly  paid  the  sum 

of  in  the  manner  hereinbefore  mentioned  in  the 

said  agreement,  then  this  obligation  shall  be  null  and  void ; 
otherwise  to  remain  in  full  force,  virtue  and  effect. 


Signed,  sealed,  etc 
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•APPOINTMENT  OF  AN  ATTORNEY  OR  AGENT  TO 
TRANSACT  INLAND  REVENUE  BUSINESS. 

Canada. 

Know  all  men  by  these  presents,  that  have  ap- 

pointed and  do  hereby  appoint  to  be  true 

and  lawful  Attorn        and  Agent         for  ,  for  and 

in  name     ,  to  transact  all  business  which        may 

have  with  the  Collector  of  Inland  Revenue  for  the  Inland 
Revenue  Division  of  or  relating  to  the  excise  in  the 

said  Inland  Revenue  Division,  and  to  execute,  sign,  seal  and 
deliver  for  and  in  name  all  bonds,  entries 

and  other  instruments  in  writing  relating  to  any  such  busi- 
ness as  aforesaid,  hereby  ratifying  and  confirming  all  that 
said  Attorn  and  Agent      shall  do  in  the  be- 

half aforesaid. 

In  witness  whereof,  have  signed  these  presents, 

and  sealed  and  delivered  the  same  as  act  and  deed, 

at  this  day  of  one  thousand  nine 

hundred  and 

*In  case  of  certain  businesses  such  as  tobacco  it  may  be 
necessary  for  the  assignee  to  have  this  authority. 
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PART  VII. 


STATUTES. 


13  ELIZ.  CAP.  5,  A.D.  1570. 
An  Act  Against  Fbauduu:nt  Deess,  Gifts,  Alienations,  Etc. 

For  the  avoiding  and  abolishing  of  feigned,  covinous  and  fraudu- 
lent Feoffments,  Gifts,  Grants,  Alienations,  Conveyances,  Bonds, 
Suits,  Judgments  and  Executions,  as  well  of  Lands  and  Tenements 
as  of  Goods  and  Chattels  more  commonly  used  and  practised  in  these 
Days  than  hatn  been  seen  or  heard  of  heretofore;  which  Feoffments, 
Gifts,  Grants,  Alienations,  Conveyances,  Bonds,  Suits,  Judgments  and 
Executions  have  been  and  are  devised  and  contrived  of  Malice,  Fraud, 
Covin,  Collusion  or  Guile,  to  the  End,  Purpose  and  intent,  to  delay, 
hinder  or  defraud  Creditors  and  others  of  their  just  and  lawful 
actions,  Suits,  Debts,  Accounts,  Damages,  Penalties,  Forfeitures, 
Heriots,  Mortuaries  and  Reliefs,  not  only  to  the  Let  or  Hindrance 
of  the  due  Course  and  Execution  of  Law  and  Justice  but  also  to  the 
overthrow  of  all  true  and  plain  dealings.  Bargaining  and  Chevisance 
between  Man  and  Man  without  which  no  Commonwealth  or  Civil 
Society  can  be  maintained  or  continued. 

II.  Be  it  therefore  declared,  ordained  and  enacted  by  the  Au- 
thority of  this  present  Parliament,  That  all  and  every  Feoffment, 
Gift,  Grant,  Alienation,  Bargain  and  Conveyance  of  Lands,  Tene- 
ments, Hereditaments,  Goods  and  Chattels  or  any  of  them,  or  of  any 
Lease,  Rent,  Common  or  other  profit  or  charge  out  of  the  same 
Lands,  Tenements,  Hereditaments,  Goods  and  Chattels  or  any 
of  them  by  Writing  or  otherwise  and  all  and  every  Bond,  Suit, 
Judgment  and  Execution  at  any  Time  had  or  made  since  the 
beginning  of  the  Queen's  Majesty's  Reign,  that  now  is,  or  at  any 
time  hereafter  to  be  had  or  made,  to  or  for  any  intent  or  Purpose 
before  declared  and  expressed  shall  be  from  henceforth  deemed  and 
taken  (only  as  against  the  Person  or  Persons,  his  or  their  Heirs, 
Successors,  Executors,  Administrators  and  Assigns  and  every  of  them, 
whose  Actions,  Suits,  Debts,  Accounts,  Damages,  Penalties,  Forfei- 
ture, Heriots,  Mortuaries  and  Reliefs  by  such  guileful  covinous  or 
fraudulent  Devices  and  Practices,  as  is  aforesaid,  are,  shall  or  might 
be  in  any  way  disturbed,  hindered,  delayed  or  defrauded)  to  b« 
clearly  and  utterly  void,  frustrate  and  of  none  effect  any  Pretence, 
Colour,  feigned  Consideration,  expressing  of  Use,  or  any  other  mat- 
ter or  Thing  to  the  contrary  notwithstanding. 

III.  And  be  ft  further  enacted  by  the  Authority  aforesaid  that 
all  and  every  the  parties  to  such  feigned  covinous  or  fraudulent 
Feoffment,  Gift,  Grant,  Alienation,  Bargain,  Conveyance,  Bond.  Suita, 
Judgments,  Executions  and  other  Things  before  expressed,  and  being 
privy  and  knowing  of  the  same  or  any  of  them;  which  at  any  time 
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after  the  Tenth  day  of  June  next  coming,  shall  wittingly  and  will- 
ingly put  in  Ure,  avow,  maintain,  justify  or  defend  the  same,  or  any 
of  them,  as  true  simple  and  done  had  or  made  bona  fide  and  upon 
good  consideration;  or  shall  alien,  assign  any  the  Lands,  Tenements, 
Goods,  Leases  or  other  Things  before  mentioned,  to  him  or  them  con- 
veyed as  is  aforesaid  or  any  part  thereof ;  shall  incur  the  penalty  and 
forfeiture  of  one  Year's  value  of  the  said  Lands,  Tenements,  and 
Hereditaments,  Leases,  Rents,  Commons  or  other  Profits,  of  or  out 
of  the  same;  and  the  whole  value,  of  the  said  Goods  and  Chattels 
and  also  so  much  money  as  are  or  shall  be  contained  in  any  such 
covinous  and  feigned  Bond;  the  one  Moiety  whereof  to  be  to  the 
Queen's  Majesty,  her  Heirs  and  Successors  and  the  other  Moiety 
to  the  Party  or  Parties  grieved  by  such  feigned  and  fraudulent  FeoflF- 
ment.  Gift,  Grant,  Alienation,  Bargain,  Conveyance,  Bonds,  Suits, 
Judgments,  Executions,  Leases,  Rents,  Commons,  Profits,  Charges, 
and  other  Things  aforesaid  to  be  recovered  in  any  of  the  Queen's 
Courts  of  Record  by  Action  of  Debt,  Bill,  Plaint  or  information 
wherein  no  Essoin,  Protection  or  Wager  of  Law  shall  be  admitted 
for  the  Defendant  or  Defendants;  and  also  being  thereof  lawfully 
convicted  shall  suffer  Imprisonment  for  one  Half  Year  without  Bail 
or  Mainprise. 

IV.  Provided  always  and  be  it  further  enacted  by  the  Authority 
aforesaid  That  whereas  sundry  common  Recoveries  of  Lands.  Tene- 
ments and  Hereditaments  have  heretofore  been  had,  and  hereafter 
may  be  had  against  Tenant  in  Tail  or  other  Tenant  of  the  Freehold, 
the  Reversion  or  Remainder  or  the  Right  of  Reversion  or  Remainder, 
then  being  in  any  other  Person  or  Persons  that  every  such  common 
Recovery  heretofore  had,  and  hereafter  to  be  had,  of  any  Lands, 
Tenements  or  Hereditaments,  shall  as  touching  such  Person  and  Per- 
sons which  then  had  any  Remainder  or  Reversion,  or  Right  of  Re- 
mainder or  Reversion,  and  against  the  Heirs  of  every  of  them,  stand, 
remain,  and  be  of  such  like  Force  and  Effect,  and  of  none  other,  as 
the  same  should  have  been  if  this  Act  had  never  been  made. 

V.  Provided  always,  and  be  it  further  enacted  by  the  Authority 
aforesaid,  That  this  Act  or  any  Thing  therein  contained  shall  not 
extend  to  make  void  any  Estate  or  Conveyance  by  reason  whereof  any 
Person  or  Persons  shall  use  any  Voucher  in  any  Writ  of  Formedon, 
now  depending  or  hereafter  to  be  depending,  but  that  all  and  every 
such  vouchers  in  any  Writ  of  Formedon  shall  stand  and  be  in  like 
Force  and  EflFect,  as  if  this  Act  had  never  been  made;  any  Thing 
before  in  the  Act  contained  to  the  contrary  notwithstanding. 

VI.  Provided  also,  and  be  it  enacted  by  the  Authority  aforesaid 
That  this  Act  or  any  Thing  therein  contained  shall  not  extend  to  any 
Estate  or  Interest  in  Lands,  Tenements,  Hereditaments,  Leases, 
Rents,  Commons,  Profits,  Goods  or  Chattels,  had,  made,  conveyed  or 
assured,  or  hereafter  to  be  had,  made,  conveyed  or  assured,  which 
Estate  or  Interest  is  or  shall  be  upon  good  Consideration  and  hoha 
fide  lawfully  conveyed  or  assured  to  any  Person  or  Persons  or  Bodies 
Politick  or  Corporate,  not  having  at  the  time  of  such  conveyance  or 
Assurance  to  them,  made,  any  Manner  of  Notice  or  Knowledge  of 
such  Covin,  Fraud  or  Collusion  as  is  aforesaid;  any  Thing  before 
mentioned  to  the  contrary  hereof  notwithstanding. 

VII.  This  Act  to  endure  unto  the  End  of  the  First  Session  of  the 
next  Parliament. 

Made  perpetual  29  Eliz.  c.  5,  s.s.  1  and  2;  and  see  27  Eliz.  c.  4. 

See  re-enactments  in  R.S.O.  (1897),  cap.  334,  and  R.S.B.C.  (1897), 

cap.  86.     See  also  R.S.O.  (1897),  cap.  115,  and  R.S.M.  (1891)  cap.  61. 
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BRITISH  COLUMBIA  FRAUDULENT  PREFERENCE  OF 
CREDITORS  ACT. 

R.  S.,  B.  C,  1897,  CAP.  87. 

Confessions  of  Judgment. 

Her  Majesty  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  British  Columbia,  enacts  as  fol- 
lows: 

1.  This  Act  may  be  cited  as  the  "Fraudulent  Preference  of  Credi- 
tors Act." 

2.  Confessions,  or  loarrants  to  confess  judgments  given  by  insol- 
vents to  defeat  or  delay  creditors,  or  to  give  one  preference  over  the 
other  to  be  void. — In  case  any  person,  being  at  the  time  in  insolvent 
circumstances  or  unable  to  pay  his  debts  in  full,  or  knowing  himself 
to  be  on  the  eve  of  insolvency,  voluntarily  or  by  collusion  with  a 
creditor  or  creditors  gives  a  confession  of  judgment,  cognovit, 
actionem,  or  warrant  of  attorney  to  confess  judgment,  to  defeat  or 
delay  his  creditors  wholly  or  in  part,  or  with  intent  thereby  to  give 
one  or  more  of  the  creditors  of  any  such  person  a  preference  over  his 
other  creditors,  or  over  any  one  or  more  of  such  creditors,  every 
such  confession,  cognovit,  actionem,  or  warrant  of  attorney  to  con- 
fess judgment  shall  be  deemed  and  taken  to  be  null  and  void  as 
against  the  creditors  of  the  party  giving  the  same,  and  shall  be 
invalid  and  ineffectual  to  support  any  judgment  or  writ  of  execu- 
tion.    C.S.  1888,  cap.  51,  sec.  1. 

3.  Assignments,  transfers,  etc.,  made  by  insolvents  to  defeat 
creditors  or  to  give  preference  shall  be  void. — In  case  any  person 
being  at  the  time  in  insolvent  circumstances  or  unable  to  pay  his 
debts  in  full,  or  knowing  himself  to  be  on  the  eve  of  insolvency, 
makes  or  causes  to  be  made  any  gift,  conveyance,  assignment  or 
transfer  of  any  of  his  goods,  chattels,  or  effects,  or  delivers  or  makes 
over,  or  causes  to  be  delivered  or  made  over,  any  bills,  bonds,  notes, 
or  other  securities  or  property,  with  intent  to  defeat  or  delay  the 
creditors  of  such  person  or  with  intent  to  give  one  or  more  of  the 
creditors  of  such  person,  a  preference  over  his  other  creditors,  or 
over  any  one  or  more  of  such  creditors,  every  such  gift,  conveyance, 
assignment,  transfer  or  delivery  shall  be  null  and  void  as  against  the 
creditors  of  such  person,  but  nothing  herein  contained  shall  invali- 
date or  make  void  any  deed  of  assignment  made  and  executed  by  any 
debtor  for  the  purpose  of  paying  and  satisfying  ratably  and  pro- 
portionably  and  without  preference  or  priority,  all  the  creditors  of 
such  debtor  their  just  debts;  and  nothing  herein  contained  shall  in- 
validate or  make  void  any  bona  fide  sale  of  goods  in  the  ordinary 
course  of  trade  or  calling  to  innocent  purcluwers.  C.S.  1888,  cap. 
51,  sec.  2. 
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Cbeditoes  Tbust  Deeds  Act. 

An  Act  Respecting  Assignments  fob  the  Benefit  of  Ceeditobs. 

(1  Ed.  VII.  chap.  15.) 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legisla- 
tive Assembly  of  the  Province  of  British  Columbia,  enacts  as  fol- 
lows:— 

1.  Short  Title. — This  Act  may  be  cited  as  the  "Creditors'  Trust 
Deeds  Act,  1901." 

2.  Interpretation. — In  this  Act,  unless  the  context  otherwise  re- 
quires : 

(a)  "Assignment  under  this  Act." — The  expression  "assignment 
under  this  Act,"  means  any  assignment  of  property  made  by  a  debtor 
for  the  benefit  of  his  creditors  generally,  and  not  made  under  the 
authority  of  any  Act  of  the  Parliament  of  Canada  respecting  bank- 
ruptcy or  insolvency. 

3.  Assignment  for  the  benefit  of  creditors  to  he  deemed  valid  if 
its  construction  and  effect  accord  with  its  purpose. — Every  instru- 
ment executed  after  the  26th  day  of  April,  1890,  whereby  any  pr6- 
perty  shall  be  expressed  to  be  conveyed,  assigned,  or  otherwise  trans- 
ferred by  any  person  to  an  assignee  for  the  purpose  of  paying  and 
satisfying,  ratably  and  proportionately,  and  without  preference  or 
priority,  all  the  creditors  of  such  person  their  just  debts,  shall  be 
deemed  to  be  and  be  a  good,  valid  and  subsisting  conveyance,  if  its 
construction  and  effect  shall  accord  with  its  expressed  purpose,  and 
shall  not  be  set  aside  or  defeated  on  any  account  whatsoever  except 
actual  fraud,  notwithstanding  any  statute  or  law  to  the  contrary. 

4.  Description  of  property. — Every  assignment  under  this  Act 
shall  be  valid  and  suificient  if  it  describes  the  property  intended  to 
be  affected  thereby  in  the  words  following,  that  is  to  say:  "All  my 
personal  property,  real  estate,  credits  and  effects,  which  may  be 
seized  and  sold  under  execution,"  or  if  it  is  in  words  to  the  like 
effect;  and  an  assignment  so  expressed  shall  vest  in  the  assignee  all 
the  real  and  personal  estate,  rights,  property,  credits  and  effects, 
whether  vested  or  contingent,  belonging  at  the  time  of  the  assign- 
ment to  the  debtor,  except  such  as  are  by  law  exempt  from  seizure 
or  sale  under  execution  or  certificate  of  judgment,  subject,  however, 
as  regards  lands,  to  the  provisions  of  the  "  Land  Registry  Act,"  and 
the  "Torrens  Registry  Act,   1899." 

5.  Dating  assignment. — No  assignment  under  this  Act  shall  be 
dated  after  the  execution  thereof  by  the  assignor. 

6.  Amendment  of  assignment  by  Judge. — No  advantage  shall  be 
taken  or  gained  by  any  creditor  of  or  by  any  mistake,  defect  or  im- 
perfection in  any  assignment  under  this  Act,  if  the  same  can  be 
amended  or  corrected!,  and  if  there  be  any  mistake,  defect  or  imper- 
fection therein,  the  same  shall  be  amended  by  any  Judge  of  the 
Supreme  Court  of  British  Columbia  on  application  by  any  creditor 
of  the  assignor  or  on  application  by  the  assignee,  on  such  notice  being 
given  to  the  other  parties  concerned  as  the  Judge  shall  think  reason- 
able, and  such  amendment,  when  made,  shall  have  relation  back  to 
the  date  of  said  assignment,  but  no  such  amendment  shall  be  made 
BO  as  to  prejudice  the  rights  of  any  innocent  put-chaser. 
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7.  Notice  of  assignment. — No  assignment  under  this  Act  shall  be 
within  the  operation  of  the  "  Bills  of  Sale  Act,"  but  notice  of  the 
assignment  shall  be  published  by  the  assignee  in  one  issue  of  the 
British  Columbia  Gazette  and  in  one  issue  of  one  newspaper  having 
a  general  circulation  in  the  county  in  which  such  assignment  is  regis- 
tered. Such  notice  shall  be  published  in  the  regular  issue  of  said 
British  Columbia  Gazette  and  said  newspaper  issued  first  after  ten 
days  from  the  date  of  the  assignment.  Such  notice  shall  contain  the 
date  of  the  assignment,  the  name,  residence,  and  occupation  of  the 
debtor  and  assignee. 

8.  Assignment  to  be  registered. — A  counterpart  of  every  such 
assignment  shall  also,  within  twenty-one  days  from  the  date  thereof, 
be  registered,  together  with  an  aflBdavit  of  a  witness  thereto  of  the 
due  execution  of  such  assignment  in  the  oflSce  of  any  County  Court 
Registrar  in  which  a  bill  of  sale  of  the  personal  property  or  any 
part  thereof  so  assigned  should  be  registered;  and  such  Registrar 
shall  file  all  such  instruments  presented  to  him  for  that  purpose,  and 
shall  endorse  thereon  the  time  of  receiving  the  same  in  his  office,  and 
the  same  shall  be  kept  there  for  inspection  by  all  persons  interested 
therein.  The  said  Registrar  shall  number  and  enter  such  assign- 
ments, and  shall  collect  the  same  fees  as  if  such  assignments  had 
been  registered  under  the  "  Bills  of  Sale  Act." 

9.  Penalty  against  assignor  for  neglecting  publication  or  regiS' 
tration. — If  the  said  notice  is  not  published  in  the  regular  number  of 
the  British  Columbia  Gazette  and  in  such  newspaper  as  aforesaid, 
which  shall  respectively  be  issued  first  after  twenty-one  days  from 
the  date  of  the  assignment,  or  if  the  assignment  is  not  registered,  as 
aforesaid,  within  twenty-one  days  from  the  execution  thereof,  the 
assignor  shall  be  liable  to  a  penalty  of  ten  dollars  for  each  and  every 
day  which  shall  pass  after  the  issue  of  the  number  of  the  Gazette  or 
newspaper  in  which  the  notice  should  have  appeared  until  the  same 
shall  have  been  published,  and  a  like  penalty  for  each  and  every  day 
which  shall  pass  after  the  expiration  of  twenty-one  days  frorii  the 
date  of  the  assignment  until  the  same  shall  have  been  registered. 

10.  Penalty  against  assignee  for  neglecting  publication  or  regia^ 
tration. — The  assignee  shall  be  subject  to  the  like  peftalty  as  in  sec- 
tion 9  hereinbefore  provided  for  each  and  every  day  which  shall  pass 
after  the  expiration  of  twenty-one  days  from  the  delivery  of  the 
assignment  to  him,  or  of  twenty-one  days  after  his  assent  thereto 
until  the  assignment  is  published  and  registered  as  aforesaid. 

11.  Recovery  of  above  mentioned  penalties. — Such  penalties  may 
be  recovered  summarily  before  a  Judge  of  the  Supreme  Court  or  of 
the  County  Court  of  the  county  in  which  the  assignment  ought  to 
be  published  or  registered.  One-half  of  the  penalty  shall  go  to  the 
party  suing,  and  the  other  half  for  the  benefit  of  the  estate  of  the 
assignor. 

12.  Compelling  publication  and  registration. — In  case  the  assign- 
ment be  not  registered  and  notice  thereof  published,  an  application 
may  be  made  by  any  one  interested  in  the  assignment  to  a  Judge  of 
the  Supreme  or  County  Court  to  compel  the  publication  and  regis- 
tration thereof,  and  the  Judge  shall  make  his  order  in  that  behalf, 
with  or  without  costs,  or  upon  the  payment  of  costs,  by  such  person 
as  he  may,  in  his  discretion,  direct  to  pay  the  same. 
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13.  Assignment  not  invalidated  by  omission  to  publish. — The 
omission  to  publish  or  register  as  aforesaid,  or  any  irregularity  in 
the  publication  or  registration,  shall  not  invalidate  the  assignment. 

14.  ( 1 )  Effect  upon  land  of  registration  of  assignment. — Every 
such  assignment,  when  registered  in  any  Land  Registry  Office,  or 
under  the  provisions  of  the  "  Torrens  Registry  Act,  1899,"  shall  take 
precedence  of  all  certificates  of  judgments  and  executions  and  attach- 
ments against  land  not  completely  executed  by  payments,  subject  to 
a  lien  for  the  costs  of  such  judgment  creditors:  Provided,  however, 
that  this  section  shall  not  interfere  with  any  priorities  given  by  sec- 
tion 9  of  chapter  11  of  the  "Revised  Statutes,  1897,"  but  such  prior- 
ities shall  apply  only  to  judgments  registered  prior  to  the  coming 
into  force  of  this  Act. 

(2)  Precedence  of  assignment. — ^Every  such  assignment  shall  take 
precedence  of  all  judgments  of  all  executions  against  goods,  and  of 
all  attachments  of  debts  not  completely  executed  by  payment  subject 
to  a  lien  in  favor  of  such  execution  creditors  for  their  costs. 

15.  Assignee  to  call  meeting  of  creditors. — It  shall  be  the  duty 
of  the  assignee  immediately  to  inform  himself,  by  reference  to  the 
debtor  and  his  record  of  accounts,  of  the  names  and  residences  of  the 
debtor's  creditors,  and  within  five  days  from  the  date  of  assignment 
to  convene  a  meeting  of  the  creditors  for  the  giving  of  directions  with 
reference  to  the  disposal  of  the  estate,  by  mailing,  prepaid  and  regis- 
tered, to  every  creditor  known  to  him,  a  circular  calling  a  meeting 
of  creditors  to  be  held  at  some  convenient  place  to  be  named  in  the 
notices,  not  later  than  fourteen  days  after  the  mailing  of  such  notice, 
and  by  advertisement  in  the  British  Columbia  Gazette  and  all  other 
meetings  shall  be  called  and  held  in  like  manner,  except  that  no 
advertisement  shall  be  required. 

16.  Voting  at  creditors'  meetings. — At  any  meeting  of  creditors  a 
creditor  may  vote  in  person  or  by  proxy,  authorized  in  writing,  but 
no  creditor  whose  vote  is  disputed  shall  be  entitled  to  vote  until  he 
has  filed  with  the  assignee  an  affidavit  or  declaration  in  proof  of 
his  claim,  stating  the  amount  and  nature  thereof. 

17.  (1)  Proof  of  claim. — Every  person  claiming  to  be  entitled  to 
rank  on  the  estate  assigned  shall  furnish  to  the  assignee  particulars 
of  his  claim,  proved  by  affidavit  or  declaration,  and  such  vouchers 
as  the  nature  of  the  case  admits  of.  A  creditor  proving  his  claim 
shall  deduct  therefrom  all  trade  discounts,  but  he  shall  not  be  com- 
pelled to  deduct  any  discount  not  exceeding  five  per  centum,  on  the 
net  amount  of  his  claim,  which  he  may  have  agreed  to  allow  for  pay- 
ment in  cash. 

(2)  With  regard  to  claims  not  bearing  interest,  creditors  shall 
be  entitled  to  add  to  such  claims  interest  from  the  time  the  same 
were  payable  to  the  date  of  the  assignment,  at  the  legal  rate. 

18.  Creditor  may  prove  claim  not  due. — A  person  whose  claim 
has  not  accrued  due  shall  nevertheless  be  entitled  to  prove  under  the 
assignment  and  vote  at  the  meeting  of  creditors,  but  in  ascertaining 
the  amount  of  any  such  claim  a  deduction  for  interest  shall  be  made 
for  the  time  which  has  to  run  until  the  claim  becomes  due. 

19.  Set  off  against  claims. — The  law  of  set-oflT  shall  apply  to  all 
claims  made  against  the  estate,  and  also  to  all  suits  instituted  by  the 
assignee  for  the  recovery  of  debts,  due  to  the  assignor,  and  in  the 
same  manner  and  to  the  same  extent  as  if  the  assignor  were  plaintiff 
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or  defendant,  as  the  case  may  be,  except  in  so  far  as  any  claim  or 
set-off  shall  be  affected  by  the  provisions  of  any  Act  respecting  frauds 
or  fraudulent  preferences:  Provided,  however,  that  there  shall  be  no 
set-oflF  allowed  of  any  claim  against  the  estate  acquired  after  the 
date  of  the  assignment  as  against  a  claim  made  by  the  estate  against 
the  person  so  acquiring  any  such  claim  against  the  estate. 

20.  Personal  and  partnership  debts. — If  any  assignor  executing 
an  assignment  under  this  Act  for  the  general  benefit  of  his  creditors, 
owes  debts  both  individually  and  as  a  member  of  a  co-partnership  or 
co-partnerships,  the  claims  shall  rank  first  upon  the  estate  by  which 
the  debts  they  represent  were  contracted  and  shall  only  rank  upon 
the  others  after  all  the  creditors  of  those  others  have  been  paid  in 
full. 

21.  Calculation  of  votes. — ^Except  with  regard  to  the  provisions 
of  section  23  of  this  Act,  all  subjects  discussed  at  meetings  of  credi- 
tors shall  be  decided  by  the  majority  of  votes,  and  for  such  purpose 
the  votes  of  creditors  shall  be  calculated  as  follows: — There  shall  be 
allowed 

(a)  For  every  claim  of  or  over  twenty-five  dollars,  and  not  ex- 
ceeding one  hundred  dollars,  one  vote,  and 

(b)  For  every  claim  of  over  one  hundred  dollars,  and  not  ex- 
ceeding three  hundred  dollars,  two  votes;  and 

(c)  For  every  claim  over  three  hundred  dollars  and  not  exceed- 
ing six  hundred  dollars,  three  votes;  and 

(d)  For  every  claim  over  six  hundred  dollars,  and  not  exceeding 
one  thousand  dollars,  four  votes;   and 

(e)  For  every  additional  one  thousand  dollars,  or  portion  there- 
of, one  vote: 

Provided,  however,  that  in  case  any  question  arises  respecting  the 
claims  of  any  creditor,  or  respecting  the  securities  held  by  any  credi- 
tor, such  creditor  shall  not  be  allowed  to  vote  on  such  question. 

22.  Casting  vote. — In  case  of  a  tie  the  assignee,  or  if  there  are 
two  assignees,  then  the  assignee  nominated  for  that  purpose  by  the 
creditors,  shall  have  a  casting  vote. 

23.  Resolution  at  first  meeting  of  creditors  requiring  assignee  to 
transfer  estate. — ^At  the  first  meeiing  of  creditors,  or  at  any  subse- 
quent meeting,  a  majority  in  votes  of  the  creditors  present  in  person 
or  by  proxy  may  pass  a  resolution  requiring  lue  assignee  to  transfer 
the  estate  to  some  other  person  named  in  such  resolution  as  assignee, 
then  and  in  such  case  the  said  original  assignee  shall  forthwith  de- 
liver over  to  such  person  the  property  and  effects  belonging  to  the 
estate,  and  execute  all  conveyances,  assignments  and  transfers  neces- 
sary to  vest  the  said  estate  in  said  assignee,  and  thereupon  such"  per- 
son so  named  shall  become  and  be  the  assignee  of  such  estate  under 
the  provisions  of  this  Act. 

24.  Remuneration  of  original  assignee  upon  transfer  of  estate. — 
Said  original  assignee  shall,  in  case  of  such  change,  be  entitled  to  be 
paid  such  remuneration  as  the  creditors  may  at  the  meeting  at  which 
such  change  is  made  decide,  subject  to  an  appeal  to  the  District 
Registrar  of  the  Supreme  Court  for  the  district  in  which  the  assign- 
ment is  registered.  In  case  the  creditors  do  not  settle  the  said  re- 
muneration as  aforesaid,  then  such  District  Registrar  shall  have 
power  to  do  so  on  application  by  the  original  assignee  on  notice  to  the 
new  assignee. 

26 — PABKEB. 


402  STATUTES. 

26.  Verification  of  resolution  requiring  change  of  assignee. — ^A 
copy  of  said  resolution  mentioned  in  section  23  signed  by  the  chair- 
man or  other  presiding  officer  of  the  meeting  and  verified  by  an  affi- 
davit of  some  person  present  at  the  meeting,  setting  forth  the  names 
of  the  creditors  present  in  person  or  by  proxy  at  said  meeting,  and 
the  result  of  the  vote  on  the  resolution  may  be  registered  in  any  Land 
Registry  Office,  and  when  so  registered  shall  have  the  effect  of  vesting 
in  such  new  assignee  all  the  real  estate  situate  in  the  district  of  such 
office  which  the  debtor  vested  in  the  original  assignee  by  virtue  of 
the  deed  of  assignment,  and  such  resolution  so  verified  may  be  regis- 
tered in  any  office  provided  for  the  registration  of  bills  of  sale,  and 
when  so  registered  shall  have  the  effect  of  vesting  in  such  new  assignee 
all  the  personal  property  situate  in  the  covmty  of  such  office  which 
the  debtor  vested  in  the  original  assignee  by  virtue  of  the  assign- 
ment. 

26.  Removal  of  assignee  by  Judge  of  Supreme  Court. — ^Any  Judge 
of  the  Supreme  Court  may,  on  the  application  of  any  creditor  of  the 
debtor,  made  by  petition,  supported  by  the  affidavit  of  the  applicant 
remove  any  person  who  for  the  time  being  shall  be  entitled  to  act 
iinder  any  trust  declared  in  or  created  by  any  such  assignment  as 
aforesaid,  from  the  office  of  assignee,  and  appoint  another  person  as 
assignee  in  place  of  the  person  so  removed,  and  also,  with  the  consent 
of  the  majority  in  number  representing  three  fourths  in  value  of  the 
creditors  of  the  debtor,  expunge  from  any  such  assignment  any  con- 
dition or  stipulation  therein  contained,  or  with  the  like  consent  alter 
or  vary  any  trust  in  or  by  the  assignment  declared  or  created,  and  the 
costs  of  and  incidental  to  any  such  application  shall  be  a  charge  on 
and  paid  out  of  the  trust  estate,  unless  otherwise  ordered  by  the 
Judge. 

27.  Mode  of  transfer  where  assignee  neglects  or  refuses  to  trans- 
fer.— In  case  any  such  assignee  refuses  or  neglects  to  deliver  over  to 
such  new  assignee  so  appointed  by  the  creditors,  or  a  Judge,  any  of 
the  property  of  the  estate,  or  refuses  or  neglects  to  execute  any  docu- 
ment required  for  the  purpose  of  vesting  such  property  in  such  new 
assignee,  a  Judge  of  the  Supreme  Court  of  British  Columbia  may, 
on  the  application  of  such  new  assignee,  or  of  any  creditor  of  such 
estate  for  one  hvmdred  dollars  or  more,  make  an  order  calling  upon 
such  assignee  to  deliver  over  such  property,  or  to  execute  such  docu- 
ment or  documents,  and  pay  the  costs  of  such  application,  and  failure 
to  obey  such  order  shall  be  punished  by  committal. 

28.  Publication  of  resolution  for  transfer. — The  resolution,  refer- 
red to  in  section  23,  shall  be  published  in  one  issue  of  the  British 
Columbia  Gazette  as  soon  as  it  conveniently  can  be  after  being  passed. 

29.  Verified  copy  of  resolution  as  evidence. — The  production  of  a 
resolution  of  the  creditors,  verified  as  aforesaid,  shall  in  all  Courts 
of  Justice  be  taken  as  prima  facie  evidence  of  the  vesting  of  the 
debtor's  estate  in  the  assignee. 

30.  Application  to  certain  assignments  executed  before  17  th 
April,  1896,  and  to  all  assignments  executed  after  that  date. — The 
provisions  of  this  section  shall  apply  to  all  assignments  executed 
after  the  17th  day  of  April,  1896,  and  to  any  estate  which  on  the  17th 
day  of  April,  1896,  remained  undistributed  in  the  hands  of  any  as- 
signee under  any  assignment  theretofore  executed;  but  the  said  pro- 
visions shall  not  be  deemed  to  refer   to  any  estate   which  had   been 
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partially  distributed,  or  affect  or  prejudice  any  act  done,  or  any 
payment  or  distribution  of  assets  made,  by  any  such  assignee,  prior 
to  the  said  17th  day  of  April,  1896:— 

(a)  Statement  of  security  in  proof  of  claim. — Every  creditor  in 
his  proof  of  claim  shall  state  whether  he  holds  any  security  for  his 
claim,  or  any  part  thereof,  and  if  such  security  is  on  the  estate  of 
the  debtor  or  on  the  estate  of  a  third  party  for  whom  such  debtor 
is  only  secondarily  liable,  he  shall  put  a  specified  value  thereon  and 
the  assignee,  under  the  authority  of  the  creditors,  may  either  consent 
to  the  right  of  the  creditor  to  rank  for  the  claim  after  deducting  such 
valuation,  or  he  may  require  from  the  creditor  an  assignment  of  the 
security  at  the  specified  value,  to  be  paid,  together  with  interest 
thereon  at  the  legal  rate  from  the  date  of  filing  the  claim  until  pay- 
ment, out  of  the  estate  as  soon  as  the  assignee  has  realized  such  secur- 
ity, and  in  such  case  the  difference  between  the  value  at  which  the 
security  is  retained  and  the  amount  of  the  gross  claim  of  the  creditor 
shall  be  the  amount  for  which  he  shall  rank  and  vote  in  respect  of 
the  estate.  Before  assigning  such  security  such  creditor  shall  be  en- 
titled to  receive  security  from  such  assignee  for  the  value  of  such 
security  so  to  be  assigned.  In  case  of  any  dispute  a  Judge  of  the 
Supreme  or  County  Court  may  settle  the  same  on  a  summary  appli- 
cation. 

(b)  Negotiable  instruments. — If  a  creditor  holds  a  claim  based 
upon  negotiable  instruments  upon  which  the  debtor  is  only  indirectly 
or  secondarily  liable,  and  which  is  not  mature  or  exigible,  such  credi- 
tor shall  be  considered  to  hold  security  within  the  meaning  of  this 
section,  and  shall  put  a  value  on  the  liability  of  the  party  primarily 
liable  thereon  as  being  his  security  of  the  payment  thereof,  but  after 
the  maturity  of  such  liability  and  its  non-payment  he  shall  be  en- 
titled to  amend  and  re-value  his  claim ; 

(c)  Judge  may  order  claim  to  be  proved  uyithin  certain  time. — 
In  case  a  person  claiming  to  be  entitled  to  rank  on  the  estate  assigned 
does  not,  within  a  reasonable  time  after  receiving  notice  of  the  as- 
signment and  of  the  name  and  address  of  the  assignee,  furnish  to  the 
assignee  satisfactory  proofs  of  his  claim  as  provided  by  this  Act,  a 
Judge  of  the  Supreme  or  County  Court  may,  upon  the  summary  appli- 
cation by  the  assignee,  or  by  any  other  person  interested  in  the  debt- 
or's estate  (of  which  application  at  least  three  days'  notice  shall  be 
given  to  the  person  alleged  to  have  made  default  in  proving  a  claim 
as  aforesaid),  order  that  unless  the  claim  be  proved  to  the  satisfac- 
tion of  the  Judge  within  a  time  to  be  limited  by  the  order,  the  per- 
son making  default  shall  no  longer  be  deemed  a  creditor  of  the  estate 
assigned,  and  shall  be  wholly  barred  of  any  right  to  share  in  the  pro- 
ceeds thereof;  and  if  the  claim  is  not  so  proved  within  the  time  so 
limited,  or  within  such  further  time  as  a  Judge  may  by  subsequent 
order  allow,  the  same  shall  be  wholly  barred,  and  the  assignee  shall 
be  at  liberty  to  distribute  the  proceeds  of  the  estate  as  if  no  such 
claim  existed,  but  without  prejudice  to  the  liability  of  the  debtor 
therefor ; 

(d)  Saving  effect  of  "Trustees  and  Executors  Ac*."— The  preced- 
ing sub-section  is  not  intended  to  interfere  with  the  protection  afford- 
ed the  assignee  by  the  "  Trustees  and  Executors  Act " ; 

(e)  Contest  of  claim  by  assignee. — At  any  time  after  the  as- 
signee receives  from  any  person  claiming  to  be  entitled  to  rank  on  the 
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estate  proof  of  his  claim,  notice  of  contestation  of  the  claim  may  be 
served  by  the  assignee  upon  the  claimant. 

Procedure. — Within  thirty  days  after  the  receipt  of  the 
notice,  or  such  further  time  as  a  Judge  of  the  Supreme 
or  County  Court  may  on  application  allow,  an  action  shall 
be  brought  by  the  claimant  against  the  assignee  to  establish  the  claim, 
and  a  copy  of  the  writ  in  the  action  served  on  the  assignee;  and  in 
default  of  such  action  being  brought  and  writ  served  within  the  time 
aforesaid  the  claim  to  rank  on  the  estate  shall  be  forever  barred ; 

(f)  Address  for  service  of  writ. — ^The  notice  by  the  assignee 
shall  contain  the  name  and  place  of  business  of  one  of  the  solicitors 
of  the  Supreme  Court,  upon  whom  service  of  the  writ  may  be  made; 
and  service  upon  such  solicitor  shall  be  deemed  sufficient  service  of 
the  writ; 

(g)  Claims  for  interest. — Except  as  provided  in  sub-section  (a) 
hereof,  no  creditor  shall  be  entitled  to  rank  upon  the  estate  for  or 
in  respect  of  any  claim  for  interest  for  any  period  subsequent  to  the 
date  of  the  assignment,  until  after  all  claims  for  principal  money, 
and  all  claims  for  interest  on  such  principal  money  (where  interest 
is  by  law  payable  thereon)  calculated  down  to  the  date  of  the  assign- 
ment, have  been  fully  paid  and  satisfied. 

31.  Assignee  to  call  meeting  upon  request. — In  case  of  a  request 
in  writing,  signed  by  a  majority  of  the  creditors  having  claims,  duly 
proved  or  admitted,  of  fifty  dollars  and  upwards,  computed  accord- 
ing to  the  provisions  of  section  21  of  this  Act,  it  shall  be  the  duty 
of  the  assignee,  within  two  days  after  receiving  such  request,  to  call 
a  meeting  of  the  creditors,  for  a  day  not  later  than  fourteen  days 
after  such  request  is  received. 

32.  (1)  Remuneration  of  assignee. — The  permanent  assignee 
shall  be  entitled  to  such  remuneration  as  may  be  voted  to  him  by 
the  creditors,  subject  to  an  appeal  to  a  District  Registrar  of  the 
Supreme  Court.  In  case  no  remuneration  is  voted  by  the  creditors, 
or  at  the  meeting  at  which  such  permanent  assignee  is  appointed,  such 
remuneration  shall  be  settled  by  a  District  Registrar  on  notice  to 
the  Inspectors.  There  shall  be  an  appeal  from  the  decision  of  the 
District  Registrar  either  by  the  assignee  or  the  Inspectors,  or  any 
creditor  on  behalf  of  the  creditors  to  a  Judge  of  the  Supreme  Court. 
Notice  of  such  appeal  must  be  given  within  four  days  after  the  de- 
cision of  the  District  Registrar. 

(2)  Such  remuneration  shall  be  in  the  nature  of  a  commission 
or  percentage,  of  which  one  part  shall  be  payable  on  the  amount 
realized  and  the  other  part  on  the  amount  distributed  in  dividends. 

(3)  The  resolution  shall  express  what  expenses  the  remunera- 
tion is  to  cover,  and  no  liability  shall  attach  to  the  debtor's  estate 
or  to  the  creditors  in  respect  of  any  expenses  which  the  remunera- 
tion is  expressed  to  cover. 

(4)  An  assignee  shall  not,  under  any  circumstances  whatever, 
make  an  arrangement  for,  or  accept  from  the  assignor  or  any  solici- 
tor, auctioneer,  or  any  other  person  that  may  be  employed  about  an 
assignment,  any  gift,  remuneration,  or  pecuniary  or  other  consider- 
ation or  benefit  whatever  beyond  the  remuneration  paid  by  the 
creditors  and  payable  out  of  the  estate,  nor  shall  he  make  any  ar- 
rangement for  giving  up,  or  give  up,  any  part  of  his  remuneration, 
either  as  assignee,  manager,  or  trustee,  to  the  assignor  or  any  solici- 
tor or  other  person  that  may  be  employed  about  an  assignment. 
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33.  Inspectors. — ^At  the  first  or  any  subsequent  meeting  the 
creditors  may  appoint  one  or  more  of  their  number,  but  not  exceed- 
ing three,  as  Inspectors,  who  shall  superintend  the  proceedings  of 
the  assignee  and  the  management  and  winding-up  of  the  estate,  and 
they  may  also  revoke  the  appointment  of  any  or  all  of  the  Inspectors, 
and  upon  such  revocation  or  in  case  of  the  death,  resignation  or 
absence  from  the  Province  of  an  Inspector,  may  appoint  another  in 
his  stead,  and  anything  to  be  done  by  the  Inspectors  may  be  done 
by  the  majority,  or  by  the  sole  Inspector  if  there  is  only  one.  The 
Inspectors  shall  not  be  entitled  to  any  remuneration. 

34.  Application  of  "  Trustees  and  Executors  Act." — The  pro- 
visions of  the  "Trustees  and  Executors  Act"  relating  to: — 

(a)  The  payment  of  debts  and  claims,  the  accepting  of  any 
composition,  or  of  any  security,  real  or  personal,  for  any  debts;  the 
allowing  of  time  for  payment  of  debts,  and  the  submission  to  arbi- 
tration of  any  matters  affecting  a  trust  or  trust  estate; 

(b)  The  distribution  of  assets  after  due  notice  given,  without 
liability  to  creditors  having  claims  of  which  no  notice  has  been  re- 
ceived; and 

(c)  The  right  to  apply  to  a  Judge  of  the  Supreme  Court  for 
opinion  and  advice  in  the  management  of  the  trust  estate  shall 
apply  to  and  shall  be  construed  so  as  to  include  an  assignee  acting 
under  assignments  under  this  Act:  Provided,  however,  that  such  as- 
signee must  obtain  the  approval  of  the  creditors  before  acting. 

35.  Registration  of  order  by  Judge  appointing  new  assignee. — 
In  the  case  of  the  appointment  by  a  Judge  of  a  new  assignee  a  copy 
of  the  order  may  be  registered  as  provided  in  section  26  and  with 
the  same  effect. 

36.  Wages. — Whenever  an  assignment  is  made  of  any  real  or 
personal  property  for  the  general  benefit  of  creditors,  the  assignee 
shall  pay  in  priority  to  all  claims  of  the  ordinary  or  general  credi- 
tors of  the  person  making  the  same,  the  wages  or  salary  of  all  per- 
sons in  the  employment  of  such  persons  at  the  time  of  making  such 
assignment,  or  within  one  month  before  the  making  thercif,  not 
exceeding  three  months'  wages  or  salary,  and  such  persons  shall  be 
entitled  to  rank  as  ordinary  general  creditors  for  the  residue,  if  any, 
of  their  claims. 

37.  Application  of  preceding  section. — The  preceding  section 
shall  apply  to  wages  or  salary,  whether  cha  employment  in  reosect 
of  which  the  same  shall  be  payable  be  by  the  day,  by  the  week,  by 
the  job,  or  piece,  or  otherwise. 

38.  Compromising  debts. — The  assignee  may  with  the  approval 
of  the  creditors  compromise  all  debts  and  liabilities  capable  of  re- 
sulting in  dQbts,  and  all  claims  whether  present  or  future,  certain 
or  contingent,  ascertained  or  sounding  only  in  damages  subsiiting  or 
supposed  to  subsist  both  to  and  by  the  debtor  upon  the  receipt  of 
payment  of  such  sums,  payable  at  such  times  and  generally  upon 
such  terms  as  are  agreed  upon. 

39.  Deposit  of  moneys  received  by  assignee. — Ail  moneyj  received 
by  the  assignee  on  account  of  the  estate  shall  forthwith  be  paid  hj 
him  into  a  chartered  bank,  to  be  named  by  the  creditors,  to  the 
credit  of  a  special  account  for  the  estate,  and  at  every  meeting  of  the 
creditors  the  bank  book  shall  be  produced  by  the  assignee  and  shall 
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be  open  to  inspection  by  the  Inspectors  or  any  creditor.  The  as- 
signee shall  not  in  any  case  pay  any  money  received  by  him  on 
accoimt  of  the  estate  into  his  private  account  at  any  bank. 

40. — Payment  by  debtor  made  30  days  before  execution  of  as- 
signment void. — Every  payment  made  within  ten  days  next  before 
the  execution  of  an  assignment  under  this  Act  by  the  debtor  on 
account  of  a  pre-existing  debt  shall  be  void,  and  the  amount  so  paid 
may  be  recovered  back  from  the  person  to  whom  it  was  paid  by  the 
assignee  by  suit  in  any  Court  of  competent  jurisdiction,  but  if  any 
valuable  security  was  given  up  in  consideration  of  such  payment  such 
security  or  the  value  thereof  must  be  restored  or  credited  to  the 
creditor:  Provided,  however,  that  no  payment  for  wages  '^not  ex- 
ceeding three  months)  or  for  rent,  taxes,  or  water  rates,  which  are 
a  lien  on  the  property  of  the  debtor,  shall  be  affected  by  this  section. 

41.  Solicitor  to  estate. — At  any  meeting  of  creditors  a  resolution 
may  be  passed  directing  the  assignee  to  employ  a  person  or  firm 
named  in  the  resolution  as  solicitor  or  solicitors  to  the  estate,  and 
thereafter  no  other  solicitor  shall  be  employed  by  the  assignee.  Such 
appointment  of  solicitor  may  be  changed  at  any  meeting  of  the  cred- 
itors by  resolution.  No  such  solicitor,  after  his  appointment,  shall 
act  in  any  way  for  the  debtor  as  long  as  he  continues  to  act  as 
solicitor  for  the  estate. 

42.  Qualifications  of  assignee  and  his  deputies. — No  person 
other  than  a  permanent  and  bona  fide  resident  of  this  Province  shall 
have  power  to  act  as  an  assignee  under  this  Act,  nor  shall  an  as- 
signee under  this  Act  have  power  to  appoint  as  deputy  or  delegate 
his  duties  as  assignee  to  any  person  who  is  not  a  permanent  and  bona 
fide  resident  of  this  Province,  and  no  charge  shall  be  made  or  recov- 
erable against  the  assignor  or  his  estate  for  any  services  or  expenses 
of  any  such  assignee,  deputy  or  delegate  of  any  assignee,  who  is  not 
a  permanent  and  bona  fide  resident  of  this  Province. 

43.  Vesting  effect  of  assignment. — Every  assignment  hereafter 
executed  for  the  general  benefit  of  creditors,  whether  the  assignment 
is  or  is  not  expressed  to  be  made  under  or  in  pursuance  of  this  Act, 
and  whether  the  debtor  has  or  has  not  included  all  his  real  and  per- 
sonal estate,  shall  vest  the  estate,  whether  real  or  personal  or  partly 
real  and  partly  personal,  thereby  assigned  in  the  assignee  therein 
named  for  the  general  benefit  of  creditors,  and  such  assignment  and 
the  property  thereby  assigned  shall  be  subject  to  all  the  provisions 
of  this  Act,  and  the  provisions  of  this  Act  shall  apply  to  the  assignee 
named  in  such  assignment. 

44.  Assignee's  accounts. — Upon  the  expiration  of  one  month 
from  the  date  of  assignment,  and  afterwards  from  time  to  time  at 
intervals  of  not  more  than  three  months,  the  assignee  shall  prepare, 
and  keep  constantly  accessible  to  tha  creditors,  accounts  and  state- 
ments of  his  doings  as  such  assignee,  and  of  the  position  of  such 
estate. 

45.  Dividends. — From  time  to  tl»ne,  whenever  there  is  sufficient 
money  on  hand  for  that  purpose,  the  assignee  shall  declare  and  pay 
a  dividend  of  ten  per  cent,  or  more  on  the  claims  of  creditors.  Before 
any  dividend  is  paid,  a  dividend  sheet  shall  be  prepared,  showing 
all  claims  allowed  and  all  claims  (if  any)  objected  to,  and  showing 
an  abstract  of  receipts  and  disbursements,  and  such  dividend  sheet 
shall  be  certified  to  by  tne  assignee  and  the  inspectors  (if  any). 
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46.  All  sums  received  by  the  assignee  for  interest  on  moneys 
belonging  to  the  estate  shall  belong  to  the  estate. 

47.  (1)  Debtor  to  give  information  to  assignee. — ^The  debtor 
shall  give  such  information  to  the  assignee  or  inspectors  respecting 
his  estate  and  affairs,  attend  at  such  times  on  the  assignee  or  in- 
spectors and  at  such  meetings  of  his  creditors,  execute  at  the  expense 
of  the  estate  such  powers  of  attorney,  conveyances,  deeds  and  instru- 
ments, and  generally  do  all  such  acts  and  things  in  relation  to  his 
property  and  to  the  distribution  of  the  proceeds  thereof  amongst  his 
creditors  as  are  reasonably  required  by  the  assignee  or  inspectors; 
and  he  shall  aid,  to  the  utmost  of  his  power,  in  the  realization  of  his 
property  and  the  distribution  of  the  proceeds  thereof  among  his 
creditors. 

(2)  Compensation  to  debtor  for  Ms  sercvies. — The  assignee  may 
from  time  to  time,  with  the  consent  of  the  creditors,  make  such 
allowance  as  he  thinks  just  to  the  debtor  out  of  the  estate  as  com- 
pensation for  his  services  in  connection  with  the  winding-up  of  his 
estate. 

48.  (1)  Examination  of  debtor. — The  creditors  or  the  inspectors 
may  direct  the  debtor  to  be  examined  upon  oath  before  the  assignee, 
or  before  such  Judge  of  the  Supreme  or  County  Court  as  they  may 
name,  touching  his  estate  and  effects,  assets  and  liabilities,  the  con- 
duct and  management  of  his  business,  the  causes  of  his  insolvency, 
and  his  affairs  generally,  and  such  assignee  or  Judge  may  adminis- 
ter any  necessary  oath. 

(2)  Time,  place  and  adjournment  of  examination. — Such  ex- 
amination shall  take  place  at  such  time  and  place  as  is  appointed 
by  the  Judge  on  application  by  the  creditors,  or  by  the  Inspectors, 
and  it  may  be  adjourned  from  time  to  time;  but  a  Judge  of  the 
Supreme  or  County  Court  may,  on  the  application  of  any 
person  interested,  and  on  being  satisfied  that  the  affairs  of  the 
debtor  have  been  sufficiently  investigated,  make  an  order  directing 
that  the  examination  be  concluded  by  such  time  as  is  named  in  the 
order. 

(3)  Examination  may  be  by  counsel. — Such  examination  may  be 
conducted  by  counsel  or  by  such  persons  as  are  appointed  by  the 
creditors  or  inspectors,  and  notes  of  the  evidence  given  at  such  ex- 
amination, which  may  be  taken  in  shorthand,  shall  be  deposited  with 
the  assignee  and  shall  be  open  to  inspection  without  charge,  by  any 
creditor  or  by  the  duly  authorized  representatives  of  any  creditor. 

(4)  Committing  debtor  for  refusing  to  appear  or  to  answer  quea* 
tions. — In  case  the  debtor  neglects  or  refuses  to  appear  or  to  be  sworn, 
or  to  answer  any  proper  question,  a  Judge  of  the  Supreme  or  County 
Court  may,  on  the  application  of  the  assignee  or  of  any  person  inter- 
ested, order  that  the  debtor  be  committed  as  for  a  contempt  of  court, 
and  may  make  such  order  as  to  the  payment  of  the  costs  of  any 
application  under  this  section  as  to  him  seems  right. 

49.  ( 1 )  Examination  of  persons  other  than  debtor  touching 
estate. — ^A  Judge  of  the  Supreme  or  County  Court  may,  on  the  appli- 
cation of  the  assignee,  or  of  a  creditor  having  an  unsecured  claim  of 
one  hundred  dollars  or  upwards,  summon  before  him  any  person, 
including  the  husband  or  wife  of  the  debtor,  known  or  suspected  to 
have  in  his  possession  any  of  the  estate  or  effects  of  the  debtor,  or 
any  person  who  is  represented  to  such  Judge  as  capable  of  giving 
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information  concerning  the  debtor,  his  dealings  or  property,  and  such 
Judge  may  require  any  such  person  to  produce  any  documents  in  his 
custody  or  power,  or  under  his  control,  relating  to  the  debtor,  his 
dealings  or  property. 

(2)  Apprehension  of  such  persons  refusing  to  attend. — If  the 
person  so  summoned,  after  having  been  tendered  the  ordinary  witness 
fees  allowed  in  suits  before  the  Court,  without  reasonable  excuse 
refuses  to  come  before  the  Judge  at  the  time  appointed,  the  Judge 
may,  by  warrant,  cause  him  to  be  apprehended  and  brought  before 
him. 

(3)  Procedure  upon  such  examination. — Such  persons  may  be 
examined  upon  oath  concerning  the  debtor,  his  dealings  or  property, 
by  or  before  the  Judge,  or  by  or  before  such  person  and  in  such  man- 
ner as  the  Judge  directs,  and  such  Judge  or  person  may  administer 
any  necessary  oath;  and  notes  of  the  evidence  given  at  any  such 
examination,  which  may  be  taken  in  shorthand,  shall  be  deposited 
with  the  assignee  and  shall  be  open  to  inspection,  without  charge, 
by  any  creditor,  or  the  duly  authorized  representative  of  any  credi- 
tor; and  the  Judge  may  make  such  order  as  to  the  payment  of  the 
costs  of  any  such  examination  as  to  him  seems  right. 

(4)  Ordering  such  persons  to  deliver  up  property  belonging  to 
estate.- — If  on  such  examination  such  person  admits  that  he  has  in 
his  possession  any  property  belonging  to  the  debtor,  and  to  which 
the  assignee  is  legally  entitled,  the  Judge  may  order  him  to  deliver 
to  the  assignee  such  property,  or  any  part  thereof,  at  such  time,  in 
such  manner,  and  on  such  terms  as  seems  just. 

(5)  Committing  such  persons  for  contempt. — In  case  of  refusal 
to  appear,  or  to  be  sworn,  or  to  answer  any  questions  that  may  law- 
fully be  asked  touching  the  debtor,  his  dealings  or  property,  or  to 
produce  any  document  which  he  is  required  to  produce,  or  to  obey 
any  order  of  the  Judge  made  under  and  by  virtue  of  this  section,  the 
person  so  refusing  may  be  committed  as  for  a  contempt  of  court. 

50.  Arrest  of  debtor. — ^A  Judge  of  the  Supreme  or  County  Court 
may,  at  any  time  after  the  execution  of  an  assignment  under  this 
Act,  on  the  application  of  the  assignee  or  any  creditor  having  a  claim 
for  one  hundred  dollars  or  more  against  the  assignor,  by  warrant 
to  the  sheriff  of  the  county,  or  other  proper  officer,  cause  the  debtor 
to  be  arrested,  and  any  books,  papers,  moneys,  and  goods  in  his  pos- 
session to  be  seized,  and  him  and  them  to  be  safely  kept  as  prescribed 
until  such  time  as  the  Judge  orders,  if  such  facts  and  circumstances 
are  shown  by  affidavit  as  satisfy  the  Judge. 

(a)  Affidavit  leading  to  order  for  arrest. — That  there  is  good 
and  probable  cause  for  believing  that  the  debtor  is  about  to  abscond 
and  conceal  himself  to  avoid  appearance  at  any  meeting  of  his 
creditors  at  which  he  is  required  to  appear,  or  to  avoid  examination 
in  respect  of  his  affairs,  or  otherwise  to  avoid,  delay,  or  embarrass 
any  proceedings  against  him  under  this  Act;  or 

(b)  That  there  is  good  and  probable  cause  for  believing  that  he 
is  about  to  remove  his  goods  with  intent  to  prevent  or  delay  pos- 
session being  taken  of  them  by  the  assignee,  or  that  he  has  concealed 
or  destroyed,  or  is  about  to  conceal  or  destroy,  any  of  his  goods  or 
money,  or  any  books,  documents,  or  writing  which  might  be  of  use 
to  his  creditors  in  the  course  of  the  proceedings  under  this  Act;  or 
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(c)  That,  without  good  cause  shown,  he  has  failed  to  attend  any 
meeting  or  examination  which  he  was  required  to  attend  under  the 
provisions  of  this  Act. 

51.  Rescission  of  contracts  in  fraud  of  creditors. — Where  there  is 
any  assignment  under  this  Act  the  assignee,  save  as  herein  otherwise 
provided  or  implied,  shall  have  an  exclusive  right  of  suing  for  the 
rescission  of  agreements,  deeds  and  instruments,  or  other  transactions 
made  or  entered  into  in  fraud  of  creditors,  or  made  or  entered  into 
in  violation  of  this  or  any  other  Act. 

52.  When  and  how  creditors  authorized  to  sue. — If  at  any  time 
any  creditor  desires  to  cause  any  proceedings  to  be  taken  which  in 
his  opinion  would  be  for  the  benefit  of  the  estate,  and  the  assignee 
refuses  or  neglects  to  take  such  proceedings  after  being  duly  required 
so  to  do,  such  creditor  so  desiring  shall  have  the  right  to  obtain  an 
order  of  the  Judge  aforesaid  authorizing  him  to  take  such  proceed- 
ings in  the  name  of  the  assignee,  but  at  his  own  expense  and  risk, 
upon  such  terms  and  conditions  as  to  indemnity  to  the  assignee  as 
the  Judge  may  prescribe,  and  thereupon  any  benefit  derived  from 
such  proceedings  shall  belong  exclusively  to  the  creditor  instituting 
the  same  for  his  benefit;  but  if  before  such  order  is  granted  the 
assignee  shall  signify  to  the  Judge  his  readiness  to  institute  such 
proceedings  for  the  benefit  of  the  creditors,  the  order  shall  prescribe 
the  time  within  which  he  shall  do  so,  and  in  that  case  the  advantage 
derived  from  such  proceedings,  if  instituted  within  such  time,  shall 
appertain  to  the  estate. 

53.  Disposal  of  estate. — The  creditors  may  at  any  meeting  pass 
any  resolution  or  order  directing  the  assignee  how  to  dispose  of  the 
estate,  or  any  part  thereof,  and  in  default  of  their  so  doing  he  shall, 
subject  to  the  directions,  order  and  instructions  he  may  from  time 
to  time  receive  from  the  inspectors  (if  any)  with  regard  to  the  mode, 
terms  and  conditions  on  which  he  may  dispose  of  the  whole  or  any 
part  of  the  estate,  sell  and  dispose  of  the  same  in  such  manner  as 
seems  to  him  most  advantageous  in  the  interests  of  the  estate,  sub- 
ject always  to  the  provisions  of  this  Act;  but  the  assignee,  or  any 
inspector  or  the  solicitor  of  the  estate,  shall  not  purchase,  directly 
or  indirectly,  any  part  of  the  stock  in  trade,  debts  or  any  assets  of 
any  description  of  the  estate. 

64.  ( 1 )  Leases. — If  the  debtor,  at  the  date  of  the  assignment  is 
a  tenant  of  property,  the  assignee  shall,  notwithstanding  any  condi- 
tion, covenant  or  agreement  that  such  tenancy  shall  determine  in 
case  of  the  bankruptcy  or  insolvency  of  the  tenant,  have  the  right 
to  hold  and  retain  such  property  for  a  period  not  exceeding  three 
months  from  the  date  of  the  assignment,  or  until  the  expiration  of 
the  tenancy,  whichever  shall  first  happen  on  the  same  terms  and  con- 
ditions as  the  debtor  might  have  held  such  property  had  no  assign- 
ment been  made. 

(2)  If  the  debtor  at  the  date  of  the  assignment  is  a  tenant  of 
property,  the  tenancy  of  which  is  not  determined  by  his  insolvency, 
the  assignee,  under  the  authority  of  the  creditors,  may  give  notice 
in  writing  to  the  lessor  of  his  wish  to  determine  the  same  at  the  ex- 
piration of  three  months  from  the  giving  of  such  notice,  and  such 
tenancy  shall  terminate  at  the  expiration  of  such  three  months;  but 
nothing  herein  shall  prevent  the  assignee,  un<ler  the  authority  of  tho 
creditors,  from  selling,  transferring  or  otherwise  disposing  of  any 
lease  or  leasehold  premises,  or  any  interest  of  the  debtor  therein. 
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for  the  unexpired  term  thereof,  or  any  party  thereof,  to  as  full  an 
extent  as  could  have  been  done  by  the  debtor  had  an  assignment  not 
been  made;  and  if  there  is  any  covenant,  condition  or  agreement 
that  the  lessee  or  his  assigns  should  not  assign  or  sub-let  the  pro- 
perty without  the  leave  or  consent  of  the  lessor,  or  other  person, 
such  covenant,  condition  or  agreement  shall  be  of  no  effect  in  case 
of  such  sale,  transfer,  sub-lease  or  disposition  of  the  lease  or  lease- 
hold property  as  aforesaid,  if  a  Judge  of  the  Supreme  Court,  on  the 
application  of  the  assignee,  and  after  notice  of  such  application  to 
the  lessor  or  other  person  whose  leave  or  consent  is  required,  approve 
of  the  sale,  transfer,  sub-lease,  or  disposition  so  made  of  the  lease 
or  leasehold  property. 

(3 )  The  lessor  may,  in  the  event  of  the  tenancy  being  determined 
by  the  assignee  by  notice  in  manner  hereinbefore  provided,  file  a 
claim  against  the  debtor's  estate  for  the  damages  (if  any)  sustained 
in  consequence  of  such  termination,  which  claim  shall  be  proved  in 
a  similar  manner  to  ordinary  claims  against  the  estate;  and  in  his 
proof  of  claim  he  shall  set  forth  the  amount  of  damages  claimed  and 
how  such  amount  is  arrived  at;  and  any  such  claim  may  be  objected 
to  in  the  same  manner  as  herein  provided  in  regard  to  claims  made 
against  the  estate;  and  the  lessor,  on  his  claim  being  established  or 
allowed,  shall  have  all  the  rights  of  voting  and  otherwise  enjoyed  by 
ordinary  unsecured  creditors  who  have  proved  claims  against  the 
estate. 

(4)  In  estimating  such  damages,  regard  shall  be  had  to  the 
rental  payable  under  the  tenancy  so  determined,  and  to  the  yearly 
value  of  the  property  at  the  time  of  such  termination,  and  regard 
shall  also  be  had  to  the  additional  value  given  to  the  property  by 
any  buildings,  fixtures,  or  improvements  placed  thereon  by  the 
debtor,  or  those  through  whom  he  claims,  but  no  regard  shall  be  had 
to  the  chance  of  leasing  the  property  at  a  greater  or  less  rent  than 
that  payable  by  the  debtor  or  his  estate  at  the  time  of  the  termina- 
tion of  the  tenancy. 

(5)  The  lessor  shall  have  a  privileged  claim  against  the  estate 
of  the  debtor  for  arrears  of  rent  due  or  accruing  due  in  respect  of 
the  six  months  next  preceding  the  date  of  the  assignment,  together 
with  all  costs  of  distraint  properly  made  before  the  date  of  assign- 
ment in  respect  to  the  rent  or  any  part  of  the  rent  hereby  made  a 
privileged  claim,  but  for  all  other  arrears  of  rent  he  shall  have  a 
claim  provable  against  the  estate  as  an  ordinary  creditor.  He  shall 
also  have  a  privileged  claim  against  the  estate  for  all  rent  accruing 
due  after  the  date  of  assignment  during  the  period  the  property  and 
premises  are  held  by  the  assignee. 

(6)  The  lessor  shall  not  be  entitled  to  distrain  upon  the  goods 
of  the  assignee  after  they  become  vested  in  the  assignee,  and  all 
goods  then  distrained  upon  shall,  on  demand,  be  delivered  by  the 
person  holding  them  to  the  assignee,  but  the  lessor  shall  not  by  rea- 
son of  such  delivery  be  deprived  of  any  lien  or  rights  in  reference  to 
such  goods  which  he  may  have  acquired  by  such  distress,  should  the 
goods  be  claimed  by  and  be  delivered  to  any  person  other  than  the 
assignee. 

(7)  The  lessor  shall  not  be  entitled  to  any  further  or  other  rent 
from  the  debtor  or  from  his  estate  than  as  set  forth  in  this  section. 
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55.  (1)  Disclaimer  of  liability  for  shares,  stocks,  etc. — When 
any  part  of  the  property  of  the  debtor  consists  of  shares  or  stock 
in  companies  or  unprofitable  contracts,  or  of  any  other  property  that 
is  not  saleable  or  reaaily  saleable  by  reason  of  its  binding  the  pos- 
sessor thereof  to  the  performance  of  any  onerous  act  or  to  the  pay- 
ment of  a  sum  of  money,  the  assignee  may,  with  the  authority  of 
the  creditors,  by  writing  under  his  hand,  disclaim  such  property  at 
any  time  within  six  months  from  the  date  of  his  appointment,  not- 
withstanding that  he  has  endeavored  to  sell,  or  has  taken  possession 
of  such  property,  or  has  exercised  any  act  of  ownership  in  relation 
thereto:  Provided  that  when  any  such  property  has  not  come  to  the 
knowledge  of  such  assignee  within  six  montns  after  his  appointment 
he  may  disclaim  such  property  at  any  time  within  six  months  after 
he  first  became  aware  thereof. 

(2)  Such  disclaimer  shall  operate  to  determine  as  from  the  date 
thereof,  the  rights,  interests,  and  liabilities  of  the  debtor  and  his 
property  in  or  in  respect  of  the  property  disclaimed,  and  shall  also 
discharge  the  assignee  from  all  personal  liability  in  respect  of  the  pro- 
perty disclaimed  as  from  the  date  when  the  property  vested  in  him, 
but  shall  not,  except  so  far  as  is  necessary  for  the  purpose  of  releas- 
ing the  debtor  and  his  property  and  the  assignee  from  liability, 
affect  the  rights  or  liabilities  of  any  other  person. 

( 3 )  The  assignee  shall  not  be  entitled  to  disclaim  any  property 
in  pursuance  of  this  section  in  any  case  where  an  application  in 
writing  has  been  made  to  the  assignee,  by  any  person  interested  in 
the  property,  requiring  him  to  decide  whether  he  will  disclaim  or 
not,  and  the  assignee  has,  for  a  period  of  one  month  after  the  re- 
ceipt of  such  application,  or  such  extended  period  as  may  be  allowed 
by  a  Judge  of  the  Supreme  Court,  declined  or  neglected  to  give 
notice  whether  he  disclaims  the  property  or  not;  and  in  the  case  of 
a  contract,  if  the  assignee,  after  such  application  as  aforesaid,  does 
not,  within  the  said  period  or  extended  period,  disclaim  the  contract, 
he  shall  be  deemed  to  have  adopted  it. 

(4)  A  Judge  of  the  Supreme  Court  may,  on  the  application  of 
any  person  who  is,  as  against  the  assignee,  entitled  to  tne  Dcncfit  or 
subject  to  the  burden  of  a  contract  made  with  the  debtor,  make  an 
order  rescinding  the  contract,  on  such  terms  as  to  payment  by  or 
to  either  party  of  damages  for  the  non-perforninnce  of  the  contract, 
or  otherwise,  as  to  the  Judge  may  seem  equitable,  and  any  damages 
payable  under  the  order  to  any  such  person  may  l)e  proved  by  him 
as  a  debt  provable  under  this  Act  against  the  estate  of  the  debtor. 

(5)  A  Judge  of  the  Supreme  Court  may,  on  application  by  any 
person  either  claiming  an  interest  in  any  disclaimed  property,  or 
under  any  liability  not  discharged  by  this  Act  in  respect  of  any  dis- 
claimed property,  and  on  hearing  such  persons  as  he  thinks  fit,  make 
an  order  for  the  vesting  of  the  property  in  or  delivery  thereof  to 
any  person  entitled  thereto,  or  to  whom  it  may  seem  just  that  tba 
same  should  be  delivered  by  way  of  compensation  for  such  ability 
as  aforesaid,  or  a  trustee  for  him,  and  on  such  terms  as  the  Judge 
thinks  just;  and  on  any  such  vesting  order  being  made  the  property 
comprised  therein  shall  vest  accordingly  in  the  person  named  therein 
in  that  behalf  without  any  conveyance  or  assignment  for  the  pur- 
pose. 

(6)  Any  person  injured  by  the  operation  of  a  discUimer  under 
this  section  shall  be  deemed  to  be  a  creditor  of  the  debtor  to  the 
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extent  of  the  injury,  and  may  prove  the  same  as  a  debt  provable 
under  this  Act  against  the  estate  of  the  debtor. 

(7)  The  provisions  of  this  section  shall  not  extend  to  leases  or 
leasehold  property. 

56.  Dividends  at  time  of  discharge  of  assignee. — All  dividends 
remaining  unclaimed  at  the  time  of  the  discharge  of  the  assignee 
shall  be  paid  over  to  the  Minister  of  Finance,  and  if  afterwards 
claimed  shall  be  paid  over  to  the  person  entitled  thereto. 

57.  Balance  of  estate  after  payment  of  claims. — If  any  balance 
remains  of  the  estate  of  the  debtor,  or  of  the  proceeds  thereof,  after 
the  payment  in  full  of  all  his  debts  and  liabilities  and  the  cost  of 
winding-up  his  estate,  such  balance  shall  be  paid  or  transferred  to 
the  debtor. 

58.  Discharge  of  assignee. — After  the  declaration  of  the  final 
dividend  the  assignee  shall  prepare  his  final  account  and  make  appli- 
cation to  a  Judge  of  the  Supreme  Court  for  his  discharge,  giving  at 
least  ten  days'  previous  notice  of  such  application  to  the  debtor,  and 
to  the  inspectors  (if  any)  and  to  the  creditors  by  circular;  and  he 
shall  produce  and  file,  in  such  application,  a  bank  certificate  of  the 
deposit  of  any  dividends  remaining  unclaimed,  and  of  any  balance  in 
his  hands,  and  also  a  statement,  under  oath,  showing  the  nominal  and 
realized  value  of  the  assets  of  the  insolvent,  the  amount  of  claims 
proved,  dividing  them  into  classes  according  to  the  nature  thereof, 
the  amount  and  rate  upon  the  dollar  of  dividends  paid  to  the  credi- 
tors, and  the  entire  expense  of  winding  up  the  estate.  The  Judge 
may,  after  causing  the  accounts  of  the  assignee  to  be  audited  by  the 
inspectors,  or  by  such  creditor,  or  by  such  competent  person  as  he 
may  name,  and  after  hearing  all  parties  interested,  grant,  condi- 
tionally or  unconditionally,  the  application  for  discharge  or  refuse  it, 
and  may  make  any  order  as  to  costs  which  he  thinks  proper. 

59.  Retention  hy  debtor  of  any  portion  of  estate  after  assign- 
ment.— If  after  the  date  of  the  assignment  the  debtor  retains  or 
receives  any  portion  of  his  estate  or  effects,  or  of  any  moneys, 
securities  for  money,  business  papers,  documents,  books  of  account  or 
evidences  of  debt,  belonging  or  appertaining  to  his  business  or 
estate,  and  retains  and  withholds  the  same  from  the  assignee,  without 
lawful  right,  the  assignee  may  apply  to  a  Judge  of  the  Supreme  or 
County  Court  for  an  order  for  the  delivery  thereof  to  him,  and  in 
default  of  delivery  in  conformity  with  such  order  the  debtor  may  be 
imprisoned  in  the  common  jail  until  the  same  are  delivered,  or  for 
such  time,  not  exceeding  one  year,  as  the  Judge  may  order;  but 
nothing  herein  shall  interfere  with  or  diminish  any  OLuer  penalty  to 
which,  under  this  Act,  he  may  be  subject  in  consequence  of  the  non- 
delivery of  such  property,  effects,  documents  or  money. 

60.  Time  and  place  of  creditors'  meetings. — The  creditors  may, 
at  any  meeting,  determine  where  subsequent  meetings  shall  be  held, 
but  in  default  of  their  so  doing  all  such  meetings,  after  the  first 
meeting,  shall  be  held  at  the  office  or  place  of  business  of  the  as- 
signee. 

61.  (1)  Procedure  at  creditors'  meetings. — At  all  meetings  the 
creditors  may  appoint  the  chairman,  and  in  default  of  such  appoint- 
ment the  assignee  shall  be  chairman. 
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(2)  The  chairman  shall  decide  all  disputes  or  questions  that 
may  be  raised  at  such  meetings  as  to  the  eligibility  of  a  creditor  to 
vote  or  as  to  the  amount  on  which  he  should  vote,  or  any  other  ques- 
tion of  procedure  at  such  meetings. 

(3)  The  chairman  shall  cause  to  be  kept  full  minutes  of  all 
proceedings,  resolutions  and  decisions  at  such  meetings,  and  shall 
include  therein  an  accurate  list  of  the  creditors  present  or  repre- 
sented, which  minutes  shall  be  signed  by  him  and  shall  be  filed  with 
and  kept  by  the  assignee,  and  on  the  final  discharge  of  the  aBsignee, 
shall  be  deposited  with  the  District  Registrar  of  the  Supreme  Court 
as  ordered  by  the  Judge  granting  such  discharge. 

62.  ( 1 )  Voting. — A  creditor  shall  be  entitled  to  vote  at  any 
meeting  of  creditors  in  respect  of  and  to  the  extent  of  his  dlaim 
against  the  estate  as  determined  by  this  Act,  but  such  creditor  shall 
not  be  entitled  to  vote  at  any  meeting  of  creditors  until  he  has 
proved  his  claim  in  manner  hereinbefore  provided,  and  if  his  claim 
is  dependent  upon  a  condition  or  contingency,  or  for  other  reason 
does  not  bear  a  certain  value,  not  until  the  value  of  such  claim 
has  been  ascertained  in  manner  hereinbefore  provided. 

(2)  In  the  case  of  contested  claims  the  creditor  shall,  until  such 
contestation  is  decided  or  an  agreement  between  such  creditor  and 
the  assignee  is  arrived  at,  be  considered  as  a  creditor  for  the  amoimt 
admitted  by  the  assignee   (if  any). 

(3)  Persons  purchasing  claims  against  the  estate  after  the 
date  of  assignment  shall  not  be  entitled  to  vote  in  respect  of  such 
claims,  but  shall  in  all  other  respects,  unless  otherwise  specially  pro- 
vided, have  the  same  rights  as  other  creditors. 

(4)  The  assignee,  his  partner,  agent,  clerk  or  employee,  or  any 
person  in  the  employ  of  a  partnership  or  company  of  which  he  is  a 
member,  shall  not  be  entitled  to  vote  upon  any  resolution  affecting 
the  remuneration  or  removal  from  office  or  the  conduct  of  the  as- 
signee, or  the  security  to  be  given  by  him,  but  on  all  other  ques- 
tions, if  creditors,  they  may  vote  as  such  creditors. 

63.  Proxies. — Except  as  herein  otherwise  provided,  no  creditor 
shall  vote  at  any  meeting  unless  present  personally  or  represented 
by  some  person  having  written  authority,  which  may  be  by  power 
of  attorney,  letter,  post  card,  or  telegraphic  message,  such  author- 
ity to  be  filed  with  the  assignee.  Such  authority  may  be  either  gen- 
eral or  limited,  but  in  no  case  shall  the  assignee,  his  partner,  or  any 
one  in  his  employ,  or  in  the  employ  of  a  partnership  or  company  of 
which  he  is  a  member,  act  for  or  represent  any  creditor  of  the  estate. 

64.  Assignee  subject  to  summary  jurisdiction  of  Court. — Every 
assignee  shall  be  subject  to  the  summary  jurisdiction  of  the  Supreme 
or  County  Court  in  the  same  manner  and  to  the  same  extent  as  the 
ordinary  officers  of  the  Court  are  subject  to  its  jurisdiction,  and  the 
Court  may  compel  him  to  perform  his  duties,  or  may  restrain  him 
from  taking  or  continuing  proceedings  which  are  not  in  the  interest 
of  the  estate,  or  of  the  creditors  generally,  and  obedience  by  the  aa- 
signee  to  any  order  of  the  Court  may  be  enforced  by  the  Court 
under  the  penalty  of  imprisonment  as  for  contempt  of  Court,  and 
by  removal  from  his  office. 

65.  Application  to  Judge  to  rescind  resolution  passed  at  or«di' 
tors'  meeting. — Any  one  or  more  creditors  whose  claims  in  the  *8K^ 
gate  exceed  ten  per  cent,  in  value  of  all  claims  ranking  against  the 
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estate,  who  are  entitled  to  vote,  and  who  are  dissatisfied  with  any 
resolution  adopted,  or  orders  made  by  the  creditors  or  the  inspect- 
ors, or  with  any  action  of  the  assignee  for  the  disposal  of  the 
estate,  or  any  part  thereof,  or  for  the  disposal  of  the  same,  or  with 
reference  to  any  matter  connected  with  the  management  or  the 
winding-up  of  an  estate,  or  with  any  decision  of  the  chairman  of  a 
meeting,  may,  within  two  days  after  the  adoption  of  the  resolution, 
or  the  making  of  the  order  or  decision,  or  the  performance  of  the 
action  complained  of,  give  to  the  assignee  notice  that  he  or  they  will 
apply  to  a  Judge  of  the  Supreme  or  County  Court  on  the  day  and 
at  the  hour  fixed  in  such  notice,  not  being  later  than  two  days  after 
such  notice  has  been  given,  or  as  soon  thereafter  as  the  parties  may 
be  heard  before  such  Judge,  to  rescind  such  resolution  or  order  or  to 
reverse  such  decision,  or  for  such  order  as  is  indicated  in  such 
notice,  and  the  Judge,  after  hearing  the  inspectors,  the  assignee  and 
creditors  present  at  the  time  and  place  so  fixed,  may  approve  of, 
rescind,  or  modify  the  said  resolution  or  order,  decision,  or  action, 
or  make  such  order  in  the  premises  as  to  him  seems  proper.  In  case 
of  the  application  not  being  proceeded  with,  or  being  refused,  the 
parties  appealing  shall  pay  all  costs  occasioned  thereby,  otherwise 
the  costs  and  expenses  shall  be  at  the  discretion  of  the  Judge. 

66.  Delegation  of  power  to  Inspectors. — The  creditors  may  gen- 
erally or  for  a  special  occasion  delegate  to  the  inspectors  any  of  tne 
powers  conferred  upon  them  by  sections  30,  sub-section  (a),  38,  44, 
and  55,  sub-section   (2). 

67.  Reference  to  Judge  for  discretion  as  to  matters  not  provided 
for. — If  any  matter  arises  in  connection  with  any  assignment  under 
this  Act  not  provided  for  herein,  such  matter  may  be  referred  sum- 
marily to  a  Judge  of  the  Supreme  or  County  Court  by  the  assignee, 
or  the  inspectors,  or  by  any  creditor  for  an  amount  of  one  hundred 
dollars  or  more,  and  upon  such  application  such  Judge  may  give 
such  directions  as  to  notifying  other  parties  and  as  to  other  matters 
as  he  may  think  proper,  and  may  make  such  order  as  he  may  think 
fit,  including  the  costs  of  the  application. 

68.  Security  hy  assignee. — At  any  time  after  an  assignment  is 
executed,  the  debtor,  the  inspectors  or  any  creditor  for  one  hundred 
dollars  or  more,  may  apply  to  a  Judge  of  the  Supreme  or  County 
Court  to  fix  the  security  to  be  given  by  the  assignee  for  the  faithful 
performance  of  his  duties  as  such  assignee,  and  for  accounting  for 
all  moneys  and  property  coming  to  his  hands.  If  such  order  as  is 
made  by  such  Judge  is  not  carried  out  by  such  assignee,  such  Judge 
may  remove  him  and  appoint  some  other  person  in  his  place,  and 
such  order  appointing  a  new  assignee  may  be  registered  as  provided 
in  section  25  for  the  registration  of  a  resolution  of  creditors,  and 
with  the  same  effect. 

69.  This  Act  not  to  interfere  with  insolvency  laws. — This  Act  is 
not  intended  to  interfere  with  the  insolvency  laws  which  may  from 
time  to  time  be  in  force  in  this  Province,  but  this  Act  is  intended  to 
be  subject  to  such  laws. 

70.  Repeal. — Chapter  11  of  the  Revised  Statutes,  1897,  being  the 
"  Creditors'  Trust  Deeds  Act,"  and  Acts  amending  tKe  same,  are  here- 
by repealed. 

71.  Gommencement. — This  Act  shall  not  come  into  force  until 
proclaimed  by  the  Lieutenant-Governor-in-Council. 


I 


BRITISH  COLUMBIA.  415 

72.  Registration,  how  effected. — The  registration  of  an  assign- 
ment  iinder  the  provisions  of  section  14  and  of  a  copy  of  a  resolution 
of  creditors  \mder  the  provisions  of  section  25,  shall  be  effected  by 
filing  said  documents  in  the  respective  offices  mentioned  in  said  sec- 
tions. 

73.  For  the  registration  of  an  assignment  in  a  Land  Registry 
Office,  or  Land  Titles  Office,  there  shall  be  charged  a  fee  of  two  dol- 
lars and  for  the  registration  under  section  25  of  a  copy  of  the  reso- 
lution of  creditors  requiring  tue  assignee  to  transfer  the  estate  there 
shall  be  charged  a  fee  of  two  dollars. 
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MANITOBA  ASSIGNMENTS  AND  PREFERENCES 

ACT. 

REVISED  STATUTES  OF  MANITOBA,  1903. 

CHAPTER  8. 

An  Act  Respectikg  Assignments  and  Pbefb3ences  bt  Insolvent 

Pebsons. 

Short  Title  s.  1 

Official  Assignee ss.  2-4 

Appointment  of,  s.  2. 

Security  of,  a.  3. 

Compensation  for  expense  of  furnishing  security,  s.  4. 
Assignments ss.  5-15 

Who  may  be  assignee,  s.  5. 

Form  of  assignment,  s.  6. 

EflFect  of,  8.  7. 

To  have  precedence  over  attachments,  etc.,  s.  8. 

Sheriff  to  hand  over  property  to  assignee,  s.  9. 

Amendment  of  assignment,  s.  10. 

Publication  of  notice,  s.  11. 

Registration  of  assignment,  s.  12. 

Penalty  for  not  publishing  or  registering,  s.  13. 

Compelling  publication  and  registration,  s.  14. 

Failure  to  publish  or  register  not  to  invalidate  assignment,  s.  15. 
Creditors'  Assignee   ss.  16,  17 

Appointment  of,  s.  16. 

Transfer  of  estate  to,  s.  17. 
Meetings  of  Creditors  ss.  18-22 

Calling  first  meeting,  s.  18. 

Calling  at  creditors'  request,  s.  19. 

Directions  by  Judge  when  creditors  fail  to  give,  s.  20. 

Voting  at  meetings,  s.  21. 

How  votes  computed,  s.  22. 
Creditors'  Claims    ss.  23-33 

Proof  of  claims,  s.  23. 

Limiting  time  for,  s.  24. 

Unaccrued  claims,  s.  25. 

Set-off,  s.  26. 

Individual  and  partnership  estates,  s.  27. 

Priority  of  wages  or  salary,  s.  28. 

Valuing  securities,  s.  29. 

Negotiable  instruments,  s.  30. 

Remedy  for  not  valuing,  s.  31. 

Contesting  claims,  s.  32. 

Objections  by  assignor,  s.  33. 
Dividends ss.  34,  35 

When  to  be  paid,  s.  34. 

Notice  of,  s.  35. 
Administration  of  Estate  ss.  36,  37 

Assets  not  to  be  removed  from  Manitoba,  s.  36. 

Accounts,  s.  37. 
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Fraudulent  or  Preferential  Assignments 98.  38-49 

Fraudulent,  s.  38. 

With  intent  to  prefer,  s.  39. 

Having  effect  of  preferring,  void  against  creditors  affected,  s.  40. 

Having  such  effect  void  against  assignee,  s.  41. 

What  transactions  have  effect  of  preferring,  s.  42. 

Meaning  of  term  "  creditor."  s.  43. 

Protection  of  certain  transactions,  s.  44. 

Transfer  of  purchase  price  to  vendor's  creditor,  s.  45. 

Restoration  of  security,  s.  46. 

Protection  of  claims  for  wages,  etc.,  s.  47. 

Actions  to  rescind,  s.  48. 

Following  proceeds,  s.  49. 

Examination  of  Assignor  and  Others  ss.  50-56 

Power  to  examine,  s.  50. 

Procedure  on  examination  of  assignor,  s.  51. 

Punishment  for  default,  s.  52. 

Service  of  appointment,  s.  53. 

Conduct  of  examination,  s.  54. 

Ck>mpelling  attendance  and  production,  s.  55. 

Production  of  books,  etc.,  by  third  parties,  s.  56. 
Remuneration  of  Assignees  and  Inspectors ss.  57-59 

Fixing  assignee's  remuneration,  s.  57. 

Where  not  fixed  before  final  dividend,  s.  58. 

Fixing  inspectors',  s.  59. 
Affidavits s.  60 

His  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  Manitoba,  enacts  as  follows: — 

SHOBT  TITUE. 

1.  Short  title. — This  Act  may  be  cited  as  "The  Assignments 
Act,"  1  and  2  Ed.  7,  c.  2,  s.  42. 

OFFICIAL  ASSIGNEES. 

2.  Appointment  of  official  assignee. — The  Lieutenant-Grovemor  in 
Council  may  appoint  one  person  in  each  judicial  district  of  this  Pro- 
vince to  be  an  official  assignee  under  this  Act.  1  and  2  Ed.  7,  c.  2, 
s.  1. 

3.  Security  to  be  given  by  official  assignee. — No  official  assignee 
nhall  accept  any  assignment  or  trust,  or  execute  any  duties  under  this 
Act,  unless  and  until  he  has  given  security  to  the  satisfaction  of  the 
l.ieutenant-Governor  in  Council,  by  bond  or  bonds  or  otherwise,  to 
His  Majesty,  His  heirs  and  successors,  in  the  sum  of  ten  thousand 
dollars  for  the  due  accounting  and  payment  over  of  all  moneys 
received  by  him  as  such  assignee.     1  and  2  Ed.  7,  c.  2,  a.  40. 

4.  Expense  of  furnishing  bond. — An  official  assignee  may  charge 
up  to  each  estate  which  comes  into  his  hands  the  sum  of  five  dollars 
to  re-imburse  himself  the  expense  incident  to  the  furnishing  of  said 
bonds.     1  and  2  Ed.  7,  c.  2,  s.  41. 

27 — PARKER. 
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ASSIGNMENTS. 

5.  General  assignment  not  in  accordance  with  Act,  when  void. — 
Every  assignment  for  the  general  benefit  of  creditors  which  is  not 
void  under  any  of  the  sections  of  this  Act  numbered  fron\  thirty-eight 
to  forty-two,  inclusive  of  both  such  numbers,  but  is  not  made  to  an 
official  assignee,  nor  to  any  other  person  with  the  consent  of  the  pro- 
portion of  creditors  prescribed  by  the  forty-fourth  section  of  this 
Act,  shall  be  absolutely  null  and  void  to  all  intents  and  purposes. 
1  and  2  Ed.  7,  c.  2,  s.  3,  s-s.  3, 

6.  Form  of  assignment  for  general  benefit  of  creditors. — Every 
assignment  made  under  this  Act  for  the  general  benefit  of  creditors 
shall  be  valid  and  sufficient  if  it  is  in  the  words  following,  that  is 
to  say: — "All  my  personal  property  and  all  my  real  estate,  credits 
and  eflFects,  which  may  be  seized  and  sold  under  execution,"  or  if 
it  is  in  words  to  the  like  efi'ect;  and  an  assignment  so  expressed  shall 
vest  in  the  assignee  all  the  real  and  personal  estate,  rights,  property, 
credits  and  eflFects,  whether  vested  or  contingent,  belonging  at  the 
time  of  the  assignment  to  the  assignor,  except  such  as  are  by  law 
exempt  from  seizure  or  sale  under  execution  or  other  legal  proceed- 
ings, subject,  however,  as  regards  lands,  to  the  provisions  of  "  The 
Registry  Act "  and  "  The  Real  Property  Act "  as  to  the  registration 
of  the  assignment.     1  and  2  Ed.  7,  c.  2,  s.  5. 

7.  All  assignments  for  general  benefit  of  creditors  to  be  subject 
to  this  Act. — Every  assignment  hereafter  executed  in  accordance  with 
this  Act  for  the  general  benefit  of  creditors,  whether  the  assignment 
is  or  is  not  expressed  to  be  made  under  or  in  pursuance  of  this  Act, 
and  whether  the  debtor  has  or  has  not  included  all  his  real  and  per- 
sonal estate,  shall  vest  the  estate,  whether  real  or  personal  or  partly 
real  and  partly  personal,  thereby  assigned  in  the  assignee  therein 
named  for  the  general  benefit  of  creditors,  and  such  assignment  and 
the  property  thereby  assigned  shall  be  subject  to  all  the  provisions 
of  this  Act,  and  the  provisions  of  this  Act  shall  apply  to  the  assignee 
named  in  such  assignment.    1  and  2  Ed.  7,  c.  2,  s.  6. 

8.  Assignments  to  take  precedence  of  judgments,  executions,  etc. 
— ^An  assignment  for  the  general  benefit  of  creditors  under  this  Act 
shall  take  precedence  of  all  attachments  of  debts  by  way  of  garnish- 
ment where  the  money  has  not  been  actually  paid  over  to  the  garnish- 
ing creditor,  as  well  as  of  all  other  attachments  and  of  all  judg- 
ments and  registered  certificates  of  judgments  and  of  all  executions 
not  completely  executed  by  payment,  subject  to  the  lien,  if  any,  of 
execution  or  attaching  creditors  for  their  costs.  1  and  2  Ed.  7,  c.  2, 
8.  11. 

9.  Shdriff  to  hand  over  property  seized. — In  case  a  deed  of  as- 
signment as  aforesaid  has  been  duly  executed  and  registered,  the 
sheriflT  or  bailiflf  of  a  County  Court  having  seized  property  of  the 
assignor  under  execution  or  attachment  shall,  upon  receiving  a  copy 
of  the  assignment,  duly  certified  by  the  clerk  of  the  County  Court 
in  the  office  of  which  it  is  registered,  forthwith  deliver  to  the  as- 
signee all  the  estate  and  eflFects  of  the  execution  debtor  in  his  hands, 
upon  payment  by  the  assignee  to  the  sheriflF  or  bailiflF  of  his  fees 
and  charges  and  the  costs  of  the  execution  creditor  or  creditors  who 
has  or  have  a  lien  as  above  provided.  If  the  sheriflf  or  bailiflF  has 
sold  the  debtor's  estate  or  any  party  thereof,  he  shall  deliver  to  the 
assignee  the  moneys  so  realized  by  him,  less  his  fees  and  the  said 
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execution  creditor's  costs.  The  assignee  shall  have  the  same  power 
to  enforce  a  return  and  the  same  remedies  for  failure  or  neglect  to 
return  that  an  execution  creditor  has  under  "  The  King's  Bench 
Act,"  or  "The  County  Courts  Act,"  or  otherwise.  58  and  69  V.  c. 
6,  r.  695a,  part. 

10.  Amendment  of  assignment  by  Judge. — No  advantage  shall  be 
taken  or  gained  by  any  creditor  of  any  mistake,  defect  or  imperfec- 
tion in  any  assignment  under  this  Act  for  the  general  benefit  of 
creditors,  if  the  same  can  be  amended  or  corrected;  and  any  such 
mistake,  defect  or  imperfection  shall  be  amended  by  any  Judge  of  the 
Court'  of  King's  Bench  or  of  the  County  Court  in  the  office  of  which 
it  is  registered  or  by  this  Act  required  to  be  registered.  Such  amend- 
ment may  be  made  on  application  of  the  assignee  or  of  any  creditor 
of  the  assignor,  on  such  notice  being  given  to  other  parties  concerned, 
as  the  Judge  shall  think  reasonable;  and  the  amendment,  when  made, 
shall  have  relation  back  to  the  date  of  the  assignment,  but  so  as  not 
to  prejudice  the  rights  of  innocent  purchasers.  1  and  2  Ed  7,  c 
2,  s.  12. 

11.  Notice  of  assignment  to  be  published. — No  assignment  made 
for  the  general  benefit  of  creditors  under  this  Act  shall  be  within 
the  operation  of  "  The  Bills  of  Sale  and  Chattel  Mortgage  Act,"  but 
a  notice  of  the  assignment  shall,  as  soon  as  conveniently  possible,  be 
published  at  least  once  in  The  Manitoba  Gazette  and  not  less  than 
twice  in  at  least  one  newspaper  having  a  general  circulation  in  the 
judicial  district  in  which  the  property  assigned  is  situate.  1  and  2 
Ed.  7,  c.  2,  s.  13,  s-s.  1. 

12.  Assignment  to  be  registered. — A  counterpart  or  copy  of  every 
such"  assignment  shall  also,  within  ten  days  from  the  execution  there- 
of, be  registered  (together  with  an  affidavit  of  a  witness  thereto  of 
the  due  execution  of  such  counterpart  or  of  the  assignment  of  which 
the  copy  filed  purports  to  be  a  copy)  in  the  office  of  the  clerk  of  the 
County  Court  of  the  judicial  division  where  the  assignor,  if  a  resi- 
dent in  Manitoba,  resides  at  the  time  of  the  execution  thereof,  or,  if 
he  is  not  a  resident,  then  in  the  office  of  the  clerk  of  the  County 
Court  of  the  judicial  division  where  the  personal  property  so  as- 
signed is  or  where  the  principal  part  thereof  (in  case  the  assignment 
includes  property  in  more  judicial  divisions  than  one)  is  at  the  time 
of  the  execution  of  such  assignment;  and  such  clerks  shall  file  all 
such  instruments  presented  to  them  respectively  for  that  purpose  and 
shall  indorse  thereon  the  time  of  receiving  the  same  in  their  respec- 
tive offices,  and  the  same  shall  be  kept  there  for  the  inspection  of  all 
persons  interested  therein.  The  said  clerks  respectively  shall  number 
and  enter  such  assignments,  and  be  entitled  to  the  same  fees  for 
services  in  the  same  manner  as  if  such  assignments  had  been  regis- 
tered under  "  The  Bills  of  Sale  and  Chattel  Mortgage  Act."  1  and 
2  Ed.  7,  c.  2,  8.  13,  8-s.  2. 

13.  Penalty  for  neglecting  publication  or  registration. — If  the 
said  notice  is  not  published  in  the  regular  number  of  The  Manitoba 
Gazette  and  in  such  newspaper  as  aforesaid  within  ten  days  from 
the  execution  of  the  assignment  by  the  assignor,  or  if  the  assign- 
ment is  not  registered  as  aforesaid  within  ten  days  from  the  exeeu- 
tion  thereof,  the  assignor  shall  be  liable  to  a  penalty  of  twenty-five 
dollars  for  each  and  every  day  which  shall  pass  after  the  issue  of 
the  number  of  the  newspaper  in  which  the  notice  should  have  ap- 
peared until  the  same  shall  have  been  published;  and  a  like  penalty 
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for  each  and  every  day  which  shall  pass  after  the  expiration  of  ten 
days  from  the  execution  of  the  assignment  by  the  assignor  until  the 
same  shall  have  been  registered. 

(a).  The  assignee  shall  be  subject  to  a  like  penalty  for  any  such 
delay  for  each  and  every  day  which  shall  pass  after  the  expiration 
of  ten  days  from  the  delivery  of  the  assignment  to  him,  or  of  ten 
days  after  his  assent  thereto.  The  burden  of  proving  the  time  of 
such  delivery  or  assent  shall  be  upon  the  assignee. 

(6).  Such  penalties  may  be  recovered  summarily  with  costs 
before  any  Judge  of  the  Court  of  King's  Bench,  and  one-half  of  the 
penalty  shall  go  to  the  party  suing  and  the  other  half  for  the  bene- 
fit of  the  estate  of  the  assignor. 

(c).  Liability  of  official  assignee. — In  case  of  an  assignment  to 
an  official  assignee,  he  shall  not  be  liable  for  any  of  the  penalties 
imposed  in  this  section  unless  he  has  been  paid  or  tendered  the  cost 
of  advertising  and  registering  the  assignment  a  reasonable  time 
before  the  time  required  for  so  advertising  and  registering,  nor  shall 
he  be  compelled  to  act  under  the  assignment  until  his  costs  in  that 
behalf  are  paid  or  tendered  to  him.     1  and  2  Ed.  7,  c.  2,  s.  14. 

14.  Compelling  publication  and  registration. — In  case  the  as- 
signment is  not  registered  and  notice  thereof  published  within  the 
time  hereinbefore  prescribed,  an  application  may  be  made  by  any  one 
interested  in  the  assignment  to  a  Judge  of  the  Court  of  King's  Bench 
to  compel  the  registration  of  the  assignment  and  publication  of 
such  notice;  and  the  Judge  shall  make  his  order  in  that  behalf,  and 
with  or  without  costs,  or  upon  the  payment  of  costs  by  such  person 
as  he  may  in  his  discretion  direct  to  pay  the  same.  1  and  2  Ed.  7, 
c.  2,  s.  16. 

15.  Assignment  not  invalidated  by  omission  to  publish,  etc. — 
The  omission  to  publish  or  register  as  aforesaid,  or  any  irregularity 
in  the  publication  or  registration  shall  not  invalidate  the  assignment. 
1  and  2  Ed.  7,  c.  2,  s.  16. 


creditors'  assignee. 


16.  Appointment  of  substituted  assignee. — A  majority  in  num- 
ber and  value  of  the  creditors  who  have  proved  claims  to  the  amount 
of  one  hundred  dollars  or  upwards  may  at  their  discretion  substitute 
any  other  person  for  an  assignee  to  whom  an  assignment  has  been 
made.     1  and  2  Ed.  7,  c.  2,  s.  8,  s-s.  1. 

17.  Rights  and  duties  of  the  substituted  assignee. — Where  a  new 
assignee  is  substituted  or  appointed  as  in  the  last  preceding  section 
provided,  the  estate  shall  forthwith  vest  in  the  new  or  additional 
assignee,  without  a  conveyance  or  transfer,  and  he  shall  register  an 
affidavit  of  his  appointment  in  the  office  in  which  the  original  assign- 
ment was  filed.  Such  an  affidavit  may  also  be  registered  under  "The 
Registry  Act,"  or  filed  under  "  The  Real  Property  Act,"  and  such 
registration  or  filing  shall  have  the  same  effect  as  the  registration 
of  a  conveyance  or  filing  of  a  transfer.  1  and  2  Ed.  7,  c.  2,  s.  8, 
s-s.  2. 
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MEETINGS  OF  CREDITORS. 


18.  Assignee  to  call  meeting  of  creditors. — It  shall  be  the  duty 
of  the  assignee  immediately  to  inform  himself,  by  reference  to  the 
debtor  and  his  records  of  account,  of  the  names  and  residences  of 
the  debtor's  creditors,  and,  within  five  days  from  the  date  of  assign- 
ment, to  convene  a  meeting  of  the  creditors  for  the  appointment  of 
inspectors  and  the  giving  of  directions  with  reference  to  the  disposal 
of  the  estate,  by  mailing  prepaid  and  registered  to  every  creditor 
known  to  him  a  circular  calling  a  meeting  of  creditors  to  be  held 
in  his  office,  or  some  other  convenient  place  to  be  named  in  the 
notices,  not  later  than  twelve  days  after  the  mailing  of  such  notice; 
and  he  shall  also  publish  such  notice  by  advertisement  in  The  Mani' 
toha  Gazette  in  the  first  issue  after  the  expiration  of  such  period  of 
five  days.     1  and  2  Ed.  7,  c.  2,  s.  17. 

19.  Meeting  of  creditors  by  request  of  majority  thereof. — In  case 
of  a  request  in  writing  signed  by  a  majority  of  the  creditors  having 
claims  duly  proved  of  one  hundred  dollars  and  upwards,  computed 
according  to  the  provisions  of  the  twenty-second  section  of  this  Act, 
it  shall  be  the  duty  of  the  assignee,  within  two  days  after  receiving 
such  request,  to  call  a  meeting  of  the  creditors  at  a  time  not  later 
than  twelve  days  after  the  assignee  receives  the  request.  In  case  of 
default,  the  assignee  shall  be  liable  to  a  penalty  of  twenty-five  dol- 
lars for  every  day  after  the  expiration  of  the  time  limited  for  the 
calling  of  the  meeting  until  the  meeting  is  called.  1  and  2  Ed.  7,  e. 
2,  s.  18,  s-s.  1. 

20.  Judge  to  give  directions  in  case  creditors  do  not  attend. — 
In  case  a  sufficient  number  of  creditors  do  not  attend  the 
meeting  mentioned  in  the  last  preceding  section,  or  fail  to  give  direc- 
tions with  reference  to  the  disposal  of  the  estate,  any  of  the  Judges 
aforesaid  may  give  all  necessary  directions  in  that  behalf.  1  and  2 
Ed.  7,  c.  2,  s.  18,  8-8.  2. 

21.  Voting  at  meeting. — At  any  meeting  of  creditors  the  credi- 
,tors  may  vote  in  person,  or  by  proxy  authorized  in  writing;  but  no 

creditor  whose  vote  is  disputed  shall  be  entitled  to  vote  until  he 
has  filed  with  the  assignee  an  affidavit  in  proof  of  his  claim,  stating 
the  amount  and  nature  thereof.     1  and  2  Ed.  7,  c.  2,  8.  19. 

22.  Scale  of  votes. — Subject  to  the  provisions  of  the  sixteenth 
and  twentieth  sections  hereof,  all  questions  discussed  at  meetings  of 
creditors  shall  be  decided  by  the  majority  of  votes,  and  for  such  pur- 
pose the  votes  of  creditors  shall  be  calculated  as  follows: — 

For  every  claim  of  or  over  one  hundred  dollars,  and  lees  than 
two  hundred  dollars,  one  vote. 

For  every  claim  of  or  over  two  hundred  dollars,  and  leM  than 
five  hundred  dollars,  two  votes. 

For  every  claim  of  or  over  five  hundred  dollars,  and  less  than 
one  thousand  dollars,  three  votes. 

For  every  additional  one  thousand  dollars,  or  fraction  thereof, 
one  vote. 

(o).  Upon  claims  acquired  after  assignment. — No  person  shall 
be  entitled  to  vote  on  a  claim  acquired  after  the  assignment  unless 
the  entire  claim  is  acquired,  but  this  shall  not  apply  to  persona 
acquiring  notes,  bills  or  other  securiites  upon  which  thoy  are  liabis- 
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(b).  Casting  vote. — In  case  of  a  tie  the  assignee,  or,  if  there 
are  two  assignees,  then  the  assignee  nominated  for  that  purpose  bj 
creditors  (or  by  the  Judge  if  none  has  been  nominated  by  the  credi- 
tors), shall  have  a  casting  vote.     1  and  2  Ed.  7,  c.  2,  s.  20,  s-ss.  1-3. 

CBEDITOBS'   CLAIMS. 

23.  Proof  of  claim. — Every  person  claiming  to  be  entitled  to 
rank  on  the  estate  assigned  shall  furnish  to  the  assignee  particulars 
of  his  claim,  proved  by  affidavit  and  such  vouchers  as  the  nature 
of  the  case  admits  of.    1  and  2  Ed.  7,  c.  2,  s.  21,  s-s.  1. 

24.  Limiting  time  for  proof  of  claim. — In  case  a  person  claim- 
ing to  be  entitled  to  rank  on  the  estate  assigned  does  not,  within  a 
reasonable  time  after  receiving  notice  of  the  assignment  and  of  the 
name  and  address  of  the  assignee,  furnish  to  the  assignee  satisfac- 
tory proofs  of  his  claim,  as  provided  by  this  and  the  preceding  sec- 
tions of  this  Act,  a  Judge  of  the  Court  of  King's  Bench  may,  upon 
a  summary  application  by  the  assignee  or  by  any  other  person  inter- 
ested in  the  debtor's  estate  (of  which  application  at  least  three  days' 
notice  shall  be  given  to  the  person  alleged  to  have  made  default  in 
proving  a  claim  as  aforesaid),  order  that,  unless  the  claim  be  proved 
to  the  satisfaction  of  the  Judge  within  a  time  to  be  limited  by  the 
order,  the  person  so  making  default  shall  no  longer  be  deemed  a 
creditor  of  the  estate  assigned,  and  shall  be  wholly  barred  of  any 
right  to  share  in  the  proceeds  thereof;  and,  if  the  claim  is  not  so 
proved  within  the  time  so  limited,  or  within  such  further  time  as 
the  said  Judge  may  by  subsequent  order  allow,  the  same  shall  be 
wholly  barred,  and  the  assignee  shall  be  at  liberty  to  distribute  the 
proceeds  of  the  estate  as  if  no  such  claim  existed,  but  without  pre- 
judice to  the  liability  of  the  debtor  therefor. 

(a).  Not  to  interefere  with,  Trustee  Act. — This  section  is  not 
intended  to  interfere  with  the  protection  afforded  to  assignees  by  the 
fortieth  and  forty-first  sections  of  "  The  Manitoba  Trustee  Act."  1 
and  2  Ed.  7,  c.  2,  s.  21,  s-ss.  2,  3. 

25.  Creditor  may  prove  claim  not  due. — A  person  whose  claim 
has  not  accrued  due  shall  nevertheless  be  entitled  to  prove  under 
the  assignment  and  vote  at  meetings  of  creditors,  but  in  ascertain- 
ing the  amount  of  any  such  claim  a  deduction  for  interest  shall  be 
made  for  the  time  which  has  to  run  until  the  claim  becomes  due.  1 
and  2  Ed.  7,  c.  2,  s.  21,  s-s.  4. 

26.  Set  off. — The  law  of  set-off  shall  apply  to  all  claims  made 
against  the  estate  and  also  to  all  actions  instituted  by  the  assignee 
for  the  recovery  of  debts  due  to  the  assignor,  in  the  same  manner 
and  to  the  same  extent  as  if  the  assignor  were  plaintiff  or  defendant, 
as  the  case  may  be,  except  in  so  far  as  any  claim  for  set-off  shall  be 
affected  by  the  provisions  respecting  frauds  or  fraudulent  preferences 
of  this  or  any  other  Act.     1  and  2  Ed.  7,  c.  2,  s.  26. 

27.  How  claims  are  to  rank  where  different  estates. — If  any 
assignor  or  assignors  executing  an  assignment  under  this  Act  for  the 
general  benefit  of  his  or  their  creditors  owes  or  owed  debts  both  indi- 
vidually and  as  a  member  of  different  co-partnerships,  the  claims 
shall  rank  first  upon  the  estate  by  which  the  debts  they  represent 
were  contracted,  and  shall  only  rank  upon  the  other  or  others  after 
all  the  creditors  of  such  other  estate  or  estates  have  been  paid  in 
full.     1  and  2  Ed.  7,  c.  2,  s.  7. 
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28.  Workmen's  wages  not  exceeding  three  montha  privileged 
claims  under  assignment  for  benefit  of  creditors. — In  case  of  an  as- 
signment under  this  Act,  the  assignee  shall  pay,  in  priority  to  the 
claims  of  the  ordinary  or  general  creditors  of  the  person  making 
the  same,  the  wages  or  salary  of  all  persons  in  the  employ  of  such 
person  at  the  time  of  the  making  of  such  assignment,  or  within  one 
month  before  the  making  thereof,  not  exceeding  three  months'  wages 
or  salary,  such  wages  or  salary  to  be  for  arrears  only  and  not  for 
any  unearned  portion,  and  such  persons  shall  be  entitled  to  rank  as 
ordinary  or  general  creditors  for  the  residue,  if  any,  of  their  claims 
for  arrears  of  such  wages  or  salary.  The  provisions  of  this  section 
shall  apply  to  wages  or  salary,  whether  the  employment  in  respect 
of  which  the  same  may  be  payable  be  by  the  day,  week,  month  or 
year.     1  and  2  Ed,  7,  c.  2,  s.  4. 

29.  Creditors  to  value  securities. — ^Every  creditor  in  his  proof 
of  claim  shall  state  whether  he  holds  any  security  for  his  claim  or 
any  part  thereof;  and  if  such  security  is  on  the  estate  of  the  debtor, 
or  on  the  estate  of  a  third  party  for  whom  such  debtor  is  only 
secondarily  liable,  he  shall  put  a  specified  value  thereon;  and  the 
assignee,  under  the  authority  of  the  creditors,  may  either  consent 
to  the  right  of  the  creditor  to  rank  for  the  claim  after  deducting 
such  valuation,  or  he  may  require  from  the  creditor  an  assignment 
of  the  security  at  an  advance  of  ten  per  cent,  upon  the  specified 
value  to  be  paid  out  of  the  estate;  and  in  such  case  the  difference 
between  the  value  at  which  the  security  is  retained  and  the  amount 
of  the  gross  claim  of  the  creditor  shall  be  the  amount  for  which  he 
shall  rank  and  vote  in  respect  of  the  estate.  1  and  2  Ed.  7,  e.  2,  ». 
20,  s-8.  4. 

30.  Right  to  revalue  in  certain  cases. — If  a  creditor  holds  a 
claim  based  upon  negotiable  instruments  upon  which  the  debtor  is 
only  indirectly  or  secondarily  liable,  and  which  is  not  mature  or 
exigible,  such  creditor  shall  be  considered  to  hold  security  within  the 
meaning  of  the  last  preceding  section,  and  shall  put  a  value  on  the 
liability  of  the  party  primarily  liable  theeron  as  being  his  security 
for  the  payment  thereof;  but  after  the  maturity  of  such  liability 
and  iCs  non-payment  he  shall  be  entitled  to  amend  and  re-value  his 
claim.     1  and  2  Ed.  7,  c.  2,  s.  20,  s-s.  5. 

31.  When  creditor  holding  security  fails  to  value  same. — In  case 
a  person  claiming  to  be  entitled  to  rank  on  the  estate  assigned  holds 
security  for  his  claim  or  any  part  thereof,  of  such  a  nature  that  he 
is  required  by  this  Act  to  value  the  same,  and  he  fails  to  value  such 
security,  a  Judge  of  the  Court  of  King's  Bench  may,  upon  summary 
application  by  the  assignee  or  by  any  other  person  interested  in  the 
debtor's  estate,  of  which  application  three  days'  notice  shall  be  gives 
to  such  claimant,  order  that,  unless  a  specified  value  shall  be  placed 
on  such  security  and  notified  in  writing  to  the  assignee  within  a  time 
to  be  limited  by  the  order,  such  claimant  shall,  in  respect  of  the 
claim  or  the  part  thereof  for  which  the  security  is  held,  in  case  the 
security  is  held  for  part  only  of  the  claim,  be  wholly  barrf'd  of  any 
right  to  share  in  the  proceeds  of  such  estate;  and  if  a  specified  value 
is  not  placed  on  such  security,  and  notified  in  writing  to  the  assignee 
according  to  the  exigency  of  the  said  order,  or  within  such  further 
time  as  the  said  Judge  may  by  subsequent  order  allow,  the  said 
claim  or  the  said  part,  as  the  case  may  be,  shall  be  wholly  barred 
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as  against  such  estate,  but  without  prejudice  to  the  liability  of  the 
debtor  therefor.     1  and  2  Ed.  7,  c.  2,  s.  20,  s-s.  6. 

32.  Contestation  of  claim. — ^At  any  time  after  the  assignee  re- 
ceives from  any  person  claiming  to  be  entitled  to  rank  on  the  estate 
proof  of  his  claim,  notice  of  contestation  of  the  claim  may  be  served 
by  the  assignee  upon  the  claimant.  Within  thirty  days  after  the 
receipt  of  the  notice,  or  such  further  time  as  a  Judge  of  the  Court 
of  King's  Bench  may  on  application  allow,  an  action  shall  be 
brought  by  the  claimant  against  the  assignee  to  establish  the  claim, 
and  a  copy  of  the  statement  of  claim  in  the  action,  or  summons  in 
case  the  action  is  brought  in  a  County  Court,  shall  be  served  on 
the  assignee;  and,  in  default  of  such  action  being  brought  and  state- 
ment of  claim  or  summons  served  within  the  time  aforesaid,  the 
claim  to  rank  on  the  estate  shall  be  forever  barred. 

(a).  Service  of  process  on  solicitors. — The  notice  by  the  assignee 
shall  contain  the  name  and  place  of  business  of  one  of  the  solicitors 
of  the  Court  of  King's  Bench  for  Manitoba,  upon  whom  service  of 
the  statement  of  claim  or  summons  may  be  made;  and  service  upon 
such  solicitor  shall  be  deemed  sufficient  service  of  the  statement  of 
claim  or  summons.     1  Ed.  7,  c.  2,  s.  22. 

33.  Procedure  where  assignee  is  satisfied  with  proof  of  claim  and 
debtor  desires  to  dispute  same. — In  case  the  assignee  is  satisfied  with 
the  proof  adduced  in  support  of  a  claim,  but  the  debtor  disputes  the 
same,  such  debtor  shall  do  so  by  notice  in  writing  to  the  assignee, 
stating  the  grounds  upon  which  he  disputes  the  claim;  and  such 
notice  shall  be  given  within  ten  days  of  such  debtor  being  notified  in 
writing  by  the  assignee  that  he  is  satisfied  with  the  proof  adduced 
as  aforesaid,  and  not  afterwards  unless  by  special  leave  of  a  Judge 
of  the  Court  of  King's  Bench. 

( a ) .  If  upon  receiving  such  notice  of  dispute  the  assignee  does 
not  deem  it  proper  to  require  the  claimant  to  bring  an  action  to 
establish  his  claim,  he  shall  notify  the  debtor  in  writing  of  this 
fact,  and  the  debtor  may  thereupon,  and  within  ten  days  of  his  re- 
ceiving such  notice,  apply  to  the  said  Judge  for  an  order  requiring 
the  assignee  to  serve  a  notice  of  contestation.  The  Judge  shall  only 
make  such  order  if,  after  notice  to  the  assignee,  the  Judge  is  of 
opinion  that  there  are  good  grounds  for  contesting  the  claim.  In 
case  the  debtor  does  not  make  an  application  as  aforesaid,  the  deci- 
sion of  the  assignee  shall  as  against  him  be  final  and  conclusive  so 
far  as  regards  the  distribution  of  the  assigned  estate. 

(6)  If  upon  the  application  the  claimant  consents  in  writing, 
the  Judge  may,  in  a  summary  manner,  decide  the  question  of  tne 
validity  of  the  claim. 

(o).  If  an  action  is  brought  by  the  claimant  against  the  assignee, 
the  debtor  may  intervene  at  the  trial,  either  personally  or  by  counsel, 
for  the  purpose  of  calling  and  examining  or  cross-examining  wit- 
nesses.    1  and  2  Ed.  7,  c.  2,  s.  23. 


DIVIDENDS. 

34.  Dividends,  when  to  he  paid. — As  large  a  dividend  as  can  with 
safety  be  paid  shall  be  paid  by  every  assignee  under  this  Act  within 
six  months  from  the  date  of  anv  assignment  made  hereunder,  and 
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earlier  if  required  by  the  inspectors;  and  thereafter  a  further  divi- 
dend shall  be  paid  every  six  months,  and  more  frequently  if  required 
by  the  inspectors,  until  the  estate  is  wound  up  and  disposed  of.  1 
and  2  Ed.  7,  c.  2,  s.  28. 

35.  Notice  of  dividend  sheet. — So  soon  as  a  dividend  sheet  is  pre- 
pared notice  thereof  shall  be  given  by  letter  posted  to  each  creditor 
inclosing  an  abstract  of  receipts  and  disbursements,  showing  what 
interest  has  been  received  by  the  assignee  for  moneys  in  his  hands, 
together  with  a  copy  of  the  dividend  sheet,  noting  thereon  the  claims 
objected  to,  and  stating  whether  any  reservation  has  or  has  not  been 
made  therefor;  and,  after  the  expiry  of  eight  days  from  the  day  of 
mailing  such  notice,  abstract  and  dividend  sheet  as  aforesaid,  divi- 
dends on  all  claims  not  objected  to  within  that  period  shall  be  paid. 
1  and  2  Ed.  7,  c.  2,  s.  29. 
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36.  Assets  not  to  he  removed  out  of  the  Province,  and  moneys  to 
be  deposited  in  a  bank. — ^No  property  or  assets  of  an  estate  assigned 
under  the  provisions  of  this  Act  shall  be  removed  out  of  the  Pro- 
vince without  the  order  of  a  Judge  of  the  Court  of  King's  Bench; 
and  the  proceeds  of  the  sale  of  any  such  property  or  assets  and  all 
moneys  received  on  account  of  any  estate  shall  be  deposited  by  the 
assignee  in  one  of  the  incorporated  banks  within  this  Province,  and 
shall  not  be  withdra-wn  or  removed  without  the  order  of  such  Judge, 
except  in  payment  of  dividends  and  other  charges  incidental  to  the 
winding  up  of  the  estate,  which  shall  include  rent,  wages,  mortgages, 
secured  and  preferred  and  partly  secured  and  preferred  claims. 

(c).  Penalty. — Any  assignee  or  other  person  acting  in  his  stead 
or  on  his  behalf  violating  the  provisions  of  this  section  shall  be 
liable  to  a  penalty  of  five  hundred  dollars,  which  may  be  recovered 
summarily  with  costs  before  any  of  the  Judges  aforesaid,  and  one- 
half  of  the  said  penalty  shall  go  to  the  person  suing  therefor  and 
the  other  half  shall  belong  to  the  said  estate;  but,  in  default  of 
payment  of  the  said  penalty  and  all  costs  which  may  be  incurred 
in  any  action  or  proceeding  for  the  recovery  thereof,  such  assignee 
or  other  person  may  be  imprisoned  for  any  period  not  exceeding 
thirty  days,  and  shall  be  disqualified  from  acting  as  assignee  of  any 
estate  while  such  default  continues. 

(6).  Application  of  section  limited. — ^This  section  shall  not 
apply  to  any  assignment  executed  before  the  first  day  of  March  in 
the  year  one  thousand  nine  hundred  and  two,  or  to  any  proceedings 
thereunder.    1  and  2  Ed.  7,  c.  2.  s.  24. 

37.  Accounts  to  be  kept  accessible. — ^Upon  the  expiration  of  one 
month  from  the  first  meeting  of  creditors,  or  as  soon  as  may  be  after 
the  expiration  of  such  period,  and  afterwards  from  time  to  time  at 
intervals  of  not  more  than  three  months,  the  assignee  shall  prepare, 
and  keep  constantly  accessible  to  the  creditors,  accounts  and  state- 
ments of  his  doings  as  such  assignee,  and  of  the  position  of  the 
estate.     1  and  2  Ed.  7,  c.  2,  s.  25. 
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38.  CHfts,  transfers,  etc.,  made  hy  insolvents  which  defeat  or 
prejudice  creditors  to  be  void. — Subject  to  the  provisions  of  the  forty- 
fourth,  forty-fifth,  forty-sixth  and  forty-seventh  sections  of  this  Act, 
every  gift,  conveyance,  assignment  or  transfer,  delivery  over  or  pay- 
ment of  goods,  chattels  or  effects,  or  of  bills,  bonds,  notes  or  securi- 
ties, or  of  shares,  dividends,  premiums  or  bonus  in  any  bank,  com- 
pany or  corporation,  or  of  any  other  property,  real  or  personal,  made 
by  a  person  at  a  time  when  he  is  in  insolvent  circumstances,  or  is 
unable  to  pay  his  debts  in  full,  or  knows  that  he  is  on  the  eve  of 
insolvency,  with  intent  to  defeat,  hinder,  delay  or  prejudice  his 
creditors,  or  any  one  or  more  of  them,  shall,  as  against  the  creditor 
or  creditors  injured,  delayed  or  prejudiced,  be  utterly  void.  1  and 
2  Ed.  7,  c.  2,  s.  2,  s-s.  1. 

39.  Transfers  toith  intent  to  prefer  creditors. — Subject  to  the 
provisions  of  the  forty-fourth,  forty-fifth,  forty-sixth  and  forty- 
ocventh  sections  of  this  Act,  every  gift,  conveyance,  assignment  or 
transfer,  delivery  over  or  payment  of  goods,  chattels  or  effects,  or 
of  bills,  bonds,  notes  or  securities,  or  of  shares,  dividends,  premiums 
or  bonus  in  any  bank,  company  or  corporation,  or  of  any  other  pro- 
perty, real  or  personal,  made  by  a  person  at  a  time  when  he  is  in 
insolvent  circumstances,  or  is  unable  to  pay  his  debts  in  full,  or 
knows  that  he  is  on  the  eve  of  insolvency,  to  or  for  a  creditor,  with 
intent  to  give  such  creditor  preference  over  his  other  creditors,  or 
over  any  one  or  more  of  them,  shall,  as  against  the  creditor  or  credi- 
tors injured,  delayed,  prejudiced  or  postponed,  be  utterly  void.  1 
and  2  Ed.  7,  c.  2,  s.  2,  s-s.  2. 

40.  Transfers  having  effect  of  preference  void,  if  attacked  loithin 
sixty  days. — Subject  to  the  provisions  of  the  forty-fourth,  forty-fifth, 
forty-sixth  and  forty-seventh  sections  of  this  Act,  every  such  gift, 
conveyance,  assignment  or  transfer,  delivery  over  or  payment  as 
aforesaid,  made  to  or  for  a  creditor  by  a  person  at  any  time  when 
he  is  in  insolvent  circumstances,  or  is  unable  to  pay  his  debts  in 
full  or  knows  that  he  is  on  the  eve  of  insolvency,  and  which  has  the 
effect  of  giving  such  creditor  a  preference  over  the  other  creditors  of 
the  debtor,  or  over  one  or  more  of  them,  shall,  in  and  with  respect  to 
any  action  or  proceeding  which,  within  sixty  days  thereafter,  is 
brought,  had  or  taken  to  impeach  or  set  aside  such  transaction,  be 
utterly  void  as  against  the  creditor  or  creditors  injured,  delayed, 
prejudiced  or  postponed.     1  and  2  Ed.  7,  c.  2,  s.  2,  s-s.  3. 

41.  Or  if  assignment  made  loithin  sixty  days. — Subject  to  the 
provisions  of  the  forty-fourth,  forty-fifth,  forty-sixth  and  forty- 
seventh  sections  of  this  Act,  every  such  gift,  conveyance,  assignment 
or  transfer,  delivery  over  or  payment  as  aforesaid,  made  to  or  for  a 
creditor  by  a  person  at  any  time  when  he  is  in  insolvent  circum- 
stances, or  is  unable  to  pay  his  debts  in.  full,  or  knows  that  he  is 
on  the  eve  of  insolvency,  and  which  has  the  effect  of  giving  such 
creditor  a  preference  over  the  other  creditors  of  the  debtor  or  over 
one  or  more  of  them,  shall,  if  the  debtor,  within  sixty  days  after  the 
transaction,  makes  an  assignment  for  the  benefit  of  his  creditors,  be 
utterly  void  as  against  the  assignee  or  any  creditor  authorized  to 
take  proceedings  to  avoid  the  same  under  the  forty-eighth  section 
hereof.     1  and  2  Ed.  7,  c.  2,  s.  2,  s-s.  4. 
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42.  What  transactions  to  he  deemed  preferential.  Intent  or 
motive  immaterial.  Pressure  or  want  of  knowledge  on  part  of  credi- 
tor not  to  save  the  transaction. — A  transaction  shall  be  deemed  to  be 
one  which  has  the  eflFect  of  giving  a  creditor  a  preference  over  other 
creditors  within  the  meaning  of  the  two  last  preceding  sections,  if  by 
such  transaction  a  creditor  is  given  or  realizes,  or  is  placed  in  a 
position  to  realize,  payment,  satisfaction  or  security  for  the  debtor's 
indebtedness  to  him,  or  a  portion  thereof,  greater  proportionately 
than  could  be  realized  by  or  for  the  unsecured  creditors  generally  of 
such  debtor,  or  for  the  unsecured  portion  of  his  liabilities,  out  of  the 
assets  of  the  debtor  left  available  and  subject  to  judgment,  execu- 
tion, attachment  or  other  process ;  and  such  effect  shall  not  be  deemed 
dependent  upon  the  intent  or  motive  of  the  debtor  or  upon  the 
transaction  being  entered  into  voluntarily  or  under  pressure;  and  no 
pressure  by  a  creditor,  or  want  of  notice  to  the  creditor  alleged  to 
nave  been  so  preferred  of  the  debtor's  circumstances,  inability  or 
knowledge  as  aforesaid,  or  of  the  effect  of  the  transaction,  shall  avail 
to  protect  the  transaction,  except  as  provided  by  the  forty-fourth 
and  forty-seventh  sections  hereof.     1  and  2  Ed.  7,  c.  2,  s.  2,  a-s.  6. 

43.  "  Creditor "  for  certain  purposes  to  include  surety  and  in- 
dorser. — When  the  word  "  creditor "  or  "  creditors "  occurs  in 
any  of  the  four  last  preceding  sections,  such  word  shall  be  deemed 
to  include  any  surety  and  the  indorser  of  any  promissory  note  or 
bill  of  exchange  who  would,  upon  payment  by  him  of  the  debt,  prom- 
issory note  or  bill  of  exchange,  in  respect  of  which  such  suretyship 
was  entered  into  or  such  indorsement  was  given,  become  a  creditor 
of  the  person  giving  the  preference  within  the  meaning  of  said  sub- 
sections, and  such  word  shall  include  a  cestui  que  trust  or  other 
person  to  whom  the  liability  is  equitable  only.  1  and  2  Ed.  7,  c.  2, 
a.  2,  s-s.  6. 

44.  Assignments  for  benefit  of  creditors  and  bona  fide  sales,  etc., 
protected. — Nothing  in  the  six  last  preceding  sections  shall  apply  to 
any  assignment  made  to  an  oflBcial  assignee,  or,  with  the  consent  of 
a  majority  of  the  creditors  having  claims  of  one  hundred  dollars  and 
upwards,  computed  according  to  the  provisions  of  the  twenty-second 
section  of  this  Act,  to  any  other  person,  for  the  purpose  in  each  of 
the  said  cases  of  paying  ratably  and  proportionately  and  without 
preference  or  priority  all  the  creditors  of  the  debtor  their  just  debts; 
nor  to  any  bona  fide  sale  or  payment  made  in  the  ordintiry  course 
of  trade  or  calling  to  innocent  purchasers  or  parties;  nor  to  any 
payment  of  money  to  a  creditor,  nor  to  any  bona  fide  conveyance, 
assignment,  transfer  or  delivery  over  of  any  goods,  securities  or  pro- 
perty of  any  kind,  as  above  mentioned,  which  is  made  in  considera- 
tion of  any  present  actual  bona  fide  payment  in  money,  or  by  way 
of  security  for  any  present  actual  bona  fide  advance  of  money,  or 
■which  is  made  in  consideration  of  any  present  actual  bona  fide  ule 
or  delivery  of  goods  or  other  property;  provided  that  the  money  paid, 
or  the  goods  or  otlier  property  sold  or  delivered,  bear  a  fair  and  rea- 
sonable relative  value  to  the  consideration  therefor.  1  and  2  Ed.  7, 
c.  2,  s.  3,  s-s.  1. 

45.  Transfer  to  creditor  of  consideration  for  sale  invalid, — In 
case  of  a  valid  sale  of  goods,  securities  or  property,  and  paj-ment  or 
transfer  of  the  consideration  or  part  thereof  by  the  purchaser  to  a 
creditor  of  the  vendor,  under  circumstances  which  would  render  void 
such  a  payment  or  transfer  by  the  debtor  personally  and  directly,  tha 
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payment  or  transfer,  even  though  valid  as  respects  the  purchaser, 
shall  be  void  as  respects  the  creditor  to  whom  the  same  is  made. 
1  and  2  Ed.  7,  c.  2,  s.  3,  s-s.  2. 

46.  Security  given  up  upon  void  payment  to  be  returned. — In 
case  a  payment  has  been  made  which  is  void  under  this  Act,  and 
any  valuable  security  was  given  up  in  consideration  of  the  payment, 
the  creditor  shall  be  entitled  to  have  the  security  restored  or  its 
value  made  good  to  him  before,  or  as  a  condition  of,  the  return  of 
the  payment.    1  and  2  Ed.  7,  c.  2,  s.  3,  s-s.  4. 

47.  Payment  of  wages  protected — Exchange  of  securities  pro- 
tected; certain  assignments  to  be  valid. — Nothing  herein  contained 
shall  affect  the  priority  of  a  claim  for  wages  or  salary  under  the 
twenty-eighth  section  of  this  Act,  or  shall  prevent  a  debtor  providing 
for  payment  of  wages  or  salary  due  by  him  in  accordance  with  the 
provisions  of  the  said  section.  Nor  shall  anything  herein  contained 
affect  any  payment  of  money  to  a  creditor  where  such  creditor,  by 
reason  or  on  account  of  such  payment,  has  lost  or  been  deprived  of 
or  has  in  good  faith  given  up  any  valid  security  which  he  held  for 
the  payment  of  the  debt  so  paid,  unless  the  value  of  the  security  is 
restored  to  the  creditor,  nor  the  substitution  in  good  faith  of  one 
security  for  another  security  for  the  same  debt,  so  far  as  the  debtor's 
estate  is  not  thereby  lessened  in  value  to  the  other  creditors.  Nor 
shall  anything  herein  contained  invalidate  a  security  given  to  a  cred- 
itor for  a  pre-existing  debt  where,  by  reason  or  on  account  of  the 
giving  of  the  security,  an  advance  in  money  is  made  to  the  debtor 
by  the  creditor  in  the  bona  fide  belief  that  the  advance  will  enable 
the  debtor  to  continue  his  trade  or  business  and  to  pay  his  debts  in 
full.     1  and  2  Ed.  7,  c.  2,  s.  3,  s-s.  5. 

48.  Rights  of  action  of  assignee. — ^Except  as  is  hereinafter  other- 
wise provided,  the  assignee  shall  have  an  exclusive  right  of  suing  for 
the  rescission  of  agreements,  deeds  and  instruments  or  other  trans- 
actions made  or  entered  into  in  fraud  of  creditors,  or  made  or  enter- 
ed into  in  violation  of  this  Act. 

(o).  Creditor  may  proceed  in  certain  cases,  if  assignee  refuses. 
— If  at  any  time  a  creditor  desires  to  cause  any  proceedings  to  be 
taken  which,  in  his  opinion,  would  be  for  the  benefit  of  the  estate, 
and  the  assignee,  under  the  authority  of  the  creditors  or  inspectors, 
refuses  or  neglects  to  take  such  proceeding,  after  being  duly  re- 
quired so  to  do,  the  creditor  shall  have  the  right  to  obtain  an  order 
of  a  Judge  of  the  Court  of  King's  Bench  authorizing  him  to  take 
the  proceedings  in  the  name  of  the  assignee,  but  at  his  own  expense 
and  risk,  upon  such  terms  and  conditions  as  to  indemnity  to  the 
assignee  as  the  Judge  may  prescribe;  and  thereupon  any  benefit 
derived  from  the  proceedings  shall,  to  the  extent  of  his  claim  and 
full  costs,  belong  exclusively  to  the  creditor  instituting  the  same  for 
his  benefit;  but  if,  before  such  order  is  granted,  the  assignee  shall 
signify  to  the  Judge  his  readiness  to  institute  the  proceedings  for 
the  benefit  of  the  creditors  the  order  shall  prescribe  the  time  within 
which  he  shall  do  so,  and  in  that  case  the  advantage  derived  from 
the  proceeding,  if  instituted  within  such  time,  shall  belong  to  the 
estate. 

( ft ) .  Creditors  suing  for  rescission  of  void  transactions  for  bene- 
fit of  creditors  generally. — Where  there  is  no  valid  assignment  for 
the  benefit  of  creditors,  one  or  more  creditors  may,  for  the  benefit 
of  creditors  generally,  or  for  the  benefit  of  such  creditors  as  have 
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been  injured,  delayed,  prejudiced  or  postponed  by  the  impeached 
transaction,  sue  for  the  rescission  of  or  to  have  declared  void  agree- 
ments, deeds,  instruments  or  other  transactions  made  or  entered  into 
in  fraud  of  creditors  or  in  violation  of  this  Act  or  thereby  declared 
void ;  and  in  case  any  amendment  of  the  statement  of  claim  be  made, 
the  same  shall  relate  back  to  the  commencement  of  the  action  for  the 
purpose  of  the  time  limited  by  the  fortieth  section  hereof. 

( c ) .  Delivery  over  and  sale  of  property  affected. — In  any  action 
under  this  section  the  Court  may  direct  delivery  of  any  property 
in  question  to  the  assignee  or  a  sheriff  or  a  receiver,  and  may  order 
a  sale  thereof  and  such  distribution  of  the  proceeds  as  may  seem 
equitable,  either  through  the  assignee  or  through  a  sheriff  or  receiver 
or  otherwise  as  may  seem  proper. 

(d).  Distribution  of  proceeds  of  property  amongst  creditors  pro 
rata. — In  case  of  a  transaction  void  under  this  Act  as  entered  into 
with  intent  to  give  a  preference  or  having  the  effect  of  giving  a  pre- 
ference, the  subject  matter  shall  not  be  seizable  or  attachable  or 
liable  to  sale  for  the  satisfaction,  according  to  priorities  otherwise 
prevailing,  of  judgments,  attachments  or  other  process,  except  execu- 
tions; but  where  not  realized  under  executions  so  as  to  be  distribut- 
able by  a  sheriff  or  bailiff  among  creditors,  the  Court  shall  have  and 
exercise  jurisdiction  to  realize  the  same  for  the  benefit  of  all  the 
creditors,  and  to  distribute  the  proceeds,  among  them  rateably  and 
proportionately.     1  and  2  Ed.  7,  c.  2,  a.  9. 

49.  Following  proceeds  of  property  fraudulently  transferred. — 
In  the  case  of  a  gift,  conveyance,  assignment  or  transfer  of  any  pro- 
perty, real  or  personal,  which  in  law  is  invalid  against  creditors,  if 
the  person  to  whom  the  gift,  conveyance,  assignment  or  transfer  was 
made  shall  have  sold  or  disposed  of,  realized  or  collected,  the  pro- 
perty or  any  part  thereof,  tne  money  or  other  proceeds  or  the  amount 
thereof,  whether  further  disposed  of  or  not,  may  be  seized  or  recov- 
ered in  any  action  by  a  person  who  would  be  entitled  to  seize  and 
recover  the  property  if  it  had  remained  in  the  possession  or  control 
of  the  debtor  or  of  the  person  to  whom  the  gift,  conveyance,  trans- 
fer, delivery  or  payment  was  made,  and  such  right  to  seize  and  re- 
cover shall  belong,  not  only  to  an  assignee  for  the  general  benefit  of 
the  creditors  of  the  said  debtor,  but,  in  case  there  is  no  such  assign- 
ment, shall  exist  in  favor  of  all  creditors  of  such  debtor. 

(a).  Taking  proceeds  under  execution. — Where  there  has  been 
been  no  valid  assignment  for  the  benefit  of  creditors,  and  (he  pro- 
ceeds are  of  a  character  to  be  seizable  under  execution,  they  may  be 
seized  under  the  execution  of  any  creditor,  and  shall  be  distributable 
ratably  amongst  the  creditors  under  "The  Executions  Act"  or 
"The  County  Courts  Act"  or  otherwise. 

(ft).  Creditor  suing  on  behalf  of  himself  and  other  creditors. — 
Where  there  has  been  no  valid  assignment  for  the  benefit  of  creditors, 
and  whether  the  proceeds  realized  as  aforesaid  are  or  are  not  of  a 
character  to  be  seized  under  execution,  an  action  may  be  brought 
therefor  or  to  recover  the  amount  thereof  by  a  creditor  (whether 
a  judgment  creditor  or  not)  on  behalf  of  himself  and  all  other 
creditors,  or  such  other  proceedings  may  be  taken  as  may  be  neces- 
sary to  render  the  said  proceeds  or  the  amount  thereof  available  for 
the  general  benefit  of  the  creditors. 

(c).  Protection  of  innocent  purchasers. — This  section  shall  not 
apply  as  against  innocent  purchasers  of  any  such  property.  1  and 
2  Ed.  7,  c.  2,  8.  10. 
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EXAMINATION  OF  ASSIGNORS  AND  OTHERS. 

50.  Examination  of  assignor  or  employees. — ^Where  there  has 
been  an  assignment  for  the  benefit  of  creditors  the  assignee  or  as- 
signees, upon  resolution  passed  by  a  majority  vote  of  the  creditors 
present  or  represented  at  a  meeting  of  the  creditors  of  the  assignor 
regularly  called,  or  upon  the  written  request  or  resolution  of  the 
majority  of  the  inspectors  of  the  estate,  may,  without  an  order,  ex- 
amine the  assignor  or  any  person  who  is  or  has  been  an  agent,  clerk, 
servant,  oflScer  or  employee  of  any  kind  of  the  assignor,  upon  oath, 
before  a  master  or  local  master  or  a  special  examiner  of  the  Court  of 
King's  Bench,  or  before  a  deputy  clerk  of  the  Crown  of  the  Court 
of  King's  Bench,  or  before  the  Judge  of  the  County  Court  of  the 
judicial  division  within  which  such  assignor  resides,  or  may,  by  the 
order  of  a  Judge  of  any  Court  aforesaid,  examine  the  assignor  on 
oath  before  any  other  person  to  be  specially  named  in  such  order, 
touching  the  estate  and  eflfects  of  the  assignor,  and  as  to  the  property 
and  means  he  had  when  the  earliest  of  the  debts  or  liabil- 
ities of  the  assignor  existing  at  the  date  of  the  assignment  was  in- 
curred, and  as  to  the  property  and  means  he  still  has  of  discharging 
his  debts  and  liabilities,  and  as  to  the  disposal  he  has  made  of  any 
property  since  contracting  such  debt  or  incurring  such  liability,  and 
as  to  any  and  what  debts  are  owing  to  him.  1  and  2  Ed.  7,  c.  2,  s. 
33. 

51.  Procedure  upon  examination  of  an  assignor. — The  rules  and 
procedure  from  time  to  time  in  force  in  the  Court  of  King's  Bench 
for  the  examination  of  judgment  debtors  shall,  as  far  as  may  be, 
apply  to  an  examination  under  this  Act  of  an  assignor  in  all  re- 
spects as  if  the  assignor  were  a  judgment  debtor.  1  and  2  Ed.  7, 
c.  2,  8.  34. 

52.  When  assignor  does  not  attend  or  refuses  to  answer  ques- 
tions.— In  case  such  assignor  does  not  attend  as  required  by  any  ap- 
pointment or  appointment  and  order,  as  the  case  may  be,  served  on  him 
and  does  not  allege  a  sufficient  excuse  for  not  attending,  or,  if  attending, 
refuses  to  disclose  his  property  or  his  transactions  respecting  the  same, 
or  does  not  make  satisfactory  answers  respecting  the  same,  or,  if  it 
appears  from  such  examination  of  the  assignor  that  such  assignor 
has  concealed  or  made  away  with  any  part  of  his  property  in  order 
to  defeat  or  defraud  his  creditors  or  any  of  them,  any  Judge  of  any 
of  the  Courts  aforesaid  may  order  the  assignor  to  be  committed  to 
the  common  gaol  of  the  judicial  district  in  which  he  resides  for  any 
term  not  exceeding  twelve  months.     1  and  2  Ed.  7,  c.  2,  s.  35. 

53.  Service  of  appointment. — ^Any  person  liable  to  be  examined 
under  the  fiftieth  section  of  this  Act  may  be  served  with  an  ap- 
pointment signed  by  the  Judge  or  officer  mentioned  in  the  fiftieth  sec- 
tion of  this  Act,  or  a  copy  thereof,  and,  where  the  examination  is  to 
take  place  imder  an  order,  also  with  a  copy  of  the  order ;  such  service 
to  be  made  at  least  forty-eight  hours  before  the  time  appointed  for  the 
examination;  and  the  person  to  be  examined  is  to  be  paid  the  same 
fees  as  a  witness.     1  and  2  Ed.  7,  c.  2,  s.  36,  s-s.  1. 

54.  Conduct  of  examination. — The  examination  under  the  fiftieth 
section  of  this  Act  shall  be  conducted  in  the  same  manner  as  in  the 
case  of  an  oral  examination  of  an  opposite  party,  in  a  suit  or  action. 
1  and  2  Ed.  7,  c.  2,  s.  36,  s-s.  2. 
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55.  Compelling  attendance  and  production  of  books. — Any  per- 
son liable  to  be  examined  under  the  fiftieth  section  hereof  may  be 
compelled  to  attend  and  testify  and  to  produce  books  and  documents, 
in  the  same  manner  and  subject  to  the  same  rules  of  examination, 
and  the  same  consequences  of  neglecting  to  attend  or  refusing  to 
disclose  the  matters  in  respect  of  which  he  may  be  examined,  as  in 
the  case  of  a  witness  in  an  action  in  the  Court  of  King's  Bench.  1 
and  2  Ed.  7,  c.  2,  s.  37. 

56.  Calling  upon  persons  having  information  as  to  assignor's 
affairs  to  give  evidence  and  produce  documents,  etc. — In  case  any 
person  has,  or  is  believed  or  suspected  to  have,  in  his  possession  or 
power  any  of  the  assignor's  property,  or  any  book,  document  or 
paper  of  any  kind  relating  in  whole  or  in  part  to  the  assignor,  i^is 
dealings  or  property,  such  person  may,  upon  resolution  passed  by  a 
majority  vote  of  the  creditors  present  or  represented  at  a  regularly 
called  meeting  of  the  creditors  of  the  assignor  (exclusive  of  such 
person,  if  he  is  a  creditor ) ,  or  upon  th^  written  request  or  resolution 
of  the  majority  of  the  inspectors  of  the  estate,  be  required  by  the 
assignee  to  produce  such  books,  documents  or  papers  for  the  informa- 
tion of  such  assignee,  or  to  deliver  over  to  him  any  such  property 
of  the  debtor. 

(o).  Examination  of  person  failing  to  produce  documents  or  to 
deliver  property. — In  case  such  person  fails  to  produce  the  said  book, 
document  or  other  paper,  or  to  deliver  over  such  property,  within 
four  days  of  his  being  served  with  a  copy  of  the  said  resolution  and 
a  request  of  the  assignee  in  that  behalf,  or  in  case  the  assignee  or  the 
majority  of  the  inspectors  is  or  are  not  satisfied  that  full  produc- 
tion or  delivery  has  been  made,  the  assignee  may,  without  an  order, 
examine  the  said  person  before  any  of  the  officers  mentioned  in  the 
fiftieth  section  of  this  Act  touching  any  such  property  or  document 
or  other  paper  which  he  is  supposed  to  have  received. 

( ft ) .  Enforcing  attendance  and  production. — Any  such  person 
may  be  compelled  to  attend  and  testify,  and  to  produce  upon  his 
examination  any  book,  document  or  other  paper  which  under  this 
section  he  is  liable  to  produce,  in  the  same  manner  and  subject  to 
the  same  rules  of  examination,  and  the  same  consequences  of  neglect- 
ing to  attend  or  refusing  to  disclose  the  matters  in  respect  of  which 
he  may  be  examined,  as  in  the  case  of  a  witness  in  an  action  in  the 
Court  of  King's  Bench.     1  and  2  Ed,  7,  c.  2.  s,  38. 

BEMUNEBATION    OP    ASSIGNEE    AND    IN8PECTOB8. 

57.  Remuneration  of  assignee. — The  assignee  shall  receive  such 
remuneration  as  shall  be  voted  to  him  by  the  creditors  at  any  meet- 
ing called  for  the  purpose  after  the  first  dividend  sheet  has  been  pre- 
pared, or  by  the  inspectors  in  case  of  the  creditors  failing  to  provide 
therefor,  subject  to  the  review  of  a  Judge  of  the  Court  of  King's 
Bench  if  complained  of  by  the  assignee  or  any  of  the  creditors.  1 
and  2  Ed.  7,  c.  2,  s.  30. 

58.  Where  remuneration  not  fixed  before  the  final  dividend. — 
In  case  the  remuneration  of  the  assignee  has  not  been  fixed  under 
the  last  preceding  section  before  the  final  dividend,  the  assignee  may 
insert  in  the  final  dividend  sheet  and  retain  as  his  remuneration  a 
sum  not  exceeding  five  per  cent,  of  the  cash  receipts,  subject  to  re- 
view by  a  Judge  as  hereinbefore  provided;  but  no  application  by  the 
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assignee  to  review  the  said  allowance  shall  be  entertained  unless, 
previous  to  the  preparation  of  the  final  dividend  sheet,  the  question 
of  his  remuneration  has  been  brought  before  a  meeting  of  creditors 
competent  to  decide  the  same.     1  and  2  Ed.  7,  c.  2,  s.  31. 

59.  Remuneration  of  inspectors. — The  assignee  may  pay  or  allow 
to  each  inspector  appointed  under  this  Act  a  reasonable  charge  or 
sum  for  the  due  performance  of  his  duties  as  such  inspector,  but 
no  such  payment  or  allowance  to  an  inspector  in  any  estate  shall 
exceed  the  sum  of  twenty-five  dollars.     1  and  2  Ed.  7,  c.  2,  s.  32. 

AFFIDAVITS. 

60.  Affidavits. — Any  affidavit  authorized  or  required  under  this 
Act  may  be  sworn  before  any  person  authorized  by  "  The  Manitoba 
Evidence  Act "  to  administer  affidavits,  or  before  a  justice  of  the 
peace,  or,  if  sworn  out  of  Manitoba,  before  a  notary  public  or  other 
functionary  authorized  to  administer  oaths  outside  of  this  Province 
under  any  statute  thereof.     1  and  2  Ed.  7,  c.  2,  s.  27. 
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NOVA  SCOTIA  ASSIGNMENTS  ACT. 
(61  Vict,  chap,  1.) 

1.  Short  title. — This  Chapter  may  be  cited  as  "The  Assign- 
ments Act." 

INTEBPBETATION. 

2.  Interpretation. — In  this  Chapter,  iinless  the  context  otherwise 
requires : 

(a).  "Insolvent  person." — The  expression  "insolvent  person" 
means  any  person  who  is  in  insolvent  circumstances,  or  is  unable  to 
pay  his  debts  in  full,  or  knows  himself  to  be  about  to  become  in- 
solvent ; 

(b) ."  Transfer." — The  expression  "transfer"  includes  gift, 
conveyance,  assignment,  delivery  over,  or  payment  of  property; 

(c).  "Property." — The  expression  "property"  means  goods, 
chattels,  or  effects,  bills,  notes  or  securities,  shares,  dividends,  pre- 
miums, or  bonus  in  any  bank,  company,  or  corporation,  and  every 
other  description  of  property,  real  and  personal. 

id).  "Judge." — The  expression  "Judge"  means  a  Judge  of  the 
Supreme  Court,  or  the  Judge  of  the  County  Court  for  the  county  in 
which  an  assignment  under  this  Chapter  is  registered. 

CONFESSION  OF  JUDGMENT,  ASSIGNMENT,  ETC.,  IN  FRAXJD  OF  CBEDITOBS. 

3.  Confessions  of  judgment  in  fraud  of  creditors  made  void. — 
If  any  insolvent  person,  voluntarily  or  by  collusion  with  a  creditor 
or  creditors,  gives  a  confession  of  judgment,  cognovit  actionem,  or 
warrant  of  attorney  to  confess  judgment,  with  intent  in  giving  the 
same, 

(o}.  To  defeat  or  delay  his  creditors  wholly  or  in  part;  or 
(6).  Thereby  to  give  one  or  more  of  his  creditors  a  preference 
over  his  other  creditors,  or  over  any  one  or  more  of  such 
creditors, 
every  such  confession,  cognovit  actionem  or  warrant  of  attorney  to 
confess  judgment  shall  be  deemed  and  taken  to  be  null  and  void  as 
against  the  creditors  of  the  person  giving  the  same,  and  shall  be 
invalid  and  ineffectual  to  support  any  judgment  or  writ  of  execution. 
1898,  c.  11,  8.  1. 

4.  ( 1 )  Preferences  made  void. — Every  transfer  of  property  made 
by  an  insolvent  person, 

(a).  With  intent  to  defeat,  hinder,  delay  or  prejudice  his  credi- 
tors, or  any  one  or  more  of  them ;  or 
{h).  To  or  for  a  creditor  with  intent  to  give  such  creditor  an 
unjust  preference  over  other  creditors  of  such  insolvent  per- 
son, or  over  any  one  or  more  of  such  creditors, 
shall  as  against  the  creditor  or  creditors,  injured,  delayed,  prpjudjred 
or  postponed,  be  utterly  void. 

28 — P.\RKER. 
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(2)  When  transfer  deemed  to  give  an  unjust  preference. — If  any 
such  transfer  to  or  for  a  creditor  has  the  effect  of  giving  such  credi- 
tor a  preference  over  the  other  creditors  of  such  insolvent  person,  or 
over  any  one  or  more  of  them,  such  transfer  shall, 

(a).  In  and  with  respect  to  any  action  or  proceeding  which  is 
brought,  had  or  taken  to  impeach  or  set  aside  such  transfer 
within  sixty  days  after  the  giving  of  the  same;  or 
( 6 ) .  If  such  insolvent  person  makes  an  assignment  for  the  bene- 
fit of  his  creditors  within  sixty  days  from  the  giving  of  such 
transfer, 
be  presvmied  to  have  been  made  with  intent  to  give  such  creditor  an 
unjust  preference  as  aforesaid,  and  to  be  an  unjust  preference,  whe- 
ther such  transfer  was  made  voluntarily  or  under  pressure. 

( 3 )  "  Creditor  "  includes  surety. — Where  the  word  "  creditor  " 
in  this  section  indicates  the  creditor  to  whom  a  preference  is  given 
over  the  other  creditors  of  the  insolvent  person  such  word  shall  be 
deemed  to  include  any  surety,  and  the  indorser  of  any  promissory 
note  or  bill  of  exchange,  who  would  upon  payment  by  him  of  the 
debt,  promissory  note  or  bill  of  exchange,  in  respect  to  which  such 
suretyship  was  entered  into  or  such  indorsement  given,  become  a 
creditor  of  the  person  giving  the  preference  within  the  meaning  of 
this  section.     1898,  c.  11,  s.  2. 

ASSIGNMENTS  FOB  OENEBAL  BENEFIT  OF  CKEDITOBS  AND  BONA  FIDE 
TRANSACTIONS   PBESEBVED. 

5.  (1)  Certain  transactions  not  affected. — Nothing  in  the  next 
preceding  section  shall  apply, 

(o).  To  any  assignment  made  to  any  official  assignee  for  the 
county  in  which  the  debtor  resides  or  carries  on  business 
for  the  purpose  of  paying  ratably  and  proportionately,  and 
without  preference  or  priority,  all  the  creditors  of  the 
debtor  their  just  debts;    or 

(b).  To  any  bona  fide  sale  or  payment  made  in  the  ordinary 
course  of  trade  or  calling  to  innocent  purchasers  or  parties; 
or 

(c).  To  any  payment  of  money  to  a  creditor;  or 

(d).  To  any  bona  fide  gift,  conveyance,  assignment,  transfer  or 
delivery  over  of  any  property  which  is  made  in  consideration 
of  any  present  actual  bona  fide  payment  in  money,  or  by 
way  of  security  for  any  present  actual  bona  fide  advance  of 
money,  or  which  is  made  in  consideration  of  any  present 
actual  bona  fide  sale  or  delivery  of  property;  provided  that 
the  money  paid,  or  the  property  sold  or  delivered,  bears  a 
fair  and  reasonable  relative  value  to  the  consideration  there- 
for.    1898,  c.  11,  s.  3;  1899,  c.  53,  s.  1. 

6.  Assigniment  not  to  official  assignee  made  void. — "  Every  as- 
signment for  the  general  benefit  of  creditors  not  made  to  the  official 
assignee  shall  be  void."     1  Ed.  VII.,  c.  34,  s.  1. 

7.  Transfer  of  consideration. — In  case  of  a  valid  sale  of  goods, 
secTirities  or  property,  and  payment  or  transfer,  of  the  consideration 
or  part  thereof,  by  the  purchaser  to  a  creditor  of  the  vendor  under 
circumstances  which  would  render  void  such  a  payment  or  transfer, 
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by  the  debtor  personally  and  directly,  the  payment  or  transfer,  even 
though  valid  as  respects  the  purchaser,  shall  be  void  as  respects  the 
creditor  to  whom  the  same  is  made.     1898,  c.  II,  s.  3   (1). 

8.  Security  given  upon  void  payment  restored. — If  a  payment 
has  been  made  which  is  void  under  this  Chapter,  and  any  valuable 
security  was  given  up  in  consideration  of  such  payment,  the  credi- 
tor shall  be  entitled  to  have  such  security  restored,  or  its  value  made 
good  to  him  before,  or  as  a  condition  of,  the  return  of  the  payment. 
1898,  c.  II,  8.  3  (3). 

9.  Payment  where  security  given  up  not  affected. — Nothing  in 
the  preceding  provisions  shall  affect, 

(a).  Any  payment  of  money  to  a  creditor,  where  such  creditor, 
by  reason  or  on  account  of  such  payment,  has  lost  or  been 
deprived  of,  or  has  in  good  faith  given  up,  any  valid  security 
which  he  held  for  the  payment  of  the  debt  so  paid,  unless 
the  value  of  the  security  is  restored  to  the  creditor;  or 

(6).  Any  substitution  in  good  faith  of  one  security  for  another 
for  the  same  debt  as  far  as  the  debtor's  estate  is  not  thereby 
lessened  in  value  to  the  other  creditors.  1898,  c.  II,  s.  3  (4). 

WHAT   SHALL  CONSTITUTE   SUFFICIENT  ASSIGNMENT. 

10.  Form,  etc.,  of  assignment. — Every  assignment  made  under 
this  Chapter  for  general  benefit  of  creditors  shall  be  valid  and  suffi- 
cient if  it  is  made  to  an  official  assignee  and  is  in  the  words  follow- 
ing, that  is  to  say,  "  all  my  personal  property  which  may  be  seized 
and  sold  under  execution,  and  all  my  real  property,  credits,  and 
effects,"  or  if  it  is  in  words  to  like  effect  v  and  an  aseigament  so 
expressed  shall  vest  in  the  assignee  all  the  real  and  personal  pro- 
perty, rights,  credits  and  effects,  whether  vested  or  contingent,  be- 
longing at  the  time  of  the  assignment  to  the  assignor,  except  such  as 
are  by  law  exempt  from  seizure  or  sale  under  execution;  subject, 
however,  as  regards  land  to  the  provisions  of  "  The  Registry  Act." 
1898,  c.  II,  8.  4. 

11.  Mistake,  etc.,  not  to  vitiate. — No  advantage  shall  be  taken 
or  gained  by  any  creditor  of  any  mistake,  defect  or  imperfection,  in 
any  assignment  under  this  Chapter  for  the  general  benefit  of  credi- 
tors if  the  same  can  be  amended  or  corrected,  and  if  there  is  any 
mistake,  defect  or  imperfection  therein,  the  same  shall  be  amended 
by  a  Judge  on  any  application  of  the  assignee,  or  of  any  creditor  of 
the  assignor,  on  such  notice  being  given  to  other  parties  concerned 
as  che  Judge  thinks  reasonable,  and  the  amendment,  when  made, 
shall  have  relation  back  to  the  date  of  such  assignment.  1898,  c.  11, 
8.  II. 

PUBLICATION   AND   BEGISTRATION   OF   ASSIONMCWT. 

12.  Notice  of  assignment. — A  notice  of  any  assignment  made  for 
the  general  benefit  of  creditors  under  this  Chapter  shall,  n«  soon  aa 
conveniently  may  be  after  the  execution  thereof,  be  published  at 
least  twice  in  The  Royal  Oazette,  and  not  less  than  twice  in  one 
newspaper  at  least  having  a  general  circulation  in  the  county  in 
which  the  property  assigned  is  situated.     1898,  c.  II,  s.  13  part. 
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13.  (1)  Registration  of  assignment. — A  counterpart  or  copy  of 
every  assignment  made  under  this  Chapter,  together  with  an  affi- 
davit of  a  witness  thereto  of  the  due  execution  of  the  assignment  of 
which  the  copy  filed  purports  to  be  a  copy,  shall  within  five  days 
from  the  execution  thereof  be  filed, 

(a).  If  the  assignor  at  the  time  of  the  execution  of  such  assign- 
ment is  a  resident  of  Nova  Scotia,  in  the  registry  of  deeds 
for  the  registration  district  in  which  he  resides;  or 

{ 6 ) .  If  the  assignor  is  not  such  a  resident,  in  the  registry  of 
deeds  for  the  registration  district  in  which  the  personal  pro- 
perty assigned  is  situated  or  if  such  property  is  in  more 
than  one  such  district  then  in  the  registry  of  deeds  for  the 
district  in  which  the  principal  part  of  such  property  is 
situated. 

(2)  The  registrar  of  deeds  shall  file  all  such  assignments  pre- 
sented to  him  for  that  purpose,  and  shall  number  and  enter  the  same 
in  a  book  to  be  kept  for  that  purpose,  and  shall  indorse  upon  each 
assignment  the  time  the  same  was  received  by  him,  and  such  assign- 
ments shall  be  kept  in  such  registry  for  the  inspection  of  all  per- 
sons interested  therein. 

(3)  The  registrar  shall  be  entitled  to  receive  a  fee  of  fifty  cents 
for  filing  such  assignment  and  affidavit  and  for  making  all  proper 
indorsements  in  connection  therewith.     1898,  c.  11,  s.  13   (2). 

14.  ( 1 )  Penalties  for  failure  to  publish  notice  and  register. — 
If  the  said  notice  of  the  assignment  is  not  published  in  the  regular 
number  of  The  Royal  Gazette,  and  of  such  newspaper  as  is  by  this 
Chapter  directed,  which  are  respectively  issued  first  after  five  days 
from  the  execution  of  the  assignment  by  the  assignor,  or  if  the  as- 
signment is  not  registered  as  directed  within  five  days  from  the  exe- 
cution thereof,  the  assignor  shall  be  liable  to  a  penalty  of  twenty- 
five  dollars  for  every  day  which  passes  after  the  issue  of  the  num- 
ber of  the  newspaper  in  which  the  notice  should  have  appeared  until 
the  same  has  been  published;  and  a  like  penalty  for  every  day  which 
passes  after  the  expiration  of  five  days  from  the  execution  of  the 
assignment  by  the  assignor,  until  the  same  has  been  registered. 

(2)  The  official  assignee  shall  be  subject  to  a  like  penalty  for 
failure  to  publish  notice  of  and  to  register  any  assignment  for  every 
day  which  passes  after  the  expiration  of  five  days  from  the  delivery 
of  the  assignment  to  him,  or  of  five  days  after  his  assent  thereto,  the 
burden  of  proving  the  time  of  such  delivery  or  assent  being  upon 
the  assignee. 

(3)  One  half  of  any  such  penalty  when  recovered  shall  go  to  the 
person  suing  therefor  and  the  other  half  for  the  benefit  of  the  estate 
of  the  assignor. 

(4)  The  official  assignee  shall  not  be  liable  for  any  of  the  pen- 
alties imposed  in  this  section  unless  he  has  been  paid  or  tendered 
the  cost  of  advertising  and  re^stering  the  assignment,  nor  shall  he 
be  compelled  to  act  under  the  assignment  until  the  costs  in  that 
behalf  are  paid  or  tendered  to  him.     1898,  c.  11,  s.  14. 

15.  Judge  may  direct  publication  and  registration. — If  the  as- 
signment is  not  registered,  and  notice  thereof  published,  an  appli- 
cation may  be  made  by  any  one  interested  in  the  assignment  to  a 
Judge  to  compel  the  publication  and  registration  thereof,  and  the 
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Judge  shall  make  an  order  in  that  behalf,  with  or  without  costs,  or 
upon  payment  of  costs  by  such  person  as  in  his  discretion  he  directs 
to  pay  the  same.     1898,  c.  11,  s.  15. 

16.  Failure  to  publish,  etc.,  is  not  to  vitiate. — ^The  omission  to 
publish  or  register  as  aforesaid,  or  any  irregularity  in  the  publica- 
tion or  registration,  shall  not  invalidate  the  assignment.    1898,  c    11 
s.  16. 

DISPOSITION  OF  ESTATE. 

17.  ( 1 )  Estate  not  to  be  removed  out  of  Province. — No  proper- 
ty or  assets  of  an  estate  assigned  uinder  the  provisions  of  this 
Chapter,  shall  be  removed  out  of  Nova  Scotia  without  the  order  of 
a  Judge. 

(2)  Moneys  to  he  deposited. — The  proceeds  of  the  sales  of  such 
estate  and  any  part  thereof,  and  all  moneys  received  on  account 
thereof,  shall  be  deposited  by  the  assignee  in  an  incorporated  bank 
within  the  Province,  and  shall  not  be  withdrawn  or  removed  there- 
from without  the  order  of  a  Judge,  except  in  payment  of  dividends 
and  charges  incidental  to  the  winding  up  of  the  estate. 

(3)  Penalty. — Any  assignee  or  other  person  acting  in  his  stead, 
or  on  his  behalf,  who  violates  the  provisions  of  this  section,  shall  be 
liable  to  a  penalty  of  four  hundred  dollars,  and  one  half  of  the  said 
penalty  shall  go  to  the  person  suing  therefor,  and  the  other  half  shall 
belong  to  the  estate  of  the  assignor,  and  in  default  of  payment  of 
the  said  penalty  and  all  costs  which  are  incurred  in  any  action  or 
proceeding  for  the  recovery  thereof,  such  assignee  or  other  person 
may  be  imprisoned  for  any  period  not  exceeding  thirty  days,  and 
shall  be  liable  to  forfeit  hia  office  of  official  assignee.  1898,  c.  11, 
s.  5. 

CHANGE   OF   ASSIGNEE. 

18.  ( 1 )  Creditors  may  change  assignee. — A  majority  in  number 
and  value  of  the  creditors  who  have  proved  claims  to  the  amount  of 
one  hundred  dollars  or  upwards,  may  at  their  discretion  substitute 
for  the  official  assignee  a  person  residing  in  the  county  in  which  the 
debtor  resided  or  carried  on  business  at  the  time  of  the  assignment. 

(2)  An  assignee  may  also  be  removed  and  another  assignee  may 
be  substituted,  or  an  additional  assignee  may  be  appointed  by  a 
Judge.     1898,  c.  11,  s.  8;  1899,  c.  53,  s.  2. 

19.  Estate,  how  vested  on  change  of  assignee. — Where  a  new  as- 
signee is  appointed  the  estate  shall  forthwith  vest  in  him  without 
a  conveyance  or  transfer  and  he  shall  register  an  affidavit  of  bis 
appointment  in  the  registry  of  deeds  for  the  registration  district 
in  which  the  original  assignment  was  filed,  and  the  registration  of 
such  affidavit  shall  have  the  same  effect  as  the  execution  and  regis- 
tration of  a  conveyance  from  the  original  assignee.  1898.  c.  11.  s. 
8   (2). 

BECOVEBY  OF  ESTATE. 

20.  (1)  Assignee,  potoer  of  to  sue. — Except  as  in  this  section  is 
otherwise  provided,  the  assignee  shall  have  the  exclusive  right  of 
suing  for  the  rescission  of  agreements,  deeds  and  instruments  or  other 
transactions  made  or  entered  into  in  fraud  of  creditors,  or  mad*  or 
entered  into  in  violation  of  this  Chapter. 
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(2)  Creditor  may  take  proceedings. — If  at  any  time  any  creditor 
desires  to  cause  any  proceeding  to  be  taken  which,  in  his  opinion, 
would  be  for  the  benefit  of  the  estate,  and  the  assignee  under  the 
authority  of  the  creditors  refuses  or  neglects  to  take  such  proceed- 
ing, after  being  duly  required  so  to  do,  the  creditor  shall  have  the 
right  to  obtain  an  order  of  a  Judge  authorizing  him  to  take  the  pro- 
ceeding in  the  name  of  the  assignee,  but  at  his  own  expense  and  risk, 
upon  such  terms  and  conditions  as  to  indemnity  to  the  assignee,  as 
the  Judge  prescribes;  and  thereupon  any  benefit  derived  from  the 
proceeding  shall  belong  exclusively  to  the  creditor  instituting  the 
same  for  his  benefit;  provided  that  if,  before  such  order  is  granted 
the  assignee  signifies  to  the  Judge  his  readiness  to  institute  such  pro- 
ceeding for  the  benefit  of  the  creditors,  the  order  shall  prescribe  the 
time  within  which  he  shall  do  so,  and  in  that  case  the  advantage 
derived  from  the  proceeding,  if  instituted  within  such  time,  shall  ap- 
pertain to  the  estate.     1898,  c.  11,  8.  9. 

(3)  After  an  assignment  under  this  Chapter  has  been  made  the 
assignee  shall  have  the  right  to  be  substituted  for  any  party  who 
has  commenced  proceedings  under  any  of  the  provisions  of  this 
Chapter  for  the  rescission  of  agreements,  deeds  and  instruments  or 
other  transactions  made  and  entered  into  in  fraud  of  creditors  or  in 
violation  of  this  Chapter,  upon  such  terms  as  the  Court  or  a  Judge 
orders. 

21.  Money  may  be  recovered  as  property. — If  any  person  to 
whom  any  transfer  of  property  declared  to  be  void  by  this  Chapter 
has  been  made,  has  sold  or  disposed  of  the  property  which  was  the 
subject  of  such  transfer  or  any  part  thereof,  the  moneys  or  other 
proceeds  realized  therefor  may  be  seized  or  recovered  in  any  action 
under  the  next  preceding  section  as  fully  and  eflFectually  as  the  pro- 
perty, if  still  remaining  in  the  possession  or  control  of  such  person, 
could  have  been  seized  or  recovered.     1898,  c.  11,  s.  10. 

WAGES   Am)   SALABIES. 

22.  Wages,  etc.,  of  employees,  priority  of. — Whenever  an  assign- 
ment is  made  of  any  real  or  personal  property  for  the  general  benefit 
of  creditors  under  the  provisions  of  this  Chapter,  the  assignee  shall 
pay  in  priority  to  the  claims  of  the  ordinary  or  general  creditors  of 
the  person  making  the  same,  the  wages  or  salaries  of  all  persons  in 
the  employment  of  such  person  at  the  time  of  making  such  assign- 
ment or  within  one  month  before  the  making  thereof,  not  exceeding 
three  months'  wages  or  salary;  and  such  persons  shall  be  entitled  to 
rank  as  ordinary  or  general  creditors  for  the  residue,  if  any,  of  their 
claims.    1898,  c.  11,  s.  7. 

MEETII70S  OF  OBEDITOBS. 

23.  First  meeting  of  creditors,  how  called. — It  shall  be  the  duty 
of  the  assignee  immediately  upon  the  execution  of  the  assignment  to 
inform  himself,  by  reference  to  the  assignor  and  his  records  of  ac- 
count, of  the  name  and  residences  of  the  assignor's  creditors,  and 
within  five  days  from  the  date  of  assignment  to  convene  a  meeting  of 
the  creditors  for  the  giving  of  directions  with  reference  to  the  dis- 
posal of  the  estate,  by  mailing  prepaid  and  registered  to  every  credi- 
tor known  to  him  a  circular  calling  a  meeting  of  creditors  to  be  held 
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at  a  convenient  place  to  be  named  in  the  notice  not  later  than  twelve 
days  after  such  notice  and  by  advertisement  in  The  Royal  Gazette  • 
and  all  other  meetings  to  be  held  shall  be  called  in  like  manner 
1898,  c.  11,  ss.  17,  18  (2). 

24.  Judge  may  direct  as  to  meeting. — If  a  sufficient  number  of 
credifQrs  do  not  attend  such  meeting,  or  fail  to  give  directions  with 
reference  to  the  disposal  of  the  estate,  the  disposal  of  the  same  shall 
be  in  the  discretion  of  the  assignee.     1  Ed.  VII.,  c.  34,  s.  2. 

25.  (1)  Creditors  may  compel  calling  of  meeting. — If  a  request 
in  writing,  signed  by  a  majority  of  the  creditors  having  claims  duly 
proved  of  one  hundred  dollars  and  upwards,  computed  in  the  manner 
hereinafter  directed,  is  made  upon  the  assignee,  he  shall  within  two 
days  after  receiving  such  request  call  a  meeting  of  the  creditors  at 
a  time  not  later  than  twelve  days  after  the  receipt  by  him  of  such 
request. 

(2)  If  the  assignee  fails  to  call  such  meeting  when  so  requested 
he  shall  be  liable  to  a  penalty  of  twenty-five  dollars  for  every  day 
after  the  expiration  of  the  time  limited  for  the  calling  of  the  meet- 
ing until  the  meeting  is  called,  1898,  c.  11,  s.  18. 

VOTING  AT   MEETINOa. 

26.  Voting  at  meetings,  how  regulated. — At  any  meeting  of  credi- 
tors any  creditor  may  vote  in  person,  or  by  proxy  authorized  in 
writing,  but  no  creditor  whose  vote  is  disputed  shall  be  entitled  to 
vote  until  he  has  filed  with  the  assignee  an  affidavit  in  proof  of  his 
claim,  stating  the  nature  and  amount  thereof.     1898,  c.  11,  s.  19. 

27.  ( 1 )  Calculation  of  votes. — Except  for  the  purpose  of  making 
a  change  of  assignee  all  questions  discussed  at  meetings  of  creditors 
shall  be  decided  by  the  majority  of  votes,  and  for  such  purpose  the 
votes  of  creditors  shall  be  calculated  as  follows: 

For  every  claim  of  or  over  $100,  and  not  exceeding  $200,  one 

vote. 
For  every  claim  of  or  over  $200,  and  not  exceeding  $500,  two 

votes. 
For  every  claim  of  or  over  $500,  and  not  exceeding  $1,000,  three 

votes. 
For  every  additional  $1,000,  or  fraction  thereof,  one  vote. 

(2)  No  person  shall  be  entitled  to  vote  on  a  claim  which  he  has 
acquired  after  the  assignment  unless  the  entire  claim  is  acquired,  but 
this  shall  not  apply  to  persons  acquiring  notes,  bills  or  other  seciuri- 
ties  upon  which  they  are  liable. 

(3)  In  case  of  a  tie,  the  assignee,  or,  if  there  are  two  assignees, 
then  the  assignee  appointed  by  the  creditors  or  by  the  Judge,  if  none 
has  been  appointed  by  the  creditors,  shall  have  a  casting  vote.  1898, 
c.  11,  s.  20. 

RANKING   AND  PROOF   OF   CLAIMS. 

28.  Individual  and  partnership  estates,  ranking  upon. — If  any 
assignor  executing  an  assignment  under  this  Chapter  for  the  general 
benefit  of  his  creditors  owes  debts  both  individually  and  as  a  mem- 
ber of  a  partnership,  or  as  a  member  of  two  different  partnerships, 
the  claims  shall  rank  first  upon  the  estate  by  which  the  debts  they 
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represent  were  contracted,  and  shall  only  rank  upon  the  other  after 
all  the  creditors  of  that  other  have  been  paid  in  full.  1898,  c.  II, 
8.  6. 

29.  Secured  claims. — Every  creditor  in  his  proof  of  claim  shall 
state  whether  he  holds  any  security  for  his  claim  or  any  part  there- 
of; and  if  such  security  is  on  the  estate  of  the  debtor,  or  on  the 
estate  of  a  third  party  for  whom  such  debtor  is  only  secondarily 
liable,  he  shall  put  a  specified  value  thereon,  and  the  assignee  under 
the  authority  of  the  creditors  may  either  consent  to  the  right  of 
the  creditor  to  rank  for  the  claim  after  deducting  such  valuation,  or 
he  may  require  from  the  creditor  an  assignment  of  the  security  at  an 
advance  of  ten  per  cent,  upon  the  specified  value,  to  be  paid  out  of 
the  estate  as  soon  as  the  assignee  has  realized  such  security;  and  in 
such  case  the  difference  between  the  value  at  which  the  security  is 
retained  and  the  amount  of  the  gross  claim  of  the  creditor  shall  be 
the  amoimt  for  which  he  shall  rank  and  vote  in  respect  to  the  estate. 
1898,  c.  11,  s.  20   (4). 

30.  Negotiable  instruments,  ranking  in  respect  to. — If  a  creditor 
holds  a  claim  based  upon  a  negotiable  instrument,  upon  which  the 
insolvent  is  only  secondarily  liable,  and  which  has  not  matured  at 
the  time  of  proving  the  claim,  such  creditor  in  his  proof  of  claim 
shall  set  a  value  upon  the  liability  of  the  person  primarily  liable 
thereon,  and  the  difference  between  such  value  and  the  amount  of  the 
claim  shall,  until  the  instrument  matures,  be  the  amount  at  which 
the  claim  shall  be  calculated  for  the  purpose  of  voting  at  meetings 
and  other  purposes,  except  the  payment  of  dividends  thereon,  or 
collocation  in  the  dividend  sheets;  but  after  the  maturity  of  such 
instrument,  the  claim  shall  be  calculated  for  all  purposes  at  the 
full  amount,  less  any  sum  paid  on  account  thereof  by  the  person 
primarily  liable  on  such  negotiable  instrument.  1898,  c.  II,  s. 
20  (5). 

(a)  In  case  a  person  claiming  to  be  entitled  to  rank  on  the 
estate  assigned  holds  security  for  his  claim  or  any  part  thereof,  of 
such  a  nature  that  he  is  required  by  this  Act  to  value  the  same,  and 
he  fails  to  value  such  security,  a  Judge  may,  upon  summary  appli- 
cation by  the  assignee  or  by  any  other  person  interested  in  the 
debtor's  estate,  of  which  application  ten  days'  notice  shall  be  given 
to  such  claimant,  order  that  unless  a  specified  value  shall  be  placed 
on  such  security,  and  notified  in  writing  to  the  assignee  within  a 
time  to  be  limited  by  the  order,  such  claimant  shall  in  respect  of  the 
claim  or  the  part  thereof  for  which  the  security  is  held  in  case  the 
security  is  held  for  part  only  of  the  claim  be  wholly  barred  of  any 
right  to  share  in  the  proceeds  of  such  estate;  and  if  a  specified  value 
is  not  placed  on  such  security  and  notified  in  writing  to  the  assignee 
according  to  the  exigency  of  the  said  order,  or  within  such  further 
time  as  the  said  Judge  may  by  subsequent  order  allow,  the  said! 
claim,  or  the  said  part  as  the  case  may  be,  shall  be  wholly  barred 
as  against  the  said  estate,  but  without  prejudice  to  the  liability  of 
the  debtor  therefor. 

31.  Set-off. — The  law  of  set-off  shall  apply  to  all  claims  made 
against  the  estate,  and  also  to  all  actions  instituted  by  the  assignee, 
for  the  recovery  of  debts  due  to  the  assignor,  in  the  same  manner 
and  to  the  same  extent  as  if  the  assignor  were  plaintiff  or  defend- 
ant, as  the  case  may  be,  except  in  so  far  as  any  claim  is  affected  by 
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the  provisions  of  this  Chapter  or  any  other    enactment    respecting 
frauds  or  unjust  preferences.     1898,  c.  11,  s.  24. 

32.  Particulars  of  claim. — Every  person  claiming  to  be  entitled 
to  rank  on  the  estate  assigned  shall  furnish  to  the  assignee  particu- 
lars of  his  claim,  proved  by  affidavit,  and  such  vouchers  as  the  nature 
of  the  case  admits  of.     1898,  c.  11,  s.  21   (1). 

33.  Proofs  of  claim,  compelling  furnishing  of. — "  If  any  person 
claiming  to  be  entitled  to  rank  en  the  estate  assigned  does  not  within 
a  reasonable  time  after  receiving  notice  of  the  assignment,  and  of 
the  name  and  address  of  the  assignee,  furnish  to  the  assignee  par- 
ticulars and  proofs  of  his  claim  as  provided  by  this  Chapter,  the  as- 
signee may  issue  a  final  notice  by  registered  letter  mailed  to  such 
person  requiring  him  within  a  time  stated  in  the  notice  to  furnish 
such  particulars  and  proofs  of  his.  claim  on  penalty  of  being  debar- 
red from  participation  in  the  proceeds  of  the  estate;  and  if  the  par- 
ticulars and  proofs  of  such  claim  are  not  furnished  within  the  time 
stated  in  such  notice,  the  same  shall  be  wholly  barred,  and  the  as- 
signee shall  be  at  liberty  to  distribute  the  proceeds  of  the  estate  as 
if  no  such  claim  existed,  but  without  prejudice  to  the  liability  of  the 
debtor  therefor.  The  time  stated  in  such  notice  shall  in  the  case 
of  creditors  resident  'within  the  Province  be  not  less  than  thirty  days, 
and  of  those  resident  without  the  Province,  not  less  than  sixty  days." 
1  Ed.  VII.,  c.  34,  s.  3. 

34.  Claims  not  accrued  due. — A  person  whose  claim  has  not  ac- 
crued due  shall  nevertheless  be  entitled  to  prove  under  the  assign- 
ment and  vote  at  meetings  of  creditors,  but  in  ascertaining  the 
amount  of  any  such  claim  a  deduction  for  interest  shall  be  made  for 
the  time  which  has  to  run  until  the  claim  becomes  due.  1898,  e. 
11,  s.  21   (3). 

CONTESTATION  OF  CLAIMS. 

35.  (1)  Contestation  of  claims. — At  any  time  after  the  assignee 
receives  from  any  person  claiming  to  be  entitled  to  rank  on  the 
estate  proof  of  his  claim,  notice  of  contestation  of  the  claim  may,  at 
the  request  of  any  creditor,  be  served  by  the  assignee  upon  the  claim- 
ant. Within  thirty  days  after  the  receipt  of  the  notice,  or  such  fur- 
ther time  as  a  Judge  on  application  allows,  an  action  shall  be 
brought  by  the  claimant  against  the  assignee  to  establish  the  claim, 
and  a  copy  of  the  writ  in  the  action  served  on  the  assignee;  and  in 
default  of  such  action  being  brought  and  writ  served  within  the  time 
aforesaid,  the  claim  to  rank  on  the  estate  shall  be  forever  barred. 

(2)  The  notice  by  the  assignee  shall  contain  the  name  and  place 
of  business  of  one  of  the  solicitors  of  the  Supreme  Court  upon  whom 
service  of  the  writ  may  be  made,  and  service  upon  such  solicitor 
shall  be  deemed  sufficient  service  of  the  Kvrit.  1898,  c.  11,  s.  21 
(4),   (5). 

DIVIDENDS. 

36.  Accounts  to  be  kept. — Upon  the  expiration  of  one  month 
from  the  first  meeting  of  creditors,  or  as  soon  as  may  be  after  the 
expiration  of  such  period,  but  not  more  than  three  months  there- 
after, and  afterwards  from  time  to  time  at  intervals,  of  not  more 
than  three  months,  the  assignee  shall  prepare  and  keep.  constAntlj 
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accessible  to  the  creditors,  accounts  and  statements  of  his  doings  aa 
such  assignee,  and  of  the  position  of  the  estate.  1898,  c.  11,  s.  22 
(part). 

37.  Dividends,  duty  of  assignee  to  pay. — ^As  large  a  dividend  as 
can  with  safety  be  paid  by  every  assignee  under  this  Chapter,  "within 
twelve  months  from  the  date  of  any  assignment  made  thereunder, 
and  earlier  if  required  by  vote  of  the  creditors,  and  thereafter  a  fur- 
ther dividend  shall  be  paid  every  six  months,  and  more  frequently 
if  required  by  the  creditors,  until  the  estate  is  wound  up  and  dis- 
posed of. 

38.  Dividend  sheets. — So  soon  as  a  dividend  sheet  is  prepared, 
notice  thereof  shall  be  given  by  letter  mailed,  postage  prepaid,  to 
each  creditor,  enclosing  an  abstract  of  receipts  and  disbursements, 
showing  what  interest  has  been  received  by  the  assignee  for  money  in 
his  hands,  together  with  a  copy  of  the  dividend  sheet,  noting  thereon 
the  claims  objected  to,  and  stating  whether  any  reservation  has  or 
has  not  been  made  therefor;  and  after  the  expiry  of  eight  days  from 
the  date  of  mailing  such  notice,  abstract  and  dividend  sheet  as  afore- 
said, dividends  on  all  claims  not  objected  to  within  that  period 
shall  be  paid.     1898,  c.  11,  s.  23. 

OFFICIAL  ASSIGITEES. 

39.  Appointment  of  official  assignees. — The  Governor-in-Council 
may  in  each  county  appoint  one  or  more  persons  to  be  official  as- 
signees, who  shall  perform  the  duties  and  exercise  the  powers  im- 
posed by  this  Chapter.     1898,  c.  11,  s.  27. 

40.  (1)  Their  remuneration. — The  assignee  shall  receive  such 
remuneration  as  is  voted  to  him  by  the  creditors  at  any  meeting, 
subject  to  the  review  of  a  Judge,  if  complained  of  by  the  assignee  or 
any  creditor. 

(2)  If  no  remuneration  is  voted  to  the  assignee  by  the  credi- 
tors, the  amount  thereof  shall  be  fixed  by  a  Judge,  not  exceeding 
five  per  cent,  on  the  gross  proceeds  of  the  estate.  1898,  c.  11,  s. 
12;   1899,  c.  63,  s.  7. 

41.  (1)  Where  there  has  been  an  assignment  for  the  benefit  of 
creditors  the  assignee  or  assignees,  upon  resolution  passed  by  a 
majority  vote  of  the  creditors  present,  or  represented  at  a  meeting 
of  the  creditors  of  the  assignor  regularly  called,  may  without  an 
order  examine  the  assignor  or  any  person  who  is  or  has  been  an 
agent,  clerk,  servant,  officer  or  employee  of  any  kind  of  the  assignor, 
upon  oath  before  a  master  of  the  Supreme  Court  or  before  a  Judge 
or  before  any  official  referee  or  may  by  the  order  of  the  Court  or  of 
such  Judge  examine  the  assignor  on  oath  before  any  other  person 
to  be  specially  named  in  such  order,  touching  the  estate  and  effects 
of  the  assignor  and  as  to  the  property  and  means  he  had  when  the 
earliest  of  the  debts  or  liabilities  of  the  assignor  existing  at  the 
date  of  the  assignment  »wa8  incurred  and  as  to  the  property  and 
means  he  still  has  of  discharging  his  debts  and  liabilities,  and  as 
to  the  disposal  he  has  made  of  any  property  since  contracting  such 
debt  or  incurring  such  liability  and  as  to  any  and  what  debts  are 
owing  to  him. 

(2)  The  rules  and  procedure  from  time  to  time  in  force  in  the 
Supreme  Court  for  the  examination  of  judgment  debtors  shall  as  far 
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as  may  be  apply  to  an  examination  under  this  Act  of  an  aasignor 
in  all  respects  as  if  the  assignor  were  a  judgment  debtor. 

(3)  In  case  such  assignor  does  not  attend  as  required  by  the  said 
appointment  or  appointment  and  order,  as  the  case  may  be,  and  does 
not  allege  a  sufficient  excuse  for  not  attending  or  if  attending'  refiues  to 
disclose  his  property  or  his  transactions  respecting  the  same,  or  does 
not  make  satisfactory  answers  respecting  the  same,  or  if  it  appears 
from  such  examination  that  such  assignor  has  concealed  or  made 
away  with  his  property  in  order  to  defeat  or  defraud  his  creditors, 
or  any  of  them,  the  Court  or  a  Judge  may  order  the  assignor  to  be 
committed  to  the  common  gaol  of  the  county  in  which  he  resides 
for  any  term  not  exceeding  twelve  months. 

42.  (1)  Any  person  liable  to  be  examined  under  the  next  pre- 
ceding section  of  this  Act  may  be  served  with  an  appointment  signed 
by  the  Judge  or  officer,  or  a  copy  thereof,  and  where  the  examination 
is  to  take  place  under  an  order  also,  with  a  copy  of  the  order ;  such 
service  to  be  made  at  least  forty-eight  hours  before  the  -time  ap- 
pointed for  the  examination ;  and  the  person  to  be  examined  is  to  be 
paid  the  same  fees  as  a  witness  is  paid  in  cases  in  the  Supreme 
Court. 

(2)  The  examination  shall  be  conducted  in  the  same  maimer 
as  in  the  case  of  an  oral  examination  of  an  opposite  party. 

43.  Any  person  liable  to  be  examined  under  section  41  of  this 
Act  may  be  compelled  to  attend  and  testify  and  to  produce  books 
and  documents  in  the  same  manner  and  subject  to  the  same  rules 
of  examination  and  the  same  consequences  of  neglecting  to  attend 
or  refusing  to  disclose  the  matters  in  respect  to  which  he  may  be 
examined  as  in  the  case  of  a  witness  in  an  action  in  the  Supreme 
Court. 

44.  (1)  In  case  any  person  has  or  is  believed  or  suspected  to 
have,  in  his  possession  or  power  any  book,  document  or  paper  of  any 
kind,  relating  in  whole  or  in  part  to  the  debtor,  his  dealings  or  pro- 
perty, such  person  may  upon  resolution  passed  by  a  majority  vote  of 
the  creditors  present  or  represented  at  a  regularly  called  meeting  of 
the  creditors  of  the  assignor,  exclusive  of  such  person  (if  he  is  a 
creditor)  be  required  by  the  assignee  to  produce  such  statement  or 
statements  for  the  information  of  such  assignee. 

(2)  In  case  such  person  fails  to  produce  the  said  book,  docu- 
ment or  other  paper  within  four  days  of  his  being  served  with  A 
copy  of  the  said  resolution,  and  a  request  of  the  assignee  in  that  be- 
half, or  in  case  the  assignee  is  not  satisfied  that  full  production  has 
been  made,  the  assignee  may  without  an  order  examine  the  said  per- 
son before  any  of  the  officers  mentioned  in  section  41  of  this  Act, 
touching  any  book,  document  or  other  paper  >wbich  he  is  supposed  to 
have  received. 

(3)  Any  such  person  may  be  compelled  to  attend  and  testify, 
and  to  produce  upon  his  examination  any  book,  document  or  other 
paper  which  under  this  section  he  is  liable  to  produce  in  the  same 
manner  and  subject  to  the  same  rules  of  examination,  and  the  same 
consequences  of  neglecting  to  attend  or  refusing  to  disclose  the  mat- 
ters in  respect  of  which  he  may  be  examined,  as  in  the  case  of  a 
witness  in  an  action  in  the  Supreme  Court. 
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ONTARIO  ASSIGNMENTS  ACT. 
R.S.O.   (1897),  chap.  147. 

An  Act  Respecting  Assignments  and  Pbefebences  by  Insolvent 

Persons. 

Confessions  of  Judgment,  Cognovits,  etc.,  in  Fraud  of  Creditors  to  be 

void,  s.  1. 
Asssignments,  etc.,  in  prejudice  of  creditors,  to  be  void,  s.  2. 
Recovery  of  proceeds  where  property  sold,  s.  10. 
Assignments  for  benefit  of  creditors,  ss.  3-6. 
How  claims  are  to  rank,  s.  7. 
Appointment  and  rights  of  assignee,  ss.  8-10. 
Assignments  to  take  precedence  of  executions,  s.   11. 
Amendment  by  Court,  s.  12. 

Assignment  to  be  registered  and  notice  thereof  published,  ss.   13-16. 
Meeting  of  creditors,  ss.  17,  18. 
Voting,  ss.  19,  20. 
Proof  of  claim,  s.  21. 
Contestation,  ss.  22,  23. 
Assets  to  be  retained  in  Province,  s.  24. 
Accounts  and  statement,  s.  25. 
Set-oflf,  s.  26. 
Affidavits,  s.  27. 

Dividends  and  dividend  sheet,  ss.  28-30. 
Assignee's  remuneration,  ss.  31,  32. 
Inspector's  remuneration,  s.  33. 
Examination  of  Assignor,  etc.,  ss.  34-39. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows: 

1.  Confessions  or  vxirrants  to  confess  judgment  given  hy  insol- 
vents to  defeat  or  delay  creditors  or  to  give  one  preference  over  the 
other,  to  he  void. — In  case  any  person,  being  at  the  time  in  insolvent 
circumstances,  or  unable  to  pay  his  debts  in  full,  or  knowing  himself 
to  be  on  the  eve  of  insolvency,  voluntarily  or  by  collusion  ^with  a 
creditor  or  creditors,  gives  a  confession  of  judgment,  cognovit 
actionem  or  warrant  of  attorney  to  confess  judgment  with  intent,  in 
giving  such  confession,  cognovit  actionem  or  warrant  of  attorney  to 
confess  judgment,  to  defeat  or  delay  his  creditors  wholly  or  in 
part  or  with  intent  thereby  to  give  one  or  more  of  the  creditors  of 
any  such  person  a  preference  over  his  other  creditors,  or  over  any 
one  or  more  of  such  creditors,  every  such  confession,  cognovit 
actionem  or  warrant  of  attorney  to  confess  judgment,  shall  be  deemed 
and  taken  to  be  null  and  void  as  against  the  creditors  of  the  party 
giving  the  same,  and  shall  be  invalid  and  ineffectual  to  support  any 
judgment  or  writ  of  execution.     R.S.O.  1887,  c.  124,  s.  1. 

2.  ( 1 )  Gifts,  transfers,  etc.,  made  by  insolvents  which  defeat  or 
prejudice  creditors  to  be  void. — Subject  to  the  provisions  of  section 
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3  of  this  Act,  every  gift,  conveyance,  assignment  or  transfer,  delivery 
over  or  payment  of  goods,  chattels  or  effects,  or  of  bills,  bonds,  notes 
or  securities,  or  of  shares,  dividends,  premiums,  or  bonus  in  any 
bank,  company  or  corporation,  or  of  any  other  property,  real  or  per- 
sonal, made  by  a  person  at  a  time  when  he  is  in  insolvent  circum- 
stances, or  is  unable  to  pay  his  debts  in  full,  or  kncws  that  he  is  on 
the  eve  of  insolvency  with  intent  to  defeat,  hinder,  delay  or  pre- 
judice his  creditors,  or  any  one  or  more  of  them,  shall  as  against 
the  creditor  or  creditors  injured,  delayed  or  prejudiced  be  utterly 
void. 

(2)  Subject  to  the  provisions  of  section  3  aforesaid,  every  gift, 
conveyance,  assignment  or  transfer,  delivery  over  or  payment  of 
goods,  chattels  or  effects,  or  of  bills,  bonds,  notes  or  securities,  or  of 
shares,  dividends,  premiums,  or  bonus  in  any  bank,  company  or  cor- 
poration, or  of  any  other  property,  real  or  personal,  made  by  a  per- 
son at  a  time  when  he  is  in  insolvent  circumstances,  or  is  unable  to 
pay  his  debts  in  full,  or  knows  that  he  is  on  the  eve  of  insolvency,  to 
or  for  a  creditor  with  intent  to  give  such  creditor  an  unjust  prefer- 
ence over  his  other  creditors  or  over  any  one  or  more  of  them,  shall 
as  against  the  creditor  or  creditors  injured,  delaved,  prejudiced  or 
postponed,  be  utterly  void. 

(3)  Subject  to  the  provisions  of  section  3  aforesaid,  if  such 
transaction  with  or  for  a  creditor  has  the  efiect  of  giving  that  credi- 
tor a  preference  over  the  other  creditors  of  the  debtor  or  over  any 
one  or  more  of  them,  it  shall  in  and  with  respect  to  any  action  or  pro- 
ceeding which,  within  sixty  days  thereafter,  is  brought,  had  or  taken 
to  impeach  or  set  aside  such  transaction,  be  presumed  prima  facie 
to  have  been  made  with  the  intent  aforesaid,  and  to  be  an  unjust 
preference  <within  the  meaning  hereof  whether  the  same  be  made 
voluntarily  or  under  pressure. 

(4)  Subject  to  the  provisions  of  section  3  aforesaid,  if  such 
transaction  with  or  for  a  creditor  has  the  effect  of  giving  that  credi- 
tor a  preference  over  the  other  creditors  of  the  debtor  or  over  any 
one  or  more  of  them,  it  shall,  if  the  debtor  within  sixty  days  after 
the  transaction  makes  an  assignment  for  the  benefit  of  his  creditors, 
be  presumed  prima  facie  to  have  been  made  with  the  intent  afore- 
said, and  to  be  an  unjust  preference  within  the  meaning  hereof, 
whether  the  same  be  made  voluntarily  or  under  pressure.  54  V.,  c, 
20,  8.   1. 

(5)  "Creditor"  for  certain  purposes  to  include  surety  and  en- 
dorser.— Where  the  word  "  creditor  "  occurs  in  the  eighth  and  ninth 
lines  of  sub-section  2  of  this  section,  and  in  the  second  and  third 
lines  of  sub-section  3,  and  in  the  second  and  third  lines  of  sub-sec- 
tion 4,  such  word  shall  be  deemed  to  include  any  surety  and  the 
indorser  of  any  promissory  note  or  bill  of  exchange,  who  would  upon 
payment  by  him  of  the  debt,  promissory  note  or  bill  of  exchange, 
in  respect  of  .which  such  suretyship  was  entered  into  or  such  indor»e- 
ment  was  given  become  a  creditor  of  the  person  giving  the  prefer- 
ence within  the  meaning  of  said  subsections. 

Pending  proceedings,  not  affected. — This  sub-section  shall  not 
affect  any  action,  suit  or  proceeding  pending  on  the  14th  day  of 
April,  1892,  but  the  same  shall  be  adjudic.tted  upon  and  determined 
as  if  this  sub-section  had  not  been  passed.    55  V.,  c.  25,  sa.  1,  2. 
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3.  (1)  Assignments  for  benefit  of  creditors  and  bona  fide  sales, 
etc.,  protected.  Proviso. — Nothing  in  the  preceding  section  shall  apply 
to  any  assignment  made  to  the  sheriff  of  the  county  in  which  the  debtor 
resides  or  carries  on  business,  or  with  the  consent  of  a  majority  of 
his  creditors  having  claims  of  $100  and  upwards  computed  according 
to  the  provisions  of  section  20,  to  other  assignee  resident  within  the 
Province  of  Ontario,  for  the  purpose  in  each  of  the  said  cases  of  pay- 
ing^ ratably  and  proportionately  and  without  preference  or  priority 
all  the  creditors  of  the  debtor  their  just  debts ;  nor  to  any  bona  fide 
sale  or  payment  made  in  the  ordinary  course  of  trade  or  calling  to 
innocent  purchasers  or  parties;  nor  to  any  payment  of  money  to  a 
creditor,  nor  to  any  bona  fide  conveyance,  assignment,  transfer  or 
delivery  over  of  any  goods,  securities  or  property  of  any  kind,  as 
above  mentioned,  which  is  made  in  consideration  of  any  present 
actual  boTia  fide  payment  in  money,  or  by  tway  of  security  for  any 
present  actual  bona  fide  advance  of  money,  or  which  is  made  in  con- 
sideration of  any  present  actual  bona  fide  sale  or  delivery  of  goods  or 
other  property;  provided  that  the  money  paid,  or  the  goods  or  other 
property  sold  or  delivered  bear  a  fair  and  reasonable  relative  value 
to  the  consideration  therefor. 

(2)  Transfer  to  creditor  of  consideration,  for  sale  invalid. — In 
case  of  a  valid  sale  of  goods,  securities  or  property,  and  payment 
or  transfer  of  the  consideration  or  part  thereof  by  the  purchaser  to 
a  creditor  of  the  vendor,  under  circumstances  which  would  render 
void  such  a  payment  or  transfer  by  the  debtor  personally  and  di- 
rectly, the  payment  or  transfer,  even  though  valid  as  respects  the 
purchaser,  shall  be  void  as  respects  the  creditor  to  whom  the  same 
is  made.    R.S.O.  1887,  c.  124,  s.  3   (1,  5). 

(3)  General  assignment  not  in  accordance  with  Act,  when  void- 
able.— Every  assignment  for  the  general  benefit  of  creditors,  which  is 
not  void  under  section  2  of  this  Act,  but  is  not  made  to  the  sheriflF, 
nor  to  any  other  person  with  the  prescribed  consent  of  creditors, 
shall  be  void  as  against  a  subsequent  assignment  »which  is  in  con- 
formity with  this  Act,  and  shall  be  subject  in  other  respects  to  the 
provisions  of  this  Act  until  and  unless  a  subsequent  assignment  is 
executed  in  accordance  with  this  Act. 

(4)  Security  given  up,  upon  void  payment,  to  be  returned. — 
In  case  a  payment  has  been  made  which  is  void  under  this  Act,  and 
any  valuable  security  was  given  up  in  consideration  of  the  payment 
the  creditor  shall  be  entitled  to  have  the  security  restored,  or  its 
value  made  good  to  him  before,  or  as  a  condition  of,  the  return  of 
the  payment.    R.S.O.  1887,  c.  124,  s.  3  (2,  3). 

(5)  Rev.  Stat.  c.  156.  Payment  of  wages  protected.  Exchange 
of  securities  protected.  Certain  assignments  to  be  valid. — Nothing 
herein  contained  shall  affect  the  Act  respecting  Wages,  or  shall  pre- 
vent a  debtor  providing  for  payment  of  wages  due  by  him  in  accord- 
ance with  the  provisions  of  the  said  Act.  Nor  shall  anything  herein 
contained  affect  any  payment  of  money  to  a  creditor,  where  such 
creditor  by  reason  or  on  account  of  such  payment,  has  lost  or  been 
deprived  of,  or  has  in  good  faith  given  up,  any  valid  security  »which 
he  held  for  the  payment  of  the  debt  so  paid,  unless  the  value  of  the 
security  is  restored  to  the  creditor.  Nor  to  the  substitution  in  good 
faith  of  one  security  for  another  security  for  the  same  debt  so  far 
as  the  debtor's  estate  is  not  thereby  lessened  in  value  to  the  other 
creditors.    Nor  shall  anything  herein  contained  invalidate  a  security 
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given  to  a  creditor  for  a  pre-existing  debt  where  by  reason  or  on 
account  of  the  giving  of  the  security,  an  advance  in  money  is  made 
to  the  debtor  by  the  creditor,  in  the  bona  fide  belief  that  the  advance 
will  enable  the  debtor  to  continue  his  trade  or  business,  and  to  pay 
his  debts  in  full.    R.S.O.  1887,  c.  124,  s.  3  (4)  ;  54  V.,  c.  20,  s.  2. 

4.  Assignee  must  reside  in  the  Province. — No  person  other  than 
a  permanent  and  bona  fide  resident  of  this  Province  shall  have  power 
to  act  as  assignee  under  an  assignment  within  the  provisions  of  this 
Act  made  after  the  23rd  day  of  March,  1889,  nor  shall  any  such  as- 
signee have  power  to  appoint  a  deputy  or  to  delegate  his  duties  as 
assignee  to  any  person  who  is  not  a  permanent  and  bona  fide  resi- 
dent of  this  Ih-ovince;  and  no  charge  shall  be  made  or  recoverable 
against  the  assignor  or  his  estate  for  any  services  or  other  expenses 
of  any  such  assignee,  deputy  or  delegate  of  any  assignee  who  is  not 
a  permanent  and  bona  fide  resident  of  this  Province  ae  aforesaid.  62 
V.  c.  21,  8.  1. 

5.  Form  of  assignment  for  general  benefit  of  creditors. — Every 
assignment  made  under  this  Act,  for  the  general  benefit  of  creditors 
shall  be  valid  and  sufficient  if  it  is  in  the  words  following,  that  is  to 
say — all  my  personal  property  which  may  be  seized  and  sold  under 
execution  and  all  my  real  estate,  credits  and  effects — or  if  it  is  in 
words  to  the  like  effect;  and  an  assignment  so  expressed  shall  vest 
in  the  assignee  all  the  real  and  personal  estate,  rights,  property, 
credits  and  effects,  whether  vested  or  contingent  belonging  at  the 
time  of  the  assignment  to  the  assignor,  except  such  as  are  by  law 
exempt  from  seizure,  or  sale  under  execution,  subject,  however,  as 
regards  lands,  to  the  provisions  of  the  registry  law  as  to  the  regis- 
tration of  the  assignment.    R.S.O.  1887,  c.  124,  s.  4 

(As  to  the  preferential  lien  of  a  landlord,  see  cap.  170,  sec.  34.) 

6.  All  assignments  for  general  benefit  of  creditors  to  be  subject 
to  this  Act. — Every  assignment  hereafter  executed  for  the  general 
benefit  of  creditors,  whether  the  assignment  is  or  is  not  expressed  to 
be  made  under  or  in  pursuance  of  this  Act,  and  twhether  the  debtor 
has  or  has  not  included  all  his  real  and  personal  estate,  shall  vest 
the  estate,  whether  real  or  personal  or  partly  real  and  partly  per- 
sonal, thereby  assigned  in  the  assignee  therein  named  for  the  general 
benefit  of  creditors,  and  such  assignment  and  the  property  thereby 
assigned  shall  be  subject  to  all  the  provisions  of  this  Act,  and  the 
provisions  of  this  Act  shall  apply  to  the  assignee  named  in  such 
assignment.     58  V.  c.  23,  s.  5. 

7.  How  claims  are  to  rank  where  different  estates, — If  any 
assignor  or  assignors  executing  an  assignment  under  this  Act  for 
the  general  benefit  of  his  or  their  creditors  owes  or  owe,  debts  both 
individually  and  as  a  member  of  a  co-partnership,  or  as  a  member 
of  different  co-partnerships,  the  claims  shall  rank  first  upon  the 
estate  by  which  the  debts  they  represent  were  contracted,  and  shall 
only  rank  upon  the  other  or  others  after  all  the  creditors  of  such 
other  estate  or  estates  have  been  paid  in  full.  R.S.O.  1887,  c  124, 
s.  5. 

8.  (1)  Appointment  of  substituted  assignee. — A  majority  in 
number  and  value  of  the  creditors  who  have  proved  claims  to  the 
amount  of  $100  or  upwards  may  at  their  discretion  substitute  for 
the  sheriff,  or  for  an  assignee  under  an  assignment  to  which  sub- 
section 3  of  section  3  of  this  Act  applies,  a  person  residing  in  the 
county  in  which  the  debtor  resided,  or  carried  on  business  at  the 
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time  of  the  assignment.  An  assignee  may  be  removed,  and  another 
substituted,  or  an  additional  assignee  appointed  by  a  Judge  of  the 
High  Court,  or  of  the  County  Court  where  the  assignment  is  regis- 
tered.   R.S.O.  1887,  c.  124,  s.  6  (1)  ;    53  V.  c.  34,  s.  1. 

(2)  Estate  to  vest  in  substituted  assignee.  Rev.  Stat.  c.  136. — 
Where  a  new  or  additional  assignee  is  appointed  the  estate  shall 
forthwith  vest  without  a  conveyance  or  transfer,  and  he  shall  register 
an  affidavit  of  his  appointment  in  the  office  in  which  the  original 
assignment  was  filed,  such  an  affidavit  may  also  be  registered  under 
The  Registry  Act.  The  registration  of  the  affidavit  under  The  Regis- 
try Act  shall  have  the  same  effect  as  the  registration  of  a  convevance. 
R.S.O.  1887,  c.  124,  s.  6  (2). 

9.  (1)  Rights  of  assignee. — Except  as  in  this  section  is  herein- 
after provided,  the  assignee  shall  have  an  exclusive  right  of  suing 
for  the  rescission  of  agreements,  deeds  and  instruments  or  other 
transactions  made  or  entered  into  in  fraud  of  creditors,  or  made  or 
entered  into  in  violation  of  this  Act. 

(2)  Creditor  may  proceed  in  certain  cases  if  assignee  refuses. — 
If  at  any  time  a  creditor  desires  to  cause  any  proceeding  to  be  taken 
which,  in  his  opinion,  would  be  for  the  benefit  of  the  estate,  and  the 
assignee  under  the  authority  of  the  creditors  or  inspectors,  refuses 
or  neglects  to  take  such  proceeding,  after  being  duly  required  so  to 
do,  the  creditor  shall  have  the  right  to  obtain  an  order  of  the  Judge 
authorizing  him  to  take  the  proceedings  in  the  name  of  the  assignee, 
but  at  his  own  expense  and  risk,  upon  such  terms  and  conditions  as 
to  indemnity  to  the  assignee,  as  the  Judge  may  prescribe,  and  there- 
upon any  benefit  derived  from  the  proceedings  shall,  to  the  extent 
of  his  claim  and  full  costs  belong  exlusively  to  the  creditor  institu- 
ting the  same  for  his  benefit,  but  if,  before  such  order  is  granted, 
the  assignee  shall  signify  to  the  Judge,  his  readiness  to  institute  the 
proceedings  for  the  benefit  of  the  creditors,  the  order  shall  prescribe 
the  time  within  which  he  shall  do  so.  and  in  that  case  the  advantage 
derived  from  the  proceeding,  if  instituted  within  such  time,  shall 
belong  to  the  estate.     R.S.O.  1887,  c.  124,  s.  7. 

10. —  (1)  Follo'ving  proceeds  of  property  fraudulently  trans- 
ferred.— In  the  case  of  a  gift,  conveyance,  assignment  or  transfer  of 
any  property,  real  or  personal,  which  in  law  is  invalid  against  credi- 
tors, if  the  person  to  whom  the  gift,  conveyance,  assignment  or 
transfer  was  made  shall  have  sold  or  disposed  of,  realized  or  col- 
lected the  property  or  any  part  thereof,  the  money  or  other  proceeds 
may  be  seized  or  recovered  in  any  action  by  a  person  who  would  be 
entitled  to  seize  and  recover  the  property  if  it  had  remained  in  the 
possession  or  control  of  the  debtor  or  of  the  person  to  whom  the  gift, 
conveyance,  transfer,  delivery  or  payment  was  made,  and  such  right 
to  seize  and  recover  shall  belong,  not  only  to  an  assignee  for  the 
general  benefit  of  the  creditors  of  the  said  debtor,  but  in  case  there 
is  no  such  assignment,  shall  exist  in  favour  of  all  creditors  of  such 
debtor.     58  V.  c.  23,  s.  1. 

(2)  Taking  proceeds  under  execution.  Rev.  Stat.  c.  78. — 
Where  there  has  been  no  assignment  for  the  benefit  of  credi- 
tors, and  the  proceeds  are  of  a  character  to  be  seizable 
under  execution,  they  may  be  seized  under  the  execution  of  any  credi- 
tor, and  shall  be  distributable  amongs  the  creditors  under  The  Credi- 
tors' Relief  Act  or  otherwise.    58  V.  c.  23,  s.  2. 
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(3)  Creditor  suing  on  behalf  of  himself  and  other  creditors.— 
Where  there  haa  been  no  assignment  for  the  benefit  of  creditors,  and 
whether  the  proceeds  realized  aforesaid  are  or  are  not  of  a  character 
to  be  seized  under  execution,  an  action  may  be  brought  therefor  bj 
a  creditor  (whether  an  execution  creditor  or  not),  on  behalf  of  him- 
self and  all  other  creditors,  or  such  other  proceedings  may  be  takes 
as  may  be  necessary  to  render  the  said  proceeds  available  for  the 
general  benefit  of  the  creditors.     58  V.  c.  23,  s.  3. 

(4)  Protection  of  innocent  purchasers. — ^This  section  shall  not 
apply  as  against  innocent  purchasers  of  the  property.  58  V.  c.  23, 
8.    4. 

11.  Assignments  to  take  precedence  of  judgments  and  executions. 
— An  assignment  for  the  general  benefit  of  creditors  under  this  Act 
shall  take  precedence  of  all  attachments,  of  all  judgments  and  of  all 
executions  not  completely  executed  by  payment,  subject  to  the  lien, 
if  any,  of  an  execution  creditor  for  his  costs  where  there  is  but  one 
execution  in  the  sheriff's  hands,  or  to  the  lien,  if  any,  of  the  creditor 
for  his  costs  who  has  the  first  execution  in  the  sheriff's  hands.  R.S.O. 
1887,  c.  124,  s.  9;    59  V.  c.  31,  s.  2. 

12.  Amendment  of  assignment  by  Judge. — No  advantage  shall 
be  taken  or  gained  by  any  creditor  of  any  mistake,  defect  or  imper- 
fection in  any  assignment  under  this  Act  for  the  general  benefit  of 
creditors  if  the  same  can  be  amended  or  corrected,  and  any  such 
mistake,  defect  or  imperfection  shall  be  amended  by  any  Judge  of 
the  High  Court,  or  of  the  County  Court  aforesaid,  on  appliciition  of 
the  assignee  or  of  any  creditor  of  the  assignor,  on  such  notice  being 
given  to  other  parties  concerned  as  the  Judge  shall  think  reasonable, 
and  the  amendment,  when  made,  shall  have  relation  back  to  the 
date  of  the  assignment,  but  so  as  not  to  prejudice  the  rights  of 
innocent  purchasers.     R.S.O.  1887,  c.  124,  s.  10;    60  V.  c.  3,  s.  3. 

13. —  (1)  Notice  of  assignment  to  be  published.  Rev.  Stat.  e. 
148. — No  assignment  for  the  general  benefit  of  creditors  under  this 
Act  shall  be  within  the  operation  of  The  Act  respecting  Mortgages 
and  Sales  of  Personal  Property;  but  a  notice  of  the  assignment  shall, 
as  soon  as  conveniently  may  be  be  published  at  least  once  in  the 
Ontario  Gazette  and  not  less  than  twice  in  one  newspaper  at  the  least, 
having  a  general  circulation  in  the  county  in  which  the  property 
assigned  is  situate. 

(2)  Assignment  to  be  registered.  Rev.  Stat.  c.  148. — A  counter- 
part or  copy  of  every  such  assignment  shall  also  within  five  days  from 
the  execution  thereof  be  registered,  ( together  with  an  affidavit  of  a  wit- 
ness thereto  of  the  due  execution  of  the  assignment  or  of  the  due 
execution  of  the  assignment  of  which  the  copy  filed  purports  to  be 
a  copy)  in  the  office  of  tlie  Clerk  of  the  County  Court  of  the  county 
or  union  of  counties  where  the  assignor  if  a  resident  in  Ontario, 
resides  at  the  time  of  the  execution  thereof,  or  if  he  is  not  a  resident 
then  in  the  office  of  the  Clerk  of  the  County  Court  of  the  county  or 
union  of  counties  where  the  personal  property  so  assigned  ie  or 
where  the  principal  part  thereof,  (in  case  the  assignment  includes 
property  in  more  counties  than  one)  is  at  the  time  of  the  execution 
of  such  assignment;  and  such  clerks  shall  file  all  such  instruments 
presented  to  them  respectively  for  that  purpose  and  shall  endorse 
thereon  the  time  of  receiving  the  same  in  their  respective  offices,  and 
the  same  shall  be  kept  there  for  the  inspection  of  all  persons  inter- 
ested therein.     The  said  clerks  respectively  shall  number  and  enter 

29 — PABKIX. 


450  STATUTES. 

Buch  assignments,  and  be  entitled  to  the  same  fees  for  services  in  the 
same  manner  as  if  such  assignments  had  been  registered  under  the 
Act  respecting  Mortgages  and  Sales  of  Personal  Property.  R.S.O. 
1887,  c.  124,  8.  12    (1,  2). 

(3)  Where  assignments  to  be  filed  in  certain  districts  and  in 
Haliburton. — In  the  Districts  of  Muskoka,  Parry  Sound,  Nipissing, 
Algoma,  Manitoulin,  Thunder  Bay  and  Rainy  River,  and  in  any 
other  district  'Which  may  be  hereafter  formed,  and  in  the  provisional 
county  of  Haliburton  the  counterpart  or  copy  of  the  assignment  shall 
be  filed  in  the  same  office  and  within  the  same  time  respectively  as 
by  the  law  at  the  time  of  the  assignment  in  force  mortgages  and 
bills  of  sale  of  personal  property  are  required  to  be  filed  in  such 
districts,  and  provisional  county  respectively,  and  the  clerk  in  whose 
office  the  same  is  filed  shall  perform  the  like  duties  and  be  entitled 
to  be  paid  the  like  fees  as  clerks  acting  under  the  preceding  sub- 
section.    59  V.  c.  31,  s.  1. 

14. —  (1)  Penalty  for  neglecting  publication  or  registration. — 
If  the  said  notice  is  not  published  in  the  regular  number  of  the 
Ontario  Gazette,  and  of  such  newspaper  as  aforesaid,  which  shall 
respectively  be  issued  first  after  five  days  from  the  execution  of  the 
assignment  by  the  assignor,  or  if  the  assignment  is  not  registered 
as  aforesaid  within  five  days  after  the  execution  thereof,  the  assignor 
shall  be  liable  to  a  penalty  of  $25  for  each  and  every  day  which 
shall  pass  after  the  issue  of  the  number  of  the  newspaper  in  <which 
the  notice  should  have  appeared  until  the  same  shall  have  been 
published;  and  a  like  penalty  for  each  and  every  day  which  shall 
pass  after  the  expiration  of  five  days  from  the  execution  of  the 
assignment  by  the  assignor  until  the  same  shall  have  been  registered. 

(2)  The  assignee  shall  be  subject  to  a  like  penalty  for  each  and 
every  day  which  shall  pass  after  the  expiration  of  five  days  from  the 
delivery  of  the  assignment  to  him,  or  of  five  days  after  his  assent 
thereto.  The  burden  of  proving  the  time  of  such  delivery  or  assent 
shall  be  upon  the  assignee. 

(3)  Such  penalties  may  be  recovered  summarily  before  a  Judge 
of  the  High  Court,  or  of  the  Coimty  Court  of  the  county  in  which 
the  assignment  ought  to  be  published  or  registered;  one-half  of  the 
penalty  shall  go  to  the  party  suing,  and  the  other  half  for  the  benefit 
of  the  estate  of  the  assignor. 

(4)  lAability  of  sheriff. — In  case  of  an  assignment  to  the  sheriff, 
he  shall  not  be  liable  for  any  of  the  penalties  imposed  in  this  section, 
unless  he  has  been  paid  or  tendered  the  cost  of  advertising  and  regis- 
tering the  assignment,  nor  shall  he  be  compelled  to  act  under  the 
assignment  until  his  costs  in  that  behalf  are  paid  or  tendered  to 
him.    R.S.O.  1887,  c.  124,  s.  13. 

15.  Compelling  publication  and  registration. — In  case  the  assign- 
ment is  not  registered,  and  notice  thereof  published,  an  application 
may  be  made  by  any  one  interested  in  the  assignment  to  a  Judge  of 
the  High  Court,  or  of  the  County  Court  aforesaid,  to  compel  the 
registration  of  the  assignment  and  publication  of  such  notice;  and 
the  Judge  shall  make  his  order  in  that  behalf,  and  with  or  without 
costs,  or  upon  the  payment  of  costs  by  such  person  as  he  may  in  his 
discretion  direct  to  pay  the  same.    R.S.O.  1887,  c.  124,  s.  14. 
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16.  Assignment  not  invalidated  by  omission  to  publish,  etc. 

The  omission  to  publish  or  register  as  aforesaid,  or  any  irregularity 
in  the  publication  or  registration,  shall  not  invalidate  the  assien- 
ment.     R.S.O.  1887,  c.  124,  s.  15. 

17.  Assignee  to  call  meeting  of  creditors. — It  shall  be  the  duty 
of  the  assignee  immediately  to  inform  himself,  by  reference  to  the 
debtor  and  his  records  of  account,  of  the  names  and  residences  of 
the  debtor's  creditors,  and  within  five  days  from  the  date  of  assign- 
ment to  convene  a  meeting  of  the  creditors  for  the  appointment  of 
inspectors  and  the  giving  of  directions  with  reference  to  the  disposal 
of  the  estate,  by  mailing  prepaid  and  registered  to  every  creditor 
kno-wn  to  him,  a  circular  calling  a  meeting  of  creditors  to  be  held 
in  his  office  or  some  other  convenient  place  to  be  named  in  the 
notices  not  later  than  twelve  days  after  the  mailing  of  such  notice, 
and  by  advertisement  in  the  Ontario  Gazette ;  and  all  other  meeting* 
to  be  held  shall  be  called  in  like  manner.    R.S.O.  1887,  c.  124,  s.  16. 

18. —  (1)  Meeting  of  creditors  hy  request  of  majority  thereof. — 
In  case  of  a  request  in  writing  signed  by  a  majority  of  the  creditors 
having  claims  duly  proved  of  $100  and  upwards,  computed  according 
to  the  provisions  of  section  20  of  this  Act,  it  shall  be  the  duty  of  the 
assignee  within  two  days  after  receiving  such  request,  to  call  a 
meeting  of  the  creditors  at  a  time  not  later  than  twelve  days  after 
the  assignee  receives  the  request.  In  case  of  default  the  assigne« 
shall  be  liable  to  a  penalty  of  twenty-five  dollars  for  every  day  after 
the  expiration  of  the  time  limited  for  the  calling  of  the  meeting  until 
the  meeting  is  called. 

(2)  Judge  to  give  directions  in  case  creditors  do  not  attend. — 
In  case  a  sufficient  number  of  creditors  do  not  attend  the  meeting 
mentioned  in  section  17  of  this  Act,  or  fail  to  give  directions  with 
reference  to  the  disposal  of  the  estate,  the  Judge  of  the  County  Court 
may  give  all  necessary  directions  in  that  behalf.  R.S.O.  1887,  c.  124, 
s.  17. 

19.  Voting  at  meeting. — At  any  meeting  of  creditors  the  credi- 
tors may  vote  in  person,  or  by  proxy  authorized  in  writing,  but  no 
creditor  whose  vote  is  disputed  shall  be  entitled  to  vote  until  he  has 
filed  with  the  assignee  an  affidavit  in  proof  of  his  claim  stating  the 
amount  and  nature  thereof.    R.S.O.  1887,  c.  124,  s.  18. 

20. —  (1)  Scale  of  votes. — Subject  to  the  provisions  of  section  8, 
all  questions  discussed  at  meetings  of  creditors  shall  be  decided  by 
the  majority  of  votes,  and  for  such  purpose  the  votes  of  creditors 
shall  be  calculated  as  follows: — 

For  every  claim  of  or  over  $100,  and  not  exceeding  $200 1  vote 

For  every  claim  of  or  over  $200,  and  not  exceeding  $500 2  votes 

For  every  claim  or  over  $500,  and  not  exceeding  $1,000..  ..8  vote* 
For  every  additional  $1,000,  or  fraction  thereof 1  vote 

(2)  Upon  claims  acquired  after  assignment. — No  person  shjill 
be  entitled  to  vote  on  a  claim  acquired  after  the  assignment  unless 
the  entire  claim  is  acquired,  but  this  shall  not  apply  to  persons 
acquiring  notes,  bills  or  other  securities  upon  which  they  are  liable. 

(3)  Casting  vote. — In  case  of  a  tie  the  assignee,  or  if  there  are 
two  assignees,  then  the  assignee  nominated  for  that  purpose  by  credi- 
tors, or  by  the  Judge,  if  none  has  been  nominated  by  the  creditors, 
shall  have  a  casting  vote. 
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(4)  Creditors  to  value  securities. — Every  creditor  in  his  proof 
of  claim  shall  state  whether  he  holds  any  security  for  his  claim  or 
any  part  thereof;  and  if  such  security  is  on  the  estate  of  the  debtor, 
or  on  the  estate  of  a  third  party  for  whom  such  debtor  is  only 
secondarily  liable,  he  shall  put  a  specified  value  thereon  and  the 
assignee  under  the  authority  of  the  creditors  may  either  consent  to 
the  right  of  the  creditor  to  rank  for  the  claim  after  deducting  such 
valuation,  or  he  may  require  from  the  creditor  an  assignment  of  the 
security  at  an  advance  of  ten  per  cent,  upon  the  specified  value  to 
be  paid  out  of  the  estate  as  soon  as  the  assignee  has  realized  such 
security;  and  in  such  case  the  diflferenoe  between  the  value  at  which 
the  security  is  retained  and  the  amount  of  the  gross  claim  of  the 
creditor  shall  be  the  amount  for  «which  he  shall  rank  and  vote  in 
respect  of  the  estate. 

(5)  Right  to  revalue  in  certain  cases. — If  a  creditor  holds  a 
claim  based  upon  negotiable  instruments  upon  which  the  debtor  is 
only  indirectly  or  secondarily  liable,  and  which  is  not  mature  or 
exigible,  such  creditor  shall  be  considered  to  hold  security  within  the 
meaning  of  this  section,  and  shall  put  a  value  on  the  liability  of  the 
party  primarily  liable  thereon  as  being  his  security  for  the  payment 
thereof;  but  after  the  maturity  of  such  liability  and  its  non-pay- 
ment, he  shall  be  entitled  to  amend  and  revalue  his  claim.  R.S.O. 
1887,  c.  124,  s.  19. 

(6)  When  creditor  holding  security  fails  to  value  same. — In 
case  a  person  claiming  to  be  entitled  to  rank  on  the  estate  assigned 
holds  security  for  his  claim  or  any  part  thereof,  of  such  a  nature 
that  he  is  required  by  this  Act  to  value  the  same,  and  he  fails  to 
value  such  security,  the  Judge  of  the  County  Court  of  the  county 
wherein  the  debtor  at  the  time  of  making  the  assignment  resided  or 
carried  on  business,  may,  upon  summary  application  by  the  assignee 
or  by  any  other  person  interested  in  the  debtor's  estate,  of  which 
application  three  days'  notice  shall  be  given  to  such  claimant,  order 
that,  unless  a  specified  value  shall  be  placed  on  such  security  and 
notified  in  writing  to  the  assignee  within  a  time  to  be  limited  by  the 
order,  such  claimant  shall,  in  respect  of  the  claim,  or  the  part  thereof 
for  which  the  security  is  held,  in  case  the  security  is  held  for  part 
only  of  the  claim,  be  wholly  barred  of  any  right  to  share  in  the  pro- 
ceeds of  such  estate;  and  if  a  sepcified  value  is  not  placed  on  such 
security,  and  notified  in  writing  to  the  assignee  according  to  the 
exigency  of  the  said  order,  or  within  such  further  time  as  the  said 
Judge  may  by  subsequent  order  allow,  the  said  claim,  or  the  said 
part,  as  the  case  may  be,  shall  be  wholly  barred  as  against  such 
estate  but  without  prejudice  to  the  liability  of  the  debtor  therefor. 
59  V.  c.  31,  s.  3. 

21. —  (1)  Proof  of  claim. — Every  person  claiming  to  be  entitled 
to  rank  on  the  estate  assigned  shall  furnish  to  the  assignee  par- 
ticulars of  his  claim  proved  by  affidavit  and  such  vouchers  as  the 
nature  of  the  case  admits  of. 

(2)  Limiting  time  for  proof  of  claim. — In  case  a  person 
claiming  to  be  entitled  to  rank  on  the  estate  assigned,  does  not  within 
a  reasonable  time  after  receiving  notice  of  the  assignment  and  of  the 
name  and  address  of  the  assignee,  furnish  to  the  assignee  satisfactory 
proofs  of  his  claim  as  provided  by  this  and  the  preceding  sections 
of  this  Act,  the  Judge  of  the  County  Court  of  the  county  wherein 
the  debtor  at  the  time  of  making  the  assignment  resided  or  carried 


ONTARIO.  453 

on  business,  may,  upon  a  summary  application  by  the  assignee  or  by 
any  other  person  interested  in  the  debtors'  estate  (of  which  applica- 
tion at  least  three  days'  notice  shall  be  given  to  the  person  alleged 
to  have  made  default  in  proving  a  claim  as  aforesaia),  order  that 
unless  the  claim  be  proved  to  the  satisfaction  of  the  Judge  within  a 
time  to  be  limited  by  the  order,  the  person  so  making  default  shall 
no  longer  be  deemed  a  creditor  of  the  estate  assigned,  and  shall  be 
wholly  barred  of  any  right  to  share  in  the  proceeds  thereof;  and  if 
the  claim  is  not  so  proved  -within  the  time  so  limited,  or  within  such 
further  time  as  the  said  Judge  may  by  subsequent  order  allow,  the 
same  shall  be  wholly  barred,  and  the  assignee  shall  be  at  liberty  to 
distribute  the  proceeds  of  the  estate  as  if  no  such  claim  existed,  but 
without  prejudice  to  the  liability  of  the  debtor  therefor. 

(3)  Not  to  interfere  with  Rev.  Stat.  c.  129. — The  preceding  sub- 
section is  not  intended  to  interfere  with  the  protection  afforded  to 
assignees,  by  section  38  of  The  Trustee  Act. 

(4)  Creditor  may  prove  claim  not  due. — ^A  person  whose  claim 
has  not  accrued  due  shall  nevertheless  be  entitled  to  prove  under  the 
assignment  and  vote  at  meetings  of  creditors,  but  in  ascertaining  the 
amount  of  any  such  claim  a  deduction  for  interest  shall  be  made  for 
the  time  which  has  to  run  until  the  claim  becomes  due.  R.S.O.  1887, 
c.  124,  8.  20  (1,  4). 

22. —  (1)  Contestation  of  claim. — At  any  time  after  the  assignee 
receives  from  any  person  claiming  to  be  entitled  to  rank  on  the 
estate,  proof  of  his  claim,  notice  of  contestation  of  the  claim  may 
be  served  by  the  assignee  upon  the  claimant.  Within  thirty  days 
after  the  receipt  of  the  notice,  or  such  further  time  as  a  Judge  of 
the  County  Court  of  the  county  in  which  the  assignment  is  regis- 
tered may  on  application  allow,  an  action  shall  be  brought  by  the 
claimant  against  the  assignee  to  establish  the  claim,  and  a  copy  of 
the  'Writ  in  the  action  or  summons  in  case  the  action  is  brought  in 
a  Division  Court  shall  be  served  on  the  assignee;  and  in  defaiilt  of 
such  action  being  brought  and  writ  of  summons  served  within  the 
time  aforesaid,  the  claim  to  rank  on  the  estate  shall  be  forever 
barred. 

(2)  The  notice  by  the  assignee  shall  contain  the  name  and 
place  of  business  of  one  of  the  Solicitors  of  the  Supreme  Court  of 
Judicature  for  Ontario,  upon  whom  service  of  the  writ  of  summons 
may  be  made  and  served  upon  such  solicitor  shall  be  deemed  sufficient 
service  of  the  writ.     R.S.O.  1887,  c.  124,  s.  20   (5). 

23. —  ( 1 )  Procedure  where  assignee  is  satisfied  toith  proof  of 
claim  and  debtor  desires  to  dispute  same. — In  case  the  assignee  is 
satisfied  with  the  proof  adduced  in  support  of  a  claim,  but  the  debtor 
disputes  the  same,  such  debtor  shall  do  so  by  ijotice  in  writing  to 
the  assignee,  stating  the  grounds  upon  "which  he  disputes  the  claim; 
and  such  notice  shall  be  given  within  ten  days  of  such  debtor's  being 
notified  in  writing  by  the  assignee  that  he  is  satisfied  with  the  proof 
adduced  as  aforesaid,  and  not  afterwards  unless  by  special  leave  of 
the  said  Judge. 

(2)  If  upon  receiving  such  notice  of  dispute  the  assignee  does 
not  deem  it  proper  to  require  the  claimant  to  bring  an  action  to 
establish  his  claim,  he  shall  notify  the  debtor  in  writing  of  this  fact, 
and  the  debtor  may  thereupon,  and  within  ten  days'  of  his  receiving 
Huch  notice,  apply  to  the  said  Judge    for    an    order    requiring  the 
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assignee  to  serve  a  notice  of  contestation.  The  Judge  shall  only 
make  such  order  if  after  notice  to  the  assignee  the  Judge  is  of  the 
opinion  that  there  are  good  grounds  for  contesting  the  claim.  In 
case  the  debtor  does  not  make  an  application  as  aforesaid  the  decision 
of  the  assignee  shall  as  against  him  be  final  and  conclusive. 

(3)  If  upon  the  application  the  claimant  consents  in  writing, 
the  Judge  may,  in  a  summary  manner,  decide  the  question  of  the 
validity  of  the  claim. 

(4)  If  an  action  is  brought  by  the  claimant  against  the  assignee 
the  debtor  may  intervene  at  the  trial,  either  personally  or  by  counsel, 
for  the  purpose  of  calling  and  examining  or  cross-examining  wit- 
nesses.    69  V.  c.  31,  s.  4. 

24.  (1)  Assets  not  to  be  removed  out  of  the  Province  and 
moneys  to  he  deposited  in  a  hank. — No  property  or  assets  of  an  estate 
assigned  under  the  provisions  of  this  Act  shall  be  removed  out  of  the 
Province  without  the  order  of  the  Judge  of  the  Coimty  Court  of  the 
county  in  'which  the  assignment  is  registered,  and  the  proceeds  of  the 
sale  of  any  such  property  or  assets,  and  all  moneys  received  on 
account  of  any  estate  shall  be  deposited  by  the  assignee  in  one  of 
the  incorporated  banks  within  this  Province,  and  shall  not  be  with- 
drawn or  removed  without  the  order  of  such  Judge,  except  in  pay- 
ment of  dividends  and  other  charges  incidental  to  the  winding  up  of 
the  estate. 

( 2 ) .  Penalty. — Any  assignee  or  other  person  acting  in  his  stead 
or  on  his  behalf  violating  the  provisions  of  this  section  shall  be  liable 
to  a  penalty  of  $500,  which  may  be  recovered  summarily  before  a 
Judge  of  the  High  Court  or  before  the  Judge  of  the  County  Court  of 
the  county  in  which  the  assignment  is  required  to  be  registered;  and 
one-half  of  the  said  penalty  shall  go  to  the  person  suing  therefor, 
and  the  other  half  shall  belong  to  the  said  estate;  but  in  default  oi 
payment  of  the  said  penalty  and  all  costs  which  may  be  incurred  in 
any  action  or  proceeding  for  the  recovery  thereof,  such  assignee  or 
other  person  may  be  imprisoned  for  any  period  not  exceeding  thirty 
days,  and  shall  be  disqualified  from  acting  as  assignee  of  any  estate 
while  such  default  continues.     52  V.  c.  21,  s.  2. 

(3).  Application  of  section  limited. — This  section  shall  not 
apply  to  any  assignment  executed  before  the  23rd  day  of  March,  1889, 
or  to  any  proceedings  thereunder.     52  V.  c.  21,  s.  3. 

25.  Accounts  to  he  kept  accessible. — Upon  the  expiration  of  one 
month  from  the  first  meeting  of  creditors,  or  as  soon  as  may  be  after 
the  expiration  of  such  period,  and  afterwards  from  time  to  time  at 
intervals  of  not  more  than  three  months,  the  assignee  shall  prepare, 
and  keep  constantly  accessible  to  the  creditors,  accounts  and  state- 
ments of  his  doings  as  such  assignee,  and  of  the  position  of  the 
estate.     R.S.O.  1887,  c.  124,  s.  21. 

26.  Set  off. — The  law  of  set-off  shall  apply  to  all  claims  made 
against  the  estate  and  also  to  all  actions  instituted  by  the  assignee 
for  the  recovery  of  debts  due  to  the  assignor,  in  the  same  manner 
and  to  the  same  extent  as  if  the  assignor  were  plaintiff  or  defendant, 
as  the  case  may  be,  except  in  so  far  as  any  claim  for  set-off  shall  be 
affected  by  the  provisions  respecting  frauds  or  fraudulent  preferences 
of  this  or  any  other  Act.    R.S.O.  1887,  c.  124,  s.  23. 
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27.  Affidavits. — ^Any  affidavit  authorized,  or  required,  under  thi» 
Act  may  be  sworn  before  any  person  authorized  to  administer  aifi- 
davits  in  the  High  Court,  or  before  a  Justice  of  the  Peace,  or,  i£ 
sworn  out  of  Ontario,  before  a  Notary  Public.  R.S.O:  1887,  c.  124, 
8.  24. 

28.  Dividends  when  to  he  paid. — As  large  a  dividend  as  can  with 
safely  be  paid  shall  be  paid  by  every  assignee  imder  this  Act  within 
twelve  months  from  the  date  of  any  assignment  made  thereunder,  and 
earlier  if  required  by  the  inspectors;  and  thereafter  a  further  divi- 
dend shall  be  paid  every  six  months,  and  more  frequently  if  required 
by  the  inspectors  until  the  estate  is  wound  up  and  disposed  of.  59 
V.  c.  31,  s.  5. 

29.  Notice  of  dividend  sheet. — So  soon  as  a  dividend  sheet  is  pre- 
pared, notice  thereof  shall  be  given  by  letter  posted  to  each  creditor, 
inclosing  an  abstract  or  receipts  and  disbursements,  showing  what  in- 
terest has  been  received  by  the  assignee,  for  moneys  in  his  hands, 
together  with  a  copy  of  the  dividend  sheet,  noting  thereon  the  claims 
objected  to,  and  stating  whether  any  reservation  has  or  has  not  been 
made  therefor;  and  after  the  expiry  of  eight  days  from  the  day  of 
mailing  such  notice,  abstract  and  dividend  sheet  as  aforesaid,  divi- 
dends on  all  cla'ims  not  objected  to  within  that  period  shall  be  paid. 
R.S.O.  1887,  c.  124,  s.  22. 

30. —  (1)  Distributing  moneys  and  determining  claim*  as  pro- 
vided by  Rev.  Stat,  c.  78. — The  assignee  may,  if  he  deems  it  advisable 
so  to  do,  take  the  proceedings  authorized  by  section  32  of  The  Credi- 
tors' Relief  Act  to  be  taken  by  a  sheriff,  and  in  that  case  sections 
32  and  33  of  the  said  Act  shall  apply  to  proceedings  for  the  distribu- 
tion of  moneys  and  determination  of  claims  arising  under  an  assign- 
ment made  under  this  Act,  with  the  substitution  of  "  assignee  "  for 
"  sheriff "  where  it  occurs  in  said  section  32 ;  and  the  substitution 
of  "  according  to  law  "  for  "  as  directed  by  this  Act,"  where  these 
words  occur  in  said  section  32;  but  this  section  shall  not  be  con- 
strued to  relieve  the  assignee  from  mailing  to  each  creditor  the 
abstract  and  other  information  required  by  section  29  of  this  Act  to 
be  sent  to  creditors,  so  far  as  the  same  is  not  contained  in  the  list 
sent  by  him  under  section  32  aforesaid. 

(2)  The  Judge  of  the  County  Court  of  the  county  wherein  the 
debtor  at  the  time  of  the  assignment  resided  or  carried  on  business 
shall  be  the  Judge  to  «whom  applications  under  this  section  shall  be 
made.     59  V.  c.  31,  s.  6. 

31.  Remuneration  of  assignee. — The  assignee  shall  receive  such 
remuneration  as  shall  be  voted  to  him  by  the  creditors  at  any  meeting 
called  for  the  purpose  after  the  first  dividend  sheet  has  been  prepared, 
or  by  the  inspectors,  in  case  of  the  creditors  failing  to  provide  there- 
for, subject  to  the  review  of  the  County  Court  of  the  county  in  which 
the  assignment  is  registered  or  the  Judge  thereof,  if  complained  of 
by  the  assignee  or  any  of  the  creditors.    R.S.O.  1887,  c.  124,  s.  11  (1). 

32.  Where  remuneration  not  fixed  before  the  final  dividend. — In 
case  the  remuneration  of  the  assignee  has  not  been  fixed  under  the 
preceding  sub-aection  before  the  final  dividend,  the  assignee  may 
insert  in  the  final  dividend  sheet,  and  retain  as  his  remunerstlon, 
a  sum  not  exceeding  five  per  cent,  of  the  cash  receipts,  subfect  to 
review    by  the    Court    or  Judge  as    hereinbefore  provided;    but  no 
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application  by  the  assignee  to  review  the  said  allowance  shall  be 
entertained,  unless  the  question  of  his  remuneration,  previous  to  the 
preparation  of  the  final  dividend  sheet  has  been  brought  before  a 
meeting  of  creditors  competent  to  decide  the  same.     59  V.  c.  31,  s.  8. 

33.  Remuneration  of  inspectors. — No  assignee  shall  make  any 
payment  or  allowance  to  an  inspector  beyond  his  actual  and  neces- 
sary travelling  expenses  in  and  about  his  duties  as  inspector,  except 
under  the  authority  of  a  resolution  of  the  creditors  passed  at  a  meet- 
ing regularly  called,  fixing  the  amount  thereof,  and  in  the  notice 
calling  the  meeting  the  fixing  of  the  remuneration  of  the  inspectors 
shall  be  specially  mentioned  as  one  of  the  subjects  to  be  brought 
before  the  meeting.  No  inspector  shall  be  allowed  more  than  four 
dollars  a  day  besides  actual  travelling  expenses,  but  may  be  allowed 
less.     69  V.  c.  31,  s.  7. 

34.  Examination  of  assignor  or  employees. — Where  there  haa 
been  an  assignment  for  the  benefit  of  creditors  the  assignee,  or 
assignees,  upon  resolution  passed  by  a  majority  vote  of  the  creditors 
present  or  represented  at  a  meeting  of  the  creditors  of  the  assignor 
regularly  called,  or  upon  the  written  request  or  resolution  of  the 
majority  of  the  inspectors  of  the  estate,  may  "without  an  order 
examine  the  assignor  or  any  person  who  is  or  has  been  an  agent, 
clerk,  servant,  ofiicer  or  employee  of  any  kind  of  the  assignor,  upon 
oath  before  a  master  or  local  master  or  a  special  examiner  of  the 
Supreme  Court  of  Judicature,  or  before  a  local  registrar  or  deputy 
clerk  of  the  Crown  of  the  High  Court  or  before  the  Judge  of  the 
County  Court  of  the  county  within  which  such  assignor  resides,  or 
before  any  oflBcial  referee,  or  may  by  the  order  of  the  Court  or  a 
Judge  examine  the  assignor  on  oath  before  any  other  person  to  be 
specially  named  in  such  order,  touching  the  estate  and  efiFects  of  the 
assignor,  and  as  to  the  property  and  means  he  had  when  the  earliest 
of  the  debts  or  liabilities  of  the  assignor  existing  at  the  date  of  the 
assignment  was  incurred,  and  as  to  the  property  and  means  he  still 
has  of  discharging  his  debts  and  liabilities,  and  as  to  the  disposal  he 
has  made  of  any  property  since  contracting  such  debt  or  incurring 
such  liability  and  as  to  any  and  what  debts  are  owing  to  him.  58  V. 
c.  23,  s.  6;    59  V.  c.  31,  s.  9. 

35.  Procedure  upon  examination  of  an  assignor. — The  rules  and 
procedure  from  time  to  time  in  force  in  the  High  Court  of  Justice 
for  the  examination  of  judgment  debtors  shall,  as  far  as  may  be, 
apply  to  an  examination  under  this  Act  of  an  assignor  in  all  respects 
as  if  the  assignor  were  a  judgment  debtor.     58  V.  c.  23,  s.  11. 

36.  When  assignor  does  not  attend  or  refuses  to  answer  ques- 
tions.— In  case  such  assignor  does  not  attend  as  required  by  the  said 
appointment,  or  appointment  and  order,  as  the  case  may  be,  and  does 
not  allege  a  sufficient  excuse  for  not  attending,  or  if  attending,  refuses 
to  disclose  his  property  or  his  transactions  respecting  the  same,  or 
does  not  make  satisfactory  answers  respecting  the  same,  or  if  it 
appears  from  such  examination  that  such  assignor  has  concealed  or 
made  away  with  his  property  in  order  to  defeat  or  defraud  his  credi- 
tors or  any  of  them,  the  Court  or  Judge  may  order  the  assignor  to 
be  committed  to  the  common  jail  of  the  county  in  •\vhich  he  resides, 
for  any  term  not  exceeding  twelve  months.    58  V.  c.  23,  s.  10. 

37. —  (1)  Service  of  appointment. — Any  person  liable  to  be  ex- 
amined under  section  34  may  be  served  with  an  appointment  signed 
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by  the  Judge  or  officer,  or  a  copy  thereof,  and  where  the  examination 
is  to  take  place  under  an  order,  also  with  a  copy  of  the  order ;  such 
'service  to  be  made  at  least  48  hours  before  the  time  appointed  for 
the  examination;  and  the  person  to  be  examined  is  to  be  paid  the 
same  fees  as  a  witness.    58  V.  c.  23,  s.  8. 

(2)  Conduct  of  examination. — The  examination  shall  be  con- 
ducted in  the  same  manner  as  in  the  case  of  an  oral  examination  of 
an  opposite  party.    58  V.  c.  23,  s.  9. 

38.  Compelling  attendance  and  production  of  hooka. — Any  person 
liable  to  be  examined  under  section  34  may  be  compelled  to  attend 
and  testify  and  to  produce  books  and  documents,  in  the  same  manner 
and  subject  to  the  same  rules  of  examination  and  the  same  conse- 
quences of  neglecting  to  attend  or  refusing  to  disclose  the  matters 
in  respect  of  which  he  may  be  examined,  as  in  the  case  of  a  witness 
in  an  action  in  the  High  Court  of  Justice.    58  V.  c.  23,  s.  7. 

39. —  (1)  Calling  upon  persona  having  information  as  to 
aaaignor'a  affairs  to  give  evidence  and  produce  documents,  etc. — In 
case  any  person  has  or  is  believed  or  suspected  to  have  in  his  posses- 
sion or  power  any  book,  document  or  paper  of  any  kind  relating  in 
whole  or  in  part  to  the  debtor,  his  dealings  or  property,  such  person 
may,  upon  resolution  passed  by  a  majority  vote  of  the  creditors 
present  or  represented  at  a  regularly  called  meeting  of  the  creditors 
of  the  assignor  exclusive  of  such  person  (if  he  is  a  creditor)  or  upon 
the  -written  request  or  resolution  of  the  majority  of  the  inspectors 
of  the  estate,  be  required  by  the  assignee  to  produce  such  statement 
or  statements  for  the  information  of  such  assignee. 

(2)  In  case  such  person  fails  to  produce  the  said  book,  document 
or  other  paper  within  four  days  of  his  being  served  with  a  copy  of 
the  said  resolution  and  a  request  of  the  assignee  in  that  behalf,  or 
in  case  the  assignee  or  the  majority  of  the  inspectors  is  or  are  not 
satisfied  that  full  production  has  been  made,  the  assignee  may  with- 
out an  order  examine  the  said  person  before  any  of  the  officers  men- 
tioned in  section  34  of  this  Act  touching  any  book,  document  or  other 
paper  which  he  is  supposed  to  have  received. 

(3)  Any  such  person  may  be  compelled  to  attend  and  testify 
and  to  produce  upon  his  examination  any  book,  document  or  other 
paper  which  under  this  section  he  is  liable  to  produce  in  the  same 
manner  and  subject  to  the  same  rules  of  examination  and  the  same 
consequences  of  neglecting  to  attend  or  refusing  to  disclose  the 
matters  in  respect  of  which  he  may  be  examined  as  in  the  case  of  a 
witness  in  an  action  in  the  High  Court  of  Justice.    59  V.  c.  31,  s.  10. 
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34. —  (1)  ijien  of  landlord  for  rent. — In  case  of  an  assignment 
for  the  general  benefit  of  creditors  the  preferential  lien  of  the  land- 
lord for  rent  shall  be  restricted  to  the  arrears  of  rent  due  during  the 
period  of  one  year  last  previous  to,  and  for  three  months  following, 
the  execution  of  such  assignment  and  from  thence  so  long  as  ths 
assignee  shall  retain  possession  of  the  premises  leased. 

(2)  Right  of  assignee  to  retain  possession  of  rented  prrmise*. — 
Not-withstanding   any    provision,   stipulation    or   agreement    in   any 
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lease  or  agreement  contained,  in  any  case  of  an  assignment  for  the 
general  benefit  of  creditors,  or  in  case  an  order  is  made  for  the 
winding-up  of  an  incorporated  company,  being  lessees,  the  assignee 
or  liquidator  shall  be  at  liberty  within  one  month  from  the  execution 
of  such  assignment  or  the  making  of  such  winding-up  order  by  notice 
in  writing  under  his  hand  given  to  the  lessor  to  elect  to  retain  the 
premises  occupied  by  the  assignor  or  company  as  aforesaid  at  the 
time  of  such  assignment  or  winding-up,  for  the  unexpired  term  of 
any  lease  iinder  which  the  said  premises  were  held,  or  for  such  por- 
tion of  the  said  term  as  he  shall  see  fit  upon  the  terms  of  such  lease 
and  paying  the  rent  therefor  provided  by  said  lease.    58  V.  c.  26,  s.  3. 
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Tbust  Company  May  Be  Appointed  Assignee. 

8.  (1) — ^Where  a  trust  company  incorporated  under  a  special 
Act  or  under  the  Ontario  Companies  Act,  or  the  said  chapter  157  of 
the  Revised  Statutes  of  Ontario,  1887,  is  authorized  to  execute  the 
office  of  executor,  administrator,  trustee,  receiver,  assignee,  guardian 
of  a  minor  or  committee  of  a  lunatic,  then  in  case  the  Lieutenant- 
Governor  in  Council  approves  of  such  company  being  accepted  by 
the  High  Court  as  a  Trusts  Company  for  the  purposes  of  such  Court, 
the  said  Court  or  any  Judge  thereof,  and  every  other  Court  or  Judge 
having  authority  to  appoint  such  an  officer,  may,  with  the  consent 
of  the  company,  appoint  such  company  to  exercise  any  of  the  said 
offices  in  respect  of  any  estate,  or  person,  under  the  authority  of  such 
Court  or  Judge  or  may  grant  to  such  company  probate  of  any  "will 
in  which  such  company  is  named  an  executor;  but  no  company 
which  has  issued,  or  has  authority  to  issue,  debentures  shall  be 
approved  as  aforesaid. 

(2)  A  trust  company  so  approved  of  may  be  appointed  to  be  a 
sole  trustee,  notwithstanding  that,  but  for  this  Act,  it  would  be  neces- 
sary to  appoint  more  than  one  trustee  and  may  also  be  appointed 
trustee  jointly  with  another  person. 

(3)  Such  appointment  may  be  made  whether  the  trustee  is  re- 
quired under  the  provisions  of  any  deed,  will  or  document  creating 
a  trust,  or  whether  the  appointment  is  under  the  provisions  of  The 
Act  respecting  Trustees  and  Executors  and  the  Administration  of 
Estates,  or  otherwise. 

(4)  Notwithstanding  any  rule  of  practice  or  any  provision  of 
any  Act  requiring  security,  it  shall  not  be  necessary  for  the  said 
company  to  give  any  security  for  the  due  performance  of  its  duty  as 
such  executor,  administrator,  trustee,  receiver,  assignee,  guardian  or 
committee,  unless  otherwise  ordered. 

( 5 )  The  Lieutenant-Governor  in  Council  may  revoke  the  approval 
given  under  this  section,  and  no  Court,  or  Judge,  after  notice  of  such 
revocation,  shall  appoint  any  such  company  to  be  an  administrator, 
trustee,  receiver,  assignee,  guardian,  or  committee,  unless  such  com- 
pany gives  the  like  security  for  the  due  performance  of  its  duty  as 
would  be  required  from  a  private  person.    60  V.  c.  37,  s.  8. 


ONTARIO.  459 

R.S.O.   (1897),  CHAPTER  129,  SECTION  38. 

POWEB  To  DiSTBIBUTE  ASSETS   AftEB  NOTICE  To   SkND  In  CtAIlC. 

Where  a  trustee  or  assignee  acting  under  the  trusts  of  a  deed  or 
assignment  for  the  benefit  of  creditors  generally  or  a  particular  class 
or  classes  of  creditors,  where  the  creditors  are  not  designated  by 
name  therein,  or  an  executor  or  an  administrator  has  given  such  or  the 
like  notices  as  in  the  opinion  of  the  Court  in  which  such  trustee, 
assignee,  executor  or  administrator  is  sought  to  be  charged  would 
have  been  given  by  the  High  Court  in  an  action  for  the  execution  of 
the  trusts  of  such  deeds  or  assignment,  or  an  administration  suit 
(as  the  case  may  be),  for  creditors  and  others  to  send  into  such 
trustee,  assignee,  executor  or  administrator,  their  claims  against  the 
person  for  the  benefit  of  the  creditors  of  whom  such  deed  or  assign- 
ment is  made,  or  the  estate  of  the  testator  or  intestate  (as  the  case 
may  be),  the  trustee,  assignee,  executor  or  adminstrator  shall,  at  the 
expiration  of  the  time  named  in  the  said  notices,  or  the  last  of  the 
said  notices,  for  sending  in  such  claims,  be  at  liberty  to  distribute 
the  proceeds  of  the  trust  estate  or  the  assets  of  the  testator  or  intes- 
tate ( as  the  case  may  be ) ,  or  any  part  thereof  amongst  the  parties 
entitled  thereto,  having  regard  to  the  claims  of  which  the  trustee, 
assignee,  executor  or  administrator  has  then  notice,  and  shall  not  be 
liable  for  the  proceeds  of  the  trust,  estate,  or  assets  (as  the  case. may 
be),  or  any  part  thereof,  so  distributed  to  any  person  of  whose  claim 
the  trustee,  assignee,  executor  or  administrator  had  not  notice  at  the 
time  of  the  distribution  thereof  or  a  part  thereof  (as  the  case  may 
be),  but  nothing  in  this  Act  contained  shall  prejudice  the  right  of 
any  creditor  or  claimant  to  follow  the  proceeds  of  the  trust  estate 
or  assets  (as  the  case  may  be),  or  any  part  thereof,  into  the  hands 
of  the  person  or  persons  who  may  have  received  the  same  respec- 
tively.    R.S.O.  1887,  c.  110,  s.  36. 

R.S.O.  (1897),  CHAPTER  156. 
Pbiobity  of  Claims  fob  Wages. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows: — 

1.  This  Act  shall  apply  to  wages  or  salary  whether  the  employ- 
ment in  respect  of  which  the  same  shall  be  payable  be,  by  the  day, 
by  the  week,  by  the  job  or  piece  or  otherwise.  R.S.O.  1887,  c.  127, 
s.  4. 

2.  Whenever  an  assignment  is  made  of  any  real  or  personal 
property  for  the  general  benefit  of  creditors,  the  assignee  shall  pay 
in  priority  to  the  claims  of  the  ordinary  or  general  creditors  of  the 
person  making  the  same,  the  wages  or  salary  of  all  persons  in  the 
employment  of  such  person  at  the  time  of  the  making  of  such  assign- 
ment, or  within  one  month  before  the  making  thereof,  not  exceeding 
three  months'  wages  or  salary,  and  such  persons  shall  Im>  entitled  to 
rank  as  ordinary  or  general  creditors  for  the  residue,  if  any,  of  their 
claims.     R.S.O.  1887,  c.  127,  s.  1. 

3.  In  distributing  the  assets  of  a  company  under  the  provisions 
of  The  Joint  Stock  Companies  Winding-up  Act  the  liquidator  shall 
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pay  in  priority  to  the  claims  of  the  ordinary  or  general  creditors  of 
the  company  the  wages  or  salary  of  all  persons  in  the  employment 
of  the  company  at  the  time  of  the  making  of  the  winding-up  order, 
or  within  one  month  before  the  making  thereof,  not  exceeding  three 
months'  wages  or  salary,  and  such  persons  shall  be  entitled  to  rank 
as  ordinary  or  general  creditors  of  the  company  for  the  residue,  if 
any,  of  their  claims.     R.S.O.  1887,  e.  127,  s.  2."' 

4.  All  persons  who  are  at  the  time  of  the  seizure  by  the  sheriff, 
or  who  within  one  month  prior  thereto  have  been  in  the  employment 
of  the  execution  debtor,  and  •\vho  shall  become  entitled  to  share  in 
the  distribution  of  money  levied  out  of  the  property  of  a  debtor 
within  the  meaning  of  The  Creditors'  Relief  Act,  shall  be  entitled  to 
be  paid  out  of  such  money  the  wages  or  salary  due  to  them  by  the 
execution  debtor  not  exceeding  three  months'  wages  or  salary,  in 
priority  to  the  claims  of  the  other  creditors  of  the  execution  debtor, 
and  shall  be  entitled  to  share  pro  rata  with  such  other  creditors  as 
to  the  residue,  if  any,  of  their  claims.  R.S.O.  1887,  c.  127,  s.  3;  55 
V.   c.  27,  s.   1. 

5.  All  persons  in  the  employment  of  an  absconding  debtor  at  the 
time  of  a  seizure  by  the  sheriff  under  The  Act  respecting  Absconding 
Debtors  or  within  one  month  prior  thereto,  shall  be  entitled  to  be 
paid  out  of  any  moneys  realized  out  of  the  property  of  such  debtor, 
by  such  sheriff  the  wages  or  salary  due  to  them  by  the  absconding 
debtor  not  exceeding  three  months'  wages  or  salary  in  priority  to  the 
claims  of  the  other  creditors  of  the  absconding  debtor  and  shall  be 
entitled  to  share  pro  rata  with  such  other  creditors  as  to  the  residue, 
if  any,  of  their  claims.  55  V.  c.  27,  s.  2. 

6.  In  the  administration  of  the  estate  of  any  person  dying  on 
or  after  the  13th  day  of  April,  1897,  any  person  in  the  employment 
of  the  deceased  at  the  time  of  his  death  or  within  one  month  prior 
thereto,  -who  is  entitled  to  share  in  the  distribution  of  the  estate  shall 
be  entitled  to  his  salary  or  wages  not  exceeding  three  months  thereof 
in  priority  to  the  claims  of  the  ordinary  or  general  creditors  of  the 
deceased,  and  such  person  shall  be  entitled  to  rank  as  an  ordinary 
or  general  creditor  of  such  deceased  person  for  the  residue,  if  anv, 
of  his  claim.     60  V.  c.  23,  ss.  1,  2. 

7. —  ( 1 )  No  debt  due  or  accruing  to  a  mechanic,  workman, 
labourer,  servant,  clerk  or  employee,  for  or  in  respect  of  his  wages 
or  salary,  shall  be  liable  to  seizure  or  attachment,  unless  such  debt 
exceeds  the  sum  of  $25,  and  then  only  to  the  extent  of  such  excess. 

(2)  Nothing  in  the  preceding  sub-section  contained  shall  affect 
or  impair  the  right  or  remedies  of  any  creditor  whose  debt  has  been 
contracted  before  the  first  day  of  October,  1874.  R.S.O.  1887,  c.  64, 
s.  8. 

8.  This  Act  is  not  intended  to  apply  to  an  assignment  made 
under  the  provisions  of  any  Act  of  the  Parliament  of  Canada  relating 
to  or  respecting  bankruptcy  or  insolvency.     R.S.O.  1887,  c.  127,  s.  5. 

(As  to  wages  payable  to  employees  of  contractors  for  public 
works,  see  Cap.  155.) 
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AN    ORDINANCE      RESPECTING     PREFERENTIAL     ASSIGN- 
MENTS. 

CONSOLIDATED   ORDINANCES    (1898),   N.W.T.    CHAPTER  42. 

The  Lieutenant-Grovernor,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Territories,  enacts  as  follows: — 

1.  Every  gift,  conveyance,  assignment,  or  transfer,  delivery  over 
or  payment  of  goods,  chattels  or  effects,  or  of  bonds,  bills,  notes, 
securities,  or  of  shares,  dividends,  premiums,  or  bonus  in  any  bank, 
company  or  corporation,  made  by  any  person  at  any  time  when  he 
is  in  insolvent  circumstances,  or  is  unable  to  pay  his  debts  in  full, 
or  knows  that  he  is  on  the  eve  of  insolvency,  with  intent  to  defeat  or 
delay  or  prejudice  his  creditors,  or  to  give  to  any  one  or  more  of 
them  a  preference  over  his  other  creditors,  or  over  any  one  or  more  of 
them,  or  which  has  such  effect,  shall  as  against  them  be  utterly  void. 
R.O.  c.  49,  8.   1. 

2.  Every  such  gift,  conveyance,  assignment,  transfer,  delivery 
over  or  payment  whether  made  owing  to  pressure  or  partly  owing  to 
pressure  or  not,  which  has  the  effect  of  defeating,  delaying  or  pre- 
judicing creditors  or  giving  one  or  more  of  them  a  preference  shall 
as  against  the  other  creditors  of  such  debtor  be  utterly  void.  No.  38 
of  1897,  3.  21. 

3.  Nothing  in  this  Ordinance  shall  apply  to  any  deed  of  assign- 
ment made  and  executed  by  a  debtor  for  the  purpose  of  paying  and 
satisfying  ratably  and  proportionately,  and  without  preference  or 
priority,  all  the  creditors  of  such  debtor,  their  just  debts  or  any  bona 
fide  sale  of  goods  or  payment  made  in  the  ordinary  course  of  trade 
or  calling  to  innocent  purchasers  or  parties.    R.O.  c.  49,  s.  2. 

AN  ORDINANCE   RESPECTING  ASSIGNMENTS  FOR  THE 
GENERAL   BENEFIT  OF  CREDITORS. 

N.W.T.  (1900),  CHAPTER  11. 

[Assented  to  May  4>  J900.] 

The  Lieutenant-Governor,  by  and  with  the  advice  and  consent  of 
the  Legislative  Assembly  of  the  Territories,  enacts  as  follows: — 

1.  The  assignment  for  the  general  benefit  of  creditors  shall  be 
valid  or  effectual  as  a  transfer,  assignment  or  conveyance  of  the  pro- 
perty therein  mentioned  and  described  unless  such  assignment  it 
made  to  some  person  or  persons  residing  in  the  Judicial  District 
within  which  the  assignor  resides  or  carries  on  business. 
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PROVISIONS   OF  QUEBEC   CODE   OF   CIVIL   PROCEDURE 
RESPECTING  INSOLVENCY. 

853.  Who  can  make  an  abandonment  of  property  and  who  can 
demand  it. — The  following  persons  may  make  a  judicial  abandon- 
ment of  their  property  for  the  benefit  of  their  creditors. 

1.  A  debtor  who  has  been  arrested  upon  capias  ad  responden- 
dum as  provided  in  the  chapter  thereon; 

2.  A  trader  who  has  ceased  his  payments  and  upon  whom  a 
demand  of  abandonment  has  been  made  by  any  creditor  whose  claim 
is  unsecured  for  a  sum  of  two  hundred  dollars  or  upwards.  C.P.C. 
763,  763a  amended;    R.S.  5952,  5953  (C.P.  15,  8,  926). 

854.  The  demand  of  abandonment  and  its  formalities. — The  de- 
mand required  by  paragraph  2  of  the  preceding  article  must  be 
signed  by  the  creditor  or  by  his  agent  specially  authorized  in  that 
behalf;  and  in  the  case  of  a  corporation,  by  its  president,  general 
manager,  or  local  agent  for  the  district  where  the  abandonment 
should  be  made  or  by  the  specially  authorized  agent  of  such  cor- 
poration. 

Any  demand  made  by  virtue  of  a  special  power  of  attorney  must 
mention  the  fact.     New. 

855.  The  service  of  the  demand  on  a  person  in  the  Province  is 
subject  to  the  same  rules  as  ordinary  summons.     New. 

856.  The  demand  must  be  filed  at  the  office  of  the  Court,  to- 
gether with  a  claim  imder  oath  accompaniel  by  vouchers,  and  the 
special  power  of  attorney,  if  any,  under  which  the  demand  has  been 
made.  C.P.C.  763a,  in  part,  amendment;  R.S.  5953;  55-56  V.,  c. 
43,  s.  1. 

857.  Contestation  of  the  demand  of  abandonment. — The  demand 
may  be  contested  by  petition  which  must  be  filed  within  two  days 
after  the  service  of  the  demand  and  be  served  upon  the  demand- 
ing party  as  soon  as  possible. 

The  contesting  party  may  within  the  same  delay  file  a  motion 
to  stay  the  proceedings  until  a  power  of  attorney  or  security  for 
costs  is  furnished  by  the  party  who  made  the  demand,  whenever  the 
latter  is  not  resident  in  the  Province.    New  (C.P.  15,  8,  177,  2  &  7). 

858.  Declaration  of  abandonment  statement  and  accompanying 
fomalities. — The  abandonment  consists  of  the  filing  of  the  declaration 
and  of  the  deposit  of  the  statement  as  hereinafter  provided.  New 
C.P.C.  764  in  part;  R.S.  5944. 

859.  If  the  debtor  does  not  contest  the  demand,  he  must  within 
two  days  after  it  has  been  served  upon  him  file  at  the  place  where 
by  law  the  abandonment  must  be  made,  a  declaration  that  he  consents 
to  abandon  all  his  property  to  his  creditors;  and  he  must  deposit 
his  statement  within  four  days  from  such  service. 

If  there  is  a  contestation  or  a  morion  for  a  power  of  attorney 
or  for  security  for  costs  the  delays  are  computed  from  the  judgment 
thereon. 
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The  Judge  may  extend  the  delays  for  filing  the  declaration  or 
for  depositing  the  statement.     New,  in  part,  C.P.C.  763a,  65-56  V 
c.  43,  8.  1   (C.P.  895,  s.  3;    931,  s.  2). 

860.  If  one  or  more  of  the  members  of  a  partnership  is  dead  or 
absent  from  the  Province,  the  declaration  and  statement  may  be 
signed  by  the  surviving  partners  or  by  the  resident  partners,  but 
the  abandonment  does  not  then  aflFect  the  private  property  of  the 
dead  or  absent  partner.  New. 

861.  The  statement  must  be  sworn  to  by  the  debtor  and  shew: 

1.  All  the  movable  and  immovable  property  liable  to  seizure  on 

his  possession. 

2.  The  names  and  addresses  of  his  creditors,  the  amount  of  their 
respective  claims,  and  the  nature  of  each  claim,  whether  private 
hypothecary  or  otherwise. 

Unless  a  declaration  has  been  made  by  the  debtor  in  conformity 
with  article  859,  the  statement  must  be  accompanied  with  a  declara- 
tion by  the  debtor  that  he  consents  to  abandon  all  his  property  to 
his  creditors.  C.P.C.  764  amended  in  part;  R.S.  5954;  55-56  V., 
c.  23,  s.  2   (C.P.  598,  599). 

862.  The  declaration  and  the  statement  are  filed  in  the  office  of 
the  Superior  Court  for  the  district  where  the  debtor  has  his  prin- 
cipal place  of  business,  and  in  default  of  such  place,  where  he  it 
domiciled.    C.P.C.  764,  in  part;    R.S.  5954  (C.P.  850,  851,  928,  929). 

863.  Effects  of  the  abandonment  of  property. — The  abandonment 
of  property  deprives  the  debtor  of  the  enjoyment  of  such  of  his 
property  as  is  liable  to  seizure  as  well  as  of  the  possession  of  bis 
books  of  account  and  titles  of  debt;  and  gives  his  creditors  the  right 
to  have  such  property  sold  and  realized  for  the  payment  of  their 
respective  claims.     C.P.C.  778;    R.S.  5904. 

After  the  abandonment  any  proceeding  by  way  of  seizure, 
attachment  for  rent  or  seizure  in  execution  against  the  movable 
property  of  the  debtor  is  suspended  and  the  guardian  of  the  curator 
has  a  right  to  take  possession  of  the  goods  so  seized  upon  serving  by 
a  bailiff  a  notice  of  his  appointment  upon  the  seizing  creditor  or 
upon  his  attorney,  or  upon  the  bailiff  intrusted  with  the  writ. 

The  costs  upon  such  seizure  incurred  after  the  notice  or  in  the 
absence  of  such  notice,  incurred  by  a  creditor  after  he  had  knowledge 
of  the  abandonment,  either  personally,  or  by  his  attorney,  or  by  the 
bailiff,  and  in  all  cases  the  costs  of  seizure  incurred  eight  days  after 
the  notice  given  by  the  curator,  cannot  be  collocated  upon  the  pro- 
perty of  the  debtor  the  proceeds  of  which  are  distributed  in  conse- 
quence of  the  abandonment. 

The  Judge  may,  however,  permit  the  continuance  of  proceeding 
already  commenced  upon  such  terms  as  are  deemed  proper.  New  in 
part;  C.P.C.  769;  R.S.  5952;  C.P.  890,  891.  The  abandonment  of 
his  property  discharges  the  debtor  from  his  debts  to  the  extent  only 
of  the  amount  which  his  creditors  have  been  paid  out  of  the  proceeds 
of  the  sale  of  such  property.     C.P.C.  779. 

864.  Immediately  after  the  filing  of  the  declaration  that  th« 
debtor  consents  to  abandon  whether  it  is  accompanied  by  the  stat** 
ment  or  not,  the  prothonotary  appoints  a  provisional  guardian  whom 
he,  as  far  as  possible,  selects  from  the  most  interested  creditors  who, 
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either  personally  or  by  a  person  whom  he  delegates  for  that  purpose, 
takes  immediate  possession  of  all  the  property  liable  to  seizure  and 
of  the  books  of  account  and  titles  of  debt  of  the  debtor. 

The  guardian  may  summarily  dispose  of  any  perishable  goods 
and  may  make  conservatory  measures,  under  the  direction  of  the 
Judge,  or,  in  the  absence  of  the  latter,  of  the  prothonotary.  C.P.C. 
768,  in  part  amended;  R.S.  5956;  55-66  V.,  c.  43,  s.  3  (C.P.  854— 
C.C.  1825  et  seg.). 

865.  Within  five  days  after  the  filing  of  the  statement  the  pro- 
visional guardian  must  give  notice  of  the  abandonment. 

1.  By  inserting  an  advertisement  to  that  effect  in  the  Quebec 
Ofiicial  Gazette; 

2.  By  a  registered  letter  posted  to  the  address  of  each  of  the 
creditors,  setting  forth  the  day  of  the  filing  of  the  statement,  and 
the  amoimt  and  the  nature  of  each  claim. 

In  default  of  such  notices  being  given  by  the  provisional 
guardian  within  the  prescribed  delay,  the  debtor  or  any  creditor  may 
give  them.    C.P.C.  765  amended;    R.S.  5955. 

866.  For  the  purpose  of  advising  as  to  the  appointment  of  a 
curator  and  inspectors,  a  meeting  of  the  creditors  is  called  before 
the  Judge  by  a  registered  notice  posted  to  the  address  of  each  of 
them,  and  also  inserted  in  a  newspaper  published  in  the  district  if 
there  be  one  in  the  district. 

Such  meeting  must  be  held  between  the  fifth  and  the  fifteenth 
day  after  the  publication  of  the  notice  calling  it.  C.P.C.  768,  in  part 
amended;    R.S.  5956;    55-56  V.,  c.  43,  s.  4. 

867.  The  Judge  must  appoint  as  curator  and  inspectors  the  per- 
sons chosen  by  the  majority  in  number  and  in  value  of  the  creditors 
present  or  represented  at  the  meeting  who  have  filed  sworn  claims. 

If  the  majority  in  number  does  not  agree  with  the  majority  in 
value,  the  Judge  decides  between  them  as  he  thinks  proper.  C.P.C. 
768,  in  part;  R.S.  3056;  55-56  V.,  c.  43,  s.  4  (C.P.  15,  s.  8;  C.C. 
347,  347a). 

868.  Rights  of  the  creditors  ichen  a  capias  cannot  be  executed. — 
The  Judge  may  also  appoint  a  guardian  and  a  curator  in  any  of  the 
following  cases: — 

1.  When  a  capias  cannot  be  executed  by  reason  of  the  absence  of 
the  defendant,  or  because  he  cannot  be  found. 

2.  When  the  debtor  is  a  trader  who  has  ceased  his  payments 
and  has  left  the  Province  or  no  longer  resides  therein. 

3.  When  the  demand  has  been  served  upon  a  trader  of  the  age 
of  seventy  years  or  upwards  or  upon  a  woman  who  is  a  public  trader 
and  has  not  been  complied  with.  C.P.C.  780  in  part  amended,  763a; 
R.S.  5965;  55-56  V.  c.  43,  s.  1   (C.P.  15,  s.  8,  890,  895,  896,  931). 

869.  Such  appointment  is  made  on  the  petition  of  the  plaintiff 
or  of  a  creditor  whose  claim  is  unsecured  for  a  sum  of  two  hundred 
dollars  or  upwards. 

The  powers  and  obligations  of  the  provisional  guardian  and  of 
the  curator  so  appointed  are,  in  so  far  as  may  be,  the  same  as  in 
cases  of  abandonment. 
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The  Judge  may  prescribe  the  observance  of  such  formaliiiefl  and 
the  filing  of  such  public  notices  as  he  deems  necessary.  New  in  iMUt- 
C.P.C.  780  in  part;    R.S.  5965.  ' 

870.  The  curator  t^kes  possession  of  all  the  property  mentioned 
in  the  statement,  as  well  as  of  the  debtor's  book  of  account  and  titles 
of  debt  and  administers  the  property  until  it  is  sold  or  realized  in 
the  matter  hereinafter  mentioned. 

He  has,  in  like  manner,  a  right  to  receive,  collect  and  recover 
any  other  property  belonging  to  the  debtor  which  the  latter  has  failed 
to  include  in  his  statement  except  such  as  is  by  law  exempt  from 
seizure.  C.P.C.  771,  772,  in  part  amended;  R.S.  5060;  52  V.,  c.  61, 
B.  1. 

871.  After  the  abandonment,  any  proceeding  by  way  of  seizure, 
attachment  for  rent  or  seizure  in  execution  against  the  movable  pro- 
perty of  the  debtor  is  suspended;  and  the  guardian  or  the  curator 
has  a  right  to  taJ^e  possession  of  the  goods  so  seized,  upon  serving, 
by  a  bailiff,  a  notice  of  his  appointment  upon  the  seizing  creditor,  or 
upon  his  attorney,  or  upon  the  bailiff  intrusted  with  the  writ. 

The  costs  upon  such  seizure,  incurred  after  the  notice  or,  in  the 
absence  of  such  notice,  incurred  by  a  creditor  after  he  had  knowledge 
of  the  abandonment,  either  personally,  or  by  his  attorney,  or  by  the 
bailiff,  and  in  all  cases  the  costs  of  seizure  incurred  eight  days  after 
the  notice  given  by  the  curator,  cannot  be  collocated  upon  the  pro- 
perty of  the  debtor,  the  proceeds  of  which  are  distributed  in  con- 
sequence of  the  abandonment. 

The  Judge  may,  however,  permit  the  continuance  of  proceedings 
already  commenced,  upon  such  terms  as  are  deemed  proper. 

872.  The  curator  must  make  his  appointment  known  by  an 
advertisement  in  the  Quebec  Official  Gazette  and  by  a  registered 
notice  posted  to  the  address  of  each  creditor. 

In  such  notice,  the  curator  calls  upon  the  creditors  to  file  their 
sworn  claims  with  him  within  a  delay  of  thirty  days.  C.P.C.  770, 
amended;    R.S.  5958. 

873.  If  subsequently  to  the  abandonment,  and  before  the  curator 
has  rendered  his  final  account  the  debtor  acquires  any  additional 
property  he  may  be  required  by  a  new  demand  to  abandon  it  also. 

Immediately  upon  the  abandonment  being  made  the  curator  take* 
possession  of  such  property,  and  proceeds  to  the  sale  and  distribution 
of  the  moneys  as  in  ordinary  cases;  but  is  bound  to  reimburse  the 
expenses  incurred  by  any  creditor  through  whose  diligence  the  pro- 
perty is  rendered  available. 

Such  demand  may  be  made  by  the  curator  with  the  authorization 
of  the  inspectors,  or  by  any  creditor  competent  to  demand  an  aban- 
donment. 

874.  The  curator  appointed  may  be  required  to  give  aecurity, 
the  amount  whereof  is  fixed  by  the  Judge. 

The  security  may  be  given  in  favour  of  the  creditora  of  the 
debtor  generally  without  mentioning  their  names. 

The  Judge  may,  whenever  it  becomes  necesaary.  appoint  a  curator 
ad  hoc  to  enforce  any  such  bond  against  the  parties  liable.  New  in 
part,  C.P.C.  770a  in  part;    R.S.  5959. 

875.  The  curator  is  subject  to  the  summary  jurisdiction  of  th« 
Judge.     C.P.C.  770a  in  part;    R.S.  6969. 

30 — PABKEB. 
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876.  Any  property  not  belonging  to  the  debtor,  which  is  in  the 
curator's  possession  by  virtue  of  the  abandonment,  may  be  recovered 
by  the  person  thereto  entitled  upon  a  petition  to  the  Judge.     New. 

877.  The  curator  may  with  the  leave  of  the  Judge  upon  the 
advice  of  the  creditors  or  inspectors,  exercise  all  the  rights  of  action 
of  the  debtor  and  all  the  actions  possessed  bv  the  mass  of  the  credi- 
tors.    C.P.C.  772  in  part  amended;    R.S.  5960;    C.P.  890. 

878.  The  curator  may  sell  the  movable  and  immovable  property 
of  the  debtor  in  the  manner  indicated  by  the  Judge  upon  the  advice 
of  the  parties  interested  or  of  the  inspectors.  C.P.C.  772  amended  in 
part;    R.S.  5960   (C.P.  830;    C.C.  1565  as  modified  by  53  V.,  c.  16). 

879.  Upon  the  application  of  the  curator  authorized  by  the 
inspectors  or  upon  the  application  of  an  hypothecary  creditor,  after 
notice  to  the  debtor,  the  Judge  may  authorize  the  curator  to  sell  the 
immovables  of  the  latter  in  such  manner  and  after  such  notices  as 
the  Judge  may  please  to  order;  he  may  also  authorize  or  command 
the  curator  to  issue  his  warrant  to  the  sheriff  competent  to  act  re- 
quiring the  latter  to  seize  and  sell  such  immovables.  The  sheriff 
executed  such  warrant  without  making  any  service  upon  the  debtor 
but  by  otherwise  observing  the  same  rules  as  in  the  case  if  an  execu- 
tion against  immovables;  and  all  subsequent  proceedings  are  had  in 
the  Superior  Court, 

The  moneys  realized  from  the  sale  made  by  the  sheriff  remain 
in  his  hands  to  be  paid  by  him  to  the  privileged  and  hypothecary 
creditors  in  accordance  with  the  report  of  distribution  which  shall 
be  made  by  the  prothonotary  to  the  Superior  Court  in  the  usual 
way,  and  the  surplus  shall  be  remitted  to  the  curator  upon  an  order 
of  the  Judge  for  its  distribution  among  the  chirographory  creditors 
by  means  of  a  dividend  sheet  prepared  in  accordance  with  the  fol- 
lowing article.     61  V.,  c.  47,  s.  7. 

880.  The  moneys  realized  by  the  curator  or  by  the  sheriff  from 
the  property  of  the  debtor  must  be  distributed  by  the  curator  among 
the  creditors  by  means  of  dividend  sheets  prepared  after  the  expira- 
tion of  the  delays  to  file  creditors'  claims. 

Notice  of  their  preparation  must  be  given  by  an  advertisement 
in  the  Quebec  Official  Gazette. 

A  copy  of  the  dividend  sheets  with  a  notice  of  the  date  at  which 
they  are  payable,  must  also  be  posted  by  registered  letter  to  the 
addresses  of  each  of  the  creditors  who  have  filed  their  claims,  or 
whose  names  appear  in  the  statement. 

The  dividend  sheets  are  payable  fifteen  days  after  the  observance 
of  these  formalities.  C.P.C.  772a  in  part  amended;  R.S.  5961;  53 
V.  c.  60,  s.  1;    54  V.  c.  41,  s.  2  (C.P.  872). 

881.  The  claims  or  dividends  may  be  contested  by  any  party 
interested  or  by  the  curator  at  the  expense  of  the  estate,  if  he  is  so 
instructed  by  the  inspectors. 

The  contestation  for  such  purpose  is  filed  with  the  curator  who 
is  bound  to  transmit  it  immediately  to  the  prothonotary  of  the 
Superior  Court,  for  the  district  in  which  the  proceedings  upon  the 
abandonment  are  then  depositied,  or  for  such  other  district  as  the 
parties  interested  in  the  contestation  may  agree  upon ;  and  the  con- 
testation is  proceeded  with  and  decided  summarily  by  the  Judge. 

The  Judge  may  allow  the  payment  in  whole  or  in  part  of  any 
claims  or  dividends  wuich  are  not  contested  upon  being  satisfied  that 
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r^pp'77^9  '"""  '"  retained  to  meet  the  contestation.  New  in  part- 
C.P.C.  772a  m  part  amended;  R.S.  5961;  53  V  c  1-  54  V  oai 
8.  2   (U.P.  15,  8.  10).  *•  c.  1,    &4  V.  c.  41. 

882.  And  creditor,  at  any  time  after  the  filing  of  the  gUtement 
?l  *¥u?'"^*.*''"  "^'^^  ^^u  ^"thorization  of  the  inspectors,  may  gummon 
the  debtor  to  appear  before  the  Judge  or  the  prothonotary  and  ex- 
amine him  on  oath  concerning  the  statement  and  the  condition  of  his 

£ltI3>ir3« 

883.  Upon  application  by  any  creditor  at  any  time  after  the 
filing  of  the  statement  or  by  the  curator  with  the  authorization  of 
the  inspectors,  the  Judge  may  order  the  production  of  any  book  or 
document  relating  to  the  matters  mentioned  in  the  preceding  article 
and  the  examination  of  the  consort  of  the  debtor  and  of  any  other 
persons  whom  he  deems  capable  of  furnishing  information  in  regard 
to  such  matters. 

884.  The  rules  relating  to  the  summoning  and  examination  of 
witnesses  and  the  taking  of  evidence  govern  cases  provided  for  in  the 
two  preceding  articles,  in  so  far  as  they  apply. 

Any  person  summoned  who  refuses  to  appear  or  to  answer  or  to 
produce  any  book  or  document  may  be  condemned  by  the  Judge  to 
imprisonment  for  a  term  not  exceeding  one  year.  If  any  dispute 
arises  during  the  examination,  the  parties  are  sent  before  the  Judge 
to  have  it  decided. 

885.  Contestation  of  the  statement. — ^The  curator  authorized  by 
the  inspectors,  or  any  creditor  may  contest  the  statement  by  reason. 

1.  Of  the  fraudulent  omission  to  mention  property  of  the  value 
of  one  hundred  dollars. 

2.  Of  fraudulent  misrepresentations  therein  with  respect  to  the 
number  of  the  creditors,  or  the  nature  or  amount  of  their  claims. 

3.  Of  secretion  by  the  debtor,  within  the  year  immediately  pre- 
ceding the  filing  of  the  statement  or  since  of  any  portion  of  his  pro- 
perty with  intent  to  defraud  his  creditors.  C.P.C.  723  amended ; 
R.S.  5962;    55-56  V.  c.  43,  s.  6   (C.P.  15,  s.  8). 

886.  The  contestation  of  the  statement  must  be  made  within  four 
months  from  the  day  on  which  the  advertisement  of  the  curator's 
appointment  appears  in  the  Quebec  Official  Gazette. 

887.  The  contesting  party  is  also  bound,  within  the  same  delay 
to  prove  his  allegations  by  all  legal  means.  The  Judge  may,  however, 
prolong  the  delay  for  making  such  proof,  but  not  beyond  two  months. 

The  Judge  may,  when  satisfied  that  the  delay  is  due  to  the  fault 
of  the  debtor,  allow,  from  time  to  time,  a  further  delay  of  two 
months.     New  in  part,  C.P.C.  774,  amended. 

888.  If  the  contesting  party  establishes  any  one  of  the  offences 
mentioned  in  article  885,  the  Judge  may  condemn  the  debtor  to  be 
imprisoned  for  a  term  not  exceeding  one  year. 

The  rules  contained  in  articles  838,  839,  840,  841  and  842  apply, 
in  so  far  as  may  be  to  proceedings  in  execution  of  the  condemnation. 
C.P.C.  776  in  part  amended;    R.S.  5963. 

889.  If  the  statement  is  not  contested  within  the  required  delay, 
or  if  the  contestation  is  not  proved  within  such  delay  the  Judge  m»y 
order  the  discharge  of  the  debtor,  and  the  latter  is  exempt  from 
arrest   or   imprisonment   by   reason   of  any   cause   of   action    which 
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existed  before  the  malcing  of  such  statement,  without  prejudice  to 
cases  where  he  has  been  already  arrested  under  a  capias,  or  is  im- 
prisoned for  any  debt  of  the  description  mentioned  in  articles  833 
and  834;  and  in  case  of  such  imprisonment  or  arrest,  he  may  obtain 
his  liberation  from  the  Judge  upon  petition  and  sufficient  proof. 
C.P.C.  777  amended;    C.C.  2275. 

890.  Judgments  and  orders  rendered  in  virtue  of  articles  866, 
867,  868,  871,  874,  877,  879,  882  and  883  are  not  subject  to  review  or 
to  appeal. 

8i)l.  The  abandonment  of  his  property  discharges  the  debtor  from 
his  debts  to  the  extent  only  of  the  amount  which  his  creditors  have 
been  paid  out  of  the  proceeds  of  the  sale  of  such  property. 

892.  The  curator  must  keep  a  register  containing  the  names  and 
decription  of  the  debtor,  the  date  of  the  abandonment,  the  amount  of 
the  proceeds  of  the  property,  the  amount  of  each  claim,  the  amount 
paid  to  each  creditor,  the  number  of  dividends,  and  the  amount  of  his 
fees  and  disbursements. 

The  register  may  be  consulted  by  any  creditor  during  reasonable 
hours  at  the  curator's  place  of  business. 

Within  two  months  after  the  date  when  the  last  dividend  sheet 
is  payable  the  curator  must  deposit  the  register  in  the  office  of  the 
Court  to  which  it  appertains. 

The  curator  must  also  within  the  same  delay,  unless  the  Judge 
otherwise  orders  under  penalty  of  all  costs  and  damages,  prepare  a 
certificate  of  all  his  proceedings  and  file  it  in  the  office  of  the 
Superior  Court  with  all  papers  and  documents  relating  to  his  man- 
agement; and  the  complete  record  thus  returned  forms  part  of  the 
records  of  such  Court.     New. 

893.  Capias  and  respondendum. — In  the  cases  provided  for  by 
the  following  chapters  a  plaintiff  may  have  the  person  or  the  pro- 
perty of  his  debtor,  or  the  object  in  dispute,  placed  in  judicial  cus- 
tody, or  may  otherwise  obtain  provisional  relief,  subject  to  a  right 
of  action  by  the  latter  to  recover  damages  upon  establishing  a  want 
of  reasonable  and  probable  cause  in  resorting  to  any  such  extra- 
ordinary remedies.     C.P.C.  796,  amended  (C.P.  15,  s.  8). 

Section  I. 

894.  Issue  of  the  capias. — The  Superior  Court  only  has  jurisdic- 
tion in  matters  of  capias.    C.P.C.  808. 

895.  The  plaintiff  may  obtain  a  writ  of  summons  and  arrest 
against  the  defendant  whenever  a  personal  debt  amounting  to  fifty 
dollars  or  upwards  is  due  him  and  such  debt  has  been  created  or  is 
made  payable  within  the  limits  of  the  Provinces  of  Quebec  and 
Ontario  in  any  case  wherein  the  defendant: 

1.  Is  immediately  about  to  leave  the  Provinces  of  Quebec  and 
Ontario  with  intent  to  defraud  his  creditors  in  general  or  the  plain- 
tiffs in  particular  and  the  plaintiff  will  thereby  be  deprived  of  his 
recourse  against  the  defendant,  or 

2.  In  secreting  or  making  away  with,  has  secreted  or  made  away 
with,  or  is  immediately  about  to  secrete  or  make  away  with  his  pro- 
perty, with  intent  to  defraud  his  creditors  in  general  or  the  plaintiff 
in  particular,  and  the  plaintiff  will  thereby  be  deprived  of  his  recourse 
against  the  defendant,  or 
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3.  Is  a  trader  who  has  ceased  his  payments,  and  has  refused  to 
make  a  judicial  abandonment  of  his  property  for  the  benefit  of  his 
creditors  although  duly  required  to  do  so.  C.P.C.  797  in  part  79« 
in  part  amended  806;    R.S.  5966   (C.P.  859).  r      .         . 

896.  Except  in  the  cases  mentioned  in  articles  833  and  834  a 
writ  of  capias  cannot  issue:  ' 

1.  Against  priests  or  ministers  of  any  religious  denomination 
whatever. 

2.  Against  septuagenarians. 

3.  Against  women.     C.P.C.  803  amended  (C.P.  835,  919,  s.  4). 

897.  The  writ  of  capias  may  be  joined  wifh  the  writ  of  summons 
or  may  be  issued  afterwards  as  an  incident  in  the  cause.  In  the 
latter  case,  it  must  be  accompanied  with  a  summons  to  hear  it  ad- 
judged that  the  writ  be  joined  with  the  principal  demand  and  be 
declared  valid. 

The  writ  may  also  issue  after  judgment  has  been  obtained  for 
the  recovery  of  the  debt.     C.P.C.  802  amended. 

898.  The  writ  of  capias  is  obtained  upon  an  affidavit  of  the 
plaintiff,  his  bookkeeper,  clerk,  or  legal  attorney  setting  forth,  besides 
the  required  personal  indebtedness,  the  existence  of  any  one  or  more 
of  the  grounds  for  which  capias  lies. 

The  affidavit  must  be  drawn  up  in  accordance  with  the  forms 
contained  in  schedule  R  in  the  appendix  to  this  Code,  or  any  others 
to  the  same  effect.  New  in  part;  C.P.C.  798  in  part;  R.S.  596(J 
(C.P.  119). 

899.  If  the  demand  is  founded  upon  a  claim  for  unliquidated 
damages  the  affidavit  must  also  state  the  nature  and  amount  of  the 
damages  sought,  and  the  facts  which  gave  rise  to  them,  and  must  be 
submitted  to  the  Judge,  without  whose  order  the  writ  cannot  issue. 

In  granting  leave  to  issue  the  writ  the  Judge  must  fix  the 
amount  of  the  bail  upon  giving  which  the  defendant  may  be  re- 
leased.    C.P.C.  801  amended    (C.P.  904,  910,  513). 

900.  The  affidavit  may  be  made  by  one  person  only,  or  by  several 
persons,  each  of  whom  swears  to  a  portion  of  the  necessary  facta. 
C.P.C.  807   in  part. 

901.  Any  affidavit  founded  upon  information  or  belief  must 
state  the  grounds  of  such'  belief  and  the  sources  of  such  information. 
New. 

902.  The  writ  is  issued  by  the  prothonotary  or  by  the  clerk  of 
the  Circuit  Court  who,  in  such  case,  acts  as  an  officer  of  the  Superior 
Court,  and  drawn  up  the  writ  as  though  it  were  issued  by  the  pro- 
thonotary. New  in  part;  C.P.C.  797  in  part;  810  in  part,  811  in 
part. 

903.  Before  issuing  the  writ,  the  officer  to  whom  the  applicatioo 
is  made  must  be  satisfied  that  the  allegations  of  the  affidavit  are 
sufficient.     New  R.S.L.C.  c.  87.  s.  1. 

904.  The  writ  is  signed  by  the  issuing  officer;  it  must  bear  aa 
indorsement  stating  the  names  of  the  person  who  made  the  affldavit, 
the  amount  for  which  the  capias  issued,  and  in  the  case  of  sKiole 
899  the  amount  of  the  bail  fi.xed  by  the  Judge.  C.P.C.  807  in  part, 
803  amended. 
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905.  The  writ  is  addressed  in  the  manner  prescribed  by  article 
601  C.P.C.  809,  810  amended;    R.S.  5967    (C.P.   116). 

906.  Execution  of  the  capias. — If  the  writ  of  capias  is  addressed 
to  the  sheriff  he  is  bound  to  execute  it  or  cause  it  to  be  executed  by 
his  officers.     C.P.C.  817    (C.P.  125,   126,  868). 

907.  If  the  writ  of  capias  is  addressed  to  a  bailiff  he  arrests 
the  defendant  and  delivers  him  over,  together  with  the  writ,  to  the 
sheriff,  who  thereupon  becomes  responsible  for  the  defendant. 

908.  The  sheriff  is  bound  to  keep  the  defendant  in  the  common 
gaol  of  the  district  until  the  latter  gives  security  or  is  released  from 
confinement. 

909.  It  is  sufficient  to  leave  a  copy  of  the  declaration  either  with 
the  defendant  or  at  the  office  of  the  Court  within  three  days  after 
the  service  of  the  writ. 

Within  the  same  delay  a  copy  of  the  affidavit  must  be  served 
upon  the  defendant  or  left  at  the  office  of  the  Court.  New  in  part; 
C.P.C.  804    (C.P.  939.  942,  948,  954). 

910.  Provisional  release  under  bail. — Before  the  last  day  of  the 
delay  allowed  for  appearance  a  defendant  arrested  upon  capias  may 
obtain  his  provisional  release  from  confinement  by  giving  good  and 
sufficient  sureties  to  the  sheriff  to  the  satisfaction  of  the  latter,  that 
he  will  pay  the  amount  of  the  judgment  that  may  be  rendered  upon 
the  demand  in  principal  interests  and  costs,  or  in  the  case  of  article 
889,  the  amount  of  the  judgment  to  the  extent  of  the  sum  fixed  by 
the  Judge  should  he  fail  either  to  give  bail  pursuant  to  article  913, 
within  ten  days  after  the  day  upon  whicu  he  must  appear  or  to 
surrender  himself  within  such  delay  into  the  custody  of  the  sheriff. 

The  sureties  offered  must,  if  the  plaintiff  or  sheriff  so  requires, 
justify  their  sufficiency  on  oath,  but  need  not  justify  on  real  estate. 
New  in  part;  C.P.C.  828  amended  (C.C.  1938,  1939,  1940,  1962, 
et  seq.). 

911.  The  sheriff  is  in  such  case  responsible  only  for  the  suffi- 
ciency of  the  sureties  at  the  time  when  the  bail  was  given.  C.P.C. 
829. 

912.  He  may  free  himself  from  any  further  liability  by  offering 
an  assignment  of  the  bail  bond  taken  by  him. 

This  assignment  may  oe  effected  by  simply  endorsing  his  name 
on  the  bail  bond.     C.P.C.  830  amended. 

913.  The  defendant  may  obtain  his  release  from  confinement 
upon  giving  good  and  sufficient  sureties  to  the  satisfaction  of  the 
Judge  or  prothonotary,  that  he  will  make  an  abandonment  of  his 
property  for  the  benefit  of  his  creditors  within  thirtv  days  after  the 
rendering  of  judgment  maintaining  the  capias,  and  also  that  he  will 
surrender  himself  into  the  custody  of  the  sheriff  when  required  to 
do  so  by  an  order  of  the  Judge,  within  thirty  days  after  service  of 
such  order  upon  him  or  his  sureties,  and  that  in  default  of  such 
abandonment  and  surrender,  or  of  either,  such  sureties  will  pay  to 
the  plaintiff  the  amount  of  the  judgment  to  the  extent  of  the  sum 
fixed  by  the  Judge.  C.P.C.  776,  s.  2;  825,  in  part  amended  (C.P. 
559  et  seq.,  926  C.C.  1938  et  seq.,  1962  et  seq.). 
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914.  The  release  may  be  obtained  in  the  manner  prescribed  br 
the  preceding  article  at  any  time  before  judmient.  CPC  825  in 
part.  ••.*«»« 

915.  Such  bail  is  offered  after  one  day's  notice  conUinini?  a 
description  of  the  sureties  proposed,  served  upon  the  plaintiff  or  hi» 
attorney.  C.P.C.  amended. 

916.  The  sureties  offered  must,  if  the  plaintiff  so  requires,  justify 
their  sufficiency  on  oath,  but  need  not  justify  on  real  estate  CPC 
827    (C.P.  561;    C.C.  1939).  ' 

917.  The  sureties,  or  any  of  them,  may  themselves  arrest  the 
defendant  and  deliver  him  to  the  sheriff;  or  may  obtain  without 
notice  from  the  prothonotary  an  order  commanding  the  sheriff  or  a 
bailiff  to  make  the  arrest.  The  execution  of  such  order  is  governed 
by  the  rules  contained  in  articles  906,  907  and  908  C.P.C.  in  part 
amended. 

918.  When  the  sureties  have  themselves  arrested  the  defendant 
the  sheriff  is  not  bound  to  receive  him  without  a  written  requisition 
signed  by  the  sureties  or  by  one  of  them  or  by  their  authorised 
attorney. 

The  requisition  must  contain  the  title  of  the  Court,  the  names 
of  the  parties  to  the  suit  and  of  the  sureites,  and  must  require  the 
sheriff  to  take  the  debtor  into  his  custody.  It  is  the  duty  of  the 
sheriff  to  give  the  sureties  a  certificate  of  such  surrender.  CP.C. 
832  amended. 

919.  Upon  a  petition  presented  to  a  Judge  the  defendant  may 
have  the  capias  quashed  in  the  following  cases: — 

1.  Whenever  he  shews  that  the  allegations  of  the  affidavit  upon 
which  the  capias  is  founded  are  insufficient. 

2.  whenever  he  shews  that  he  is  exempt  from  arrest. 

3.  Whenever  the  plaintiff  fails  to  establish  the  truth  of  the 
essential  allegations  of  the  affidavit.  C.P.C.  819  amended  (C.P.  15, 
B.  8,  895,  »96). 

920.  In  order  to  decide  upon  this  incidental  proceeding  the 
Judge  may  order  the  immediate  return  of  the  writ  of  capias  and  the 
proceedings  had  upon  it;  but  the  delays  for  pleading  to  the  action 
are  computed  only  from  the  date  on  which  the  return  would  other- 
wise have  been  made.     C.P.C.  820  amended. 

921.  If  the  contestation  is  merely  as  to  the  sufficiency  of  the 
allegations  of  the  affidavit  the  Judge  may  dispose  of  it  after  hearing 
the  parties.     C.P.C.  821  in  part. 

922.  If  the  contestation  is  founded  upon  the  falsity  of  the  alle- 
gations or  upon  the  defendant's  being  exempt  from  arrest,  issue  must 
be  joined  upon  the  petition  of  the  defendant  independently  of  the 
contestation  upon  the  principal  demand. 

The  contestation  is  subject  to  the  same  rules  and  delays  na 
summary  matters.     C.P.C.  821  in  part  amended   (C.P.  1166  and  i). 

923.  A  defendant  whose  application  to  be  released  from  confine- 
ment is  rejected  may  appeal  to  the  Court  of  Review  or  to  the  Court 
of  Queen's  Bench.     C.P.C.  822  amended   (C.P.  529). 

924.  If  the  Court  or  the  Judge  quashed  the  capias,  the  plaintiff 
may  obtain  a  suspension  of  the  judgment  by  declaring  immediately 
that  he  intends  to  take  the  decision  to  review  or  to  appeal. 
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In  the  former  case  he  must  serve  the  inscription  and  deposit  the 
amount  required  by  article  1196  before  the  expiry  of  the  next  juri- 
dical day,  after  the  rendering  of  judgment,  and  in  the  latter  case, 
must  serve  the  inscription  within  the  same  delay  and  give  security 
in  the  ordinary  way. 

If  the  plaintiff  is  entitled  to  appeal  from  the  judgment  in  review 
he  must  immediately  declare  his  intention  of  so  doing,  file  the  inscrip- 
tion in  appeal  before  the  expiry  of  the  next  juridical  day  after  the 
rendering  of  judgment  in  review  and  give  security  in  the  ordinary 
way. 

If  the  plaintifif  fails  to  complv  with  these  formalities  the  defen- 
dant is  released.  C.P.C.  823  amended;    54  V.  c.  41,  s.  3  (C.P.  1209). 

925.  Effect  of  capias. — Upon  the  petition  by  the  plaintiff  the 
debtor  against  whom  a  capias  has  been  maintained,  and  who  has 
been  released  upon  bail,  may  be  condemned  by  the  Court  to  im- 
prisonment for  an   indeterminate  time. 

The  order  decreting  the  imprisonment  may  be  rendered  as  soon 
as  judgment  has  been  pronounced  maintaining  the  capias,  but  it  is 
executory  only  thirty  days  after  its  service. 

In  other  respects  it  is  applied  for,  contested  and  executed  in  the 
same  manner  as  coercive  imprisonment.  New;  C.P.C.  776  part 
(C.P.  837  et  seq.). 

926.  Saving  the  responsibility  incurred  by  the  sureties  whenever 
the  defendant  has  not  made  an  abandonment  of  his  property  within 
thirty  days  after  judgment  maintaining  the  capias,  the  debtor  may 
make  such  abandonment  at  any  time.  New  part ;  C.P.C.  766,  s.  1 ; 
R.S.  5963   (C.P.  853,  s.  1,  913). 

927.  Abandonments  consequent  upon  capias  are  governed  by  the 
rules  contained  in  articles  854  to  892  inclusively,  except  in  so  far 
as  special  provisions  are  contained  in  this  section.     New. 

928.  The  abandonment  is  made  by  filing  the  declaration  and  the 
statement  in  the  ofl&ce  of  the  Superior  Court  for  the  district  in  which 
the  capias  issued.  C.P.C.  764  in  part  amended;  R.S.  5954  (C.P. 
850,  862). 

929.  After  the  appointment  of  the  curator,  the  record  of  the 
proceedings  upon  the  abandonment  is  transmitted  to  the  protho- 
notary  of  the  Superior  Court  for  the  district  where  the  debtor  has 
his  place  of  business,  or,  in  default  of  such  place,  where  he  is 
domiciled. 

Nevertheless  if  the  debtor  has  no  place  of  business  or  domicile 
in  the  Province  the  record  remains  in  the  office  of  the  Court  where 
the  abandonment  is  made.  New  in  part ;  C.P.C.  768  in  part 
amended;   R.S.  5056    (C.P.  851). 

930.  The  statement  may,  apart  from  the  cases  mentioned  in 
article  885,  be  contested  by  reason  of  any  secretion  which  preceded 
the  capias  and  was  the  cause  of  its  being  maintained,  unless  the 
things  secreted  are  included  in  the  abandonment ;  and  if  it  is  proved 
that  such  things  are  not  therein  included  the  debtor  is  subject  to  the 
penalty  imposed  bv  article  888.  New  in  part:  C.P.C.  773  in  part 
amended    (C.P.  852). 

931.  Attachment  before  judgment. — A  creditor  may  before  obtain- 
ing judgment  procure  a  writ  to  attach  the  goods  and  effects  of  his 
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debtor  in  case  wherein  the  defendant  is  personally  indebted  to  the 
plaintiff  in  a  sum  exceeding  five  dollars. 

1.  In  the  case  of  a  dernier  equipeur. 

2.  When  the  defendant  (a)  is  immediately  about  to  leave  the 
Province  with  intent  to  defraud  his  creditors  in  general  or  the  plain- 
tiff in  particular,  and  the  plaintiff  will  thereby  be  deprived  of  hia 
recourse   against  the   defendant;     or 

(b)  Is  secreting  or  making  away  with,  has  secreted  or  made 
away  with  or  is  immediately  about  to  secrete  or  make  away  with  hia 
property,  with  intent  to  defraud  his  creditors  in  general  or  the 
plaintiff  in  particular,  and  the  plaintiff  will  thereby  be  deprived  of 
his  recourse  against  the  defendant;    or 

(c)  Is  a  trader  who  base  ceased  his  payments  and  baa  refused 
to  make  an  abandonment  of  his  property  for  the  benefit  of  his  credi- 
tors, aituough  duly  required  to  do  so.  C.P.C.  834  amended;  R.S. 
6970    (C.P.  15,  s.  8,  612,  895,  940). 

932.  Simple  attachment. — The  writ  of  simple  attachment  is 
addressed  and  executed  in  the  manner  prescribed  by  article  601. 

It  commands  the  sheriii  or  bailiff  to  attach  the  movable  property 
of  the  defendant,  and  to  summon  the  latter  to  appear  and  answer 
the  demand  and  to  hear  the  attachment  declared  valid.  C.P.C.  836 
in  part,  849  in  part  amended;    R.S.  5971. 

933.  The  writ  is  obtained  upon  an  affidavit  of  the  plaintiff,  his 
bookkeeper,  clerk,  or  legal  attorney,  setting  forth,  in  the  case  of  the 
dernier  equipeur,  the  existence  of  the  required  indebtedness,  and  in 
other  cases  besides  the  required  indebtedness  the  existence  of  any 
or  more  of  the  other  grounds  for  which  attachment  before  judgment 
lies. 

934.  The  writ  is  issued  by  the  prothonotary  or  by  the  clerk  of 
the  Circuit  Court,  as  the  case  maye  be,  and  is  clothed  with  the  for- 
malities of  ordinary  summons. 

It  may  also  be  issued  for  the  Superior  Court  by  the  clerk  of  the 
Circuit  Court,  who  in  such  case  acts  as  an  officer  of  the  Superior 
Court  and  draws  up  the  writ  as  though  it  were  ia.sued  by  the  pro- 
thonotary.    C.P.C.  838,  839  amended;  840  in  part. 

935.  The  seizure  of  the  property  of  the  defendant  and  tKe  nomi- 
nation and  powers  of  guardians  and  depositaries  are  subject  to  the 
rules  governing  the  execution  of  judgments. 

The  seizing  officer  may  make  the  seizure  in  another  district  if 
the  debtor  has  conveyed  his  property  there  or  has  withdrawn  there 
himself.     C.P.C.  841,  851  amended. 

936.  A  copy  of  the  writ  of  attachment  must  be  served  upon  the 
defendant  as  soon  as  the  seizure  is  completed.     C.P.C.  850,  in  part. 

937.  If  the  defendant  is  absent  from  the  Province  or  conoeab 
himself  so  as  to  prevent  the  service  of  the  writ  of  attachment  or  th« 
minutes  of  seizure,  the  Judge  may  upon  a  return  to  that  effect,  pre- 
scribe the  method  of  service.     C.P.C.  852  amended;   (C.P.  146,  14«). 

938.  A  defendant  whose  effects  have  been  seized  may  have  them 
restored  to  him  by  the  seizing  officer,  within  three  day»  from  the 
service  of  the  minutes  of  seizure; 
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1.  By  depositing  with  the  seizing  officer  the  amount  indorsed 
on  the  writ  together  with  interest  and  costs  or  such  amounts  only  if 
it  is  for  unliquidated  damages  or, 

2.  By  giving  the  seizing  officer,  who  is  bound  to  accept  them, 
goods  and  sufficient  sureties  who  justify  under  oath  to  the  amount 
indorsed  upon  the  writ,  with  interest  and  costs,  or  to  such  amount 
only  if  it  is  for  unliquidated  damages,  that  he  will  satisfy  the  judg- 
ment that  may  be  rendered. 

In  default  of  his  doing  so  within  the  specified  delay  the  effects 
remain  under  seizure  to  satisfy  the  judgment  unless  the  Judge  orders 
otherwise.     C.P.C.  853  amended. 

939.  The  issue  of  the  writ  of  attachment,  its  form,  execution 
and  contestation,  are  governed  in  so  far  as  may  be  by  the  provisions 
of  Articles  899,  900,  901,  903,  904,  909,  and  9*19  to  924  inclusively. 
New  C.P.C.  835,  837,  854;    (C.P.  52,  640). 

ATTACHMENT  BY  GABNI8HMENT. 

940.  In  all  the  cases  where  a  writ  of  simple  attachment  may  be 
granted  a  creditor  may  also  attach  any  movable  property  belonging 
to  his  debtor  which  may  be  in  the  hands  of  third  persons  and  also 
whatever  sums  they  may  owe  him.  C.P.C.  s.  855,  amended;  (C.P.C. 
16,  s.  8,  677,  931,  1152). 

941.  This  attachment  is  effected  by  means  of  a  writ  addressed 
and  executed  in  the  manner  provided  by  Article  601,  commanding 
the  garnishees  not  to  dispossess  themselves  of  the  movable  property 
belonging  to  the  debtor  which  is  in  their  possession  and  of  such 
moneys  or  other  things  as  they  owe  him  or  will  have  to  pay  him, 
until  the  court  has  pronounced  upon  the  matter  and  ordering  them 
to  appear  on  a  day  and  at  an  hour  fixed  to  declare  under  oath  what 
property  they  have  in  their  possession  belonging  to  the  defendant 
and  what  sums  of  money  or  other  things  they  owe  nim  or  will  )ii.ve 
to  pay  him,  and  summoning  the  defemlant  to  uppenr  on  the  day  fixed 
and  answer  the  demand  of  the  plaintiff  and  to  he.ir  the  attachment 
declared  valid. 

In  seizing  salaries  and  wages,  the  writ  must  also  state  the 
defendant's  place  of  residence,  and  the  nature  and  place  of  his  occu- 
pation.   New  in  part  C.P.C.  856  amended  SGO;  R.S.  5072  (C.P.  678). 

942.  The  writ  is  clothed  with  all  the  formalities  required  for 
ordinary  summons  and  is  subject  to  the  provisions  of  Articles  899, 
900,  901,  903,  904,  909,  933  and  934,  in  so  far  as  tliev  can  apply. 
C.P.C.  858.  859. 

943.  The  provisions  contained  in  Articles  679,  680,  681,  682,  683, 
684,  685,  686,  687,  688,  690,  691,  692,  693,  694,  6;)5,  696,  697  and  698, 
are  also  applicable  to  attachment  by  garnishment.  C.P.C.  860,  862, 
863,  864  amended. 

944.  If  the  declaration  of  the  garnishee  is  not  contested  the 
Judge  in  rendering  upon  the  principal  demand  adjudicates  also  upon 
the  attachment  and  the  declaration  of  the  garnishee. 

945.  The  contestation  of  the  attachment  by  the  defendant  and 
any  appeal  from  the  judgment  upon  the  petition  to  quash  are  gov- 
erned by  the  rules  contained  in  Articles  919  to  924  inclusively.  C.P.C. 
865. 
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▲TTACHMEKT  nr   BEVENDICATIOIf. 

946  Whoever  has  a  right  to  revendicate  movable  property  may 
obtain  a  writ  for  the  purpose  of  having  il  attached  upon  production 
of  an  affidavit  setting  forth  his  right  and  describing  the  property  to 
as  to  identify  it. 

This  right  of  attachment  in  revendication  may  be  exercised  by 
the  owner,  the  pledgee,  the  depositary,  the  usufractuary,  the  institute 
in  substitutions  and  the  substitute.  C.P.C.  866.  (C.P.  15  s  8  112 
119,  876,  1022,  1103,  1152;  C.C.  459,  947,  956,  1543,  1998,  1999,  2268).' 

947.  The  writ  of  attachment  in  revendication  orders  the  seizure 
of  the  effects  revendicated  and  that  they  be  placed  in  the  hands  of 
guardians  until  judgment  is  rendered  upon  revendication. 

The  name  of  the  person  upon  whose  affidavit  the  writ  issues  is 
indorsed  upon  the  writ.    C.P.C.  867. 

948.  The  formalities  prescribed  in  Articles  909,  932,  934,  935,  and 
936,  are  observed  in  attachment  in  revendication  in  so  far  as  they 
can  apply.     C.P.C.  868,  amended  872. 

949.  The  defendant  may  have  the  effects  returned  into  his  pot- 
session  upon  giving  good  and  sufficient  sureties  that  he  will  produee 
them  when  required  which  he  is  in  such  case  bound  to  do  the  sam* 
manner  as  a  judicial  sequestrator. 

Nevertheless  the  Judge  may,  according  to  circumstances,  grant 
possession  of  the  effects  to  the  plaintiff  subject  to  the  same  condi- 
tions.    C.P.C.  869,  amended.     (C.P.  833,  s.  2;  C.C.  1823,  et  acq.) 

950.  Before  the  effects  are  delivered  to  the  party  applying  for 
them,  the  other  party  may  require  an  inventory  thereof  to  be  made 
establishing  the  condition  of  the  effects,  their  description  and  their 
value,  in  order  to  settle  the  amount  of  the  security  to  be  given, 
which  is  done  by  experts  named  in  the  ordinary  course  of  procedure. 
C.P.C.  870.     (C.P.  392,  et  seq.) 

951.  If  neither  of  the  parties  applies  for  the  effects  seized,  they 
remain  in  the  custody  of  the  guardian  appointed;  or  at  the  request 
of  either  of  the  parties,  the  Judge  may,  if  they  are  of  a  nature  to 
produce  fruits,  order  them  to  be  placed  in  the  hands  of  a  seques- 
trator.   C.P.C,  871.     (C.P.  973,  et  8eq.) 


CONSEBVATOBT  ATTACHMENT. 

955.  If  there  is  no  other  remedy  equally  convenient,  beneficial 
and  effectual,  the  plaintiff  may  obtain  a  conservatory  attachment 
upon  producing  an  affidavit  showing: 

1.  That  he  is  entitled  to  reclaim  the  possession  of  movable  pro- 
perty sold  by  him  with  a  term  for  the  payment  of  its  price; 

2.  That  he  is  entitled  to  rank  by  preference  upon  the  price  of 
movable  property  and  that  it  is  being  dealt  with  in  such  a  manner 
as  to  defeat  his  remedy; 

3.  That  he  is  entitled  by  reason  of  some  provision  of  law.  to 
have  movable  property  placed  under  judicial  custody  in  order  to 
assure  the  exercise  of  his  rights  over  it.  New  C.P.C.  834,  8M, 
amended;  C.C.  1543,  1998,  1999;  R.S.  6811,  6837;  34  Vict.  c.  39,  ss.  1 
and  2.      (C.P.  15,  s.  8). 
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1998.  The  unpaid  vendor  of  a  thing  has  two  privileged  rights:  — 
1.  A  right  to  revendicate;  2.  A  right  of  preference  upon  its  price. 
In  the  case  of  insolvent  traders,  these  rights  must  be  exercised  within 
thirty  days  after  the  delivery.  (R.S.Q.  art.  5827) .  1890,  54  Vict.  c. 
39,  sec.  2,  S.Q. 

1999.  The  right  to  revendicate  is  subject  to  four  conditions: — 1. 
The  sale  must  not  have  been  made  on  credit.  2.  The  thing  must  still 
be  entire  and  in  the  same  condition.  3.  The  thing  must  not  have 
passed  into  the  hands  of  a  third  party,  who  has  paid  for  it.  4.  It 
must  be  exercised  within  eight  days  after  the  delivery;  saving  the 
provisions  concerning  insolvent  traders  contained  in  the  last  preced- 
ing article. 

956.  proceedings  upon  conservatory  attachment  are  subject  to 
the  rules  governing  attachment  before  judgment  in  so  far  as  they 
can  apply.  New. 
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ABSENCE  from  country  of  assignee,  268. 
ABSOLUTE  CONVEYANCE,  where  merely  security,  69. 
"ABSOLUTELY  NULL  AND  VOID,"  meaning  of,  240. 
ACCELERATION  CLAUSE,  effect  of,  288,  289. 
ACCOMMODATION  NOTE,  holder  a  creditor,  11. 
ACCOUNTS,  failure  to  keep,  assignee's,  269. 
ACTION.     See  Proceedings. 

ACTION  against  assignee,  creditor  may  have,  271. 
ACTIONS,  several  brought  by  different  parties,  270. 
ACQUIESCENCE.     See  Laches. 

by  creditor  to  composition,  307. 

effect  of,  as  a  defence,  17. 
ADVANCE, 

intention  of  debtor  immaterial,  where  lender  raakcA  bona  fide, 
138. 

need  not  be  made  in  form  first  agreed,  136. 

never  coming  to  debtor's  hands,  125,  126. 

not  a  bona  fide  payment,  137. 

present  actual  bona  fide,  meaning  of,  137. 

presumption  from  amount,  of  belief  that  debtor  enabled  to  carry 
on  business,  137. 
ADVERSE  INTEREST  of  assignee,  268. 
AFFIDAVIT. 

of  bona  fides  not  necessary  in  assignments,  249. 

can  be  made  though  money  not  actually  advanced,  137. 

of  claim,  action  limited  to  quantum  and  items  of,  274. 

of  claim  to  contain  value  of  security,  298. 
AGENT,  intent  of,  44. 
AGREEMENT 

binding  and  bona  fide  for  advance  necessary,  141. 

for  advance  merely,  136. 

for  new  advance,  not  enforceable,  will  support  transfer,  187. 

for  purchase,  transfer  of,  31. 

for  retention  of  surplus  by  mortgagee  invalidates  sale,  184. 

for  support  and  maintenance,  must  be  bona  fide,  M. 

not  to  register  security,  143. 

security  not  complying  with,  144. 

to  advance  goods  on  credit,  89. 

amount  of  advance,  89. 

to  settle  on  third  person,  consideration  of,  91. 

to  supply  goods  on  credit,  137. 
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ALIAS  or  agent  of  debtor,  one  man  company  is  not,  39. 
ALIENATION.     See  Transfer. 

by  transferee,  221. 

voluntary  or  involuntary,  settlement  until,  84. 
ALIMONY,  claimant  for,  a  creditor,  11. 
AMENDING  CLAIMS  after  filing,  287. 
ANNUITY,  claimant  to,  cannot  rank,  285. 

ANTECEDENT  CREDITOR  barred,  effect  on  subsequent  creditor,  72. 
ANTE-DATING  INSTRUMENT,  70. 
ANTE-NUPTIAL  AGREEMENTS, 

effect  of,  98. 

limit  post-nuptial  settlement,  98. 

must  be  in  writing,  98. 

needed  to  support  post-nuptial  settlements,  97. 
"  ANYTHING  HAPPENING,"  security  to  be  given  in  event  of,  145. 
APPLICATION,  summary,  to  set  aside  transaction,  210. 
APPOINTMENTS  under  powers,  etc.,  35. 
ASSAULT  AND  BATTERY,  claimant  a  creditor,  10. 
ASSENT  OF  CREDITOR  to  transfer,  218. 
ASSETS.     See  Assignment. 

exceeding  liabilities,  relative  to  fraud,  7. 

covered  by  securities,  not  insolvency,   108. 

of  debtor  not  affected  by  exchange  of  money  for  goods,  130. 

retained,  availability  of,  52,  55. 

impairment  of,  53. 

turning  into  money,  63. 

power  to  distribute.  458. 
ASSIGNEE, 

exclusive  right  to  sue  to  set  aside  transaction,  208. 

not  a  purchaser  for  value,  252. 

of  debt,  a  creditor,   11. 

of  debtor  is  not  a  creditor,   19. 

of  transferee,  rights  of,  31. 

trustee  for  both  creditors  and  debtor,  is  a,  265. 

debtor's  rights,  265. 

official  assignee,  265. 

sheriff,  assignment   to,  265. 

death  of,  265,  269. 

carrying  on  the  business,  265. 

consent  of  creditors,  obtaining,  265. 

disbursements,  tendering,  265. 

disclaimer,   right   of.  266. 

residence,  as  a  qualification,  266. 

delegating  authority,  266, 

deputy  out  of  province,  266, 
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ASSIGNEE.— Oon*. 

partner  out  of  province,  266. 
removal  of,  267. 
by  court,  267. 
by  majority,  267,  268. 
vesting  in  new  assignee,  property,  267. 
grounds  of,  268. 
misfeasance  by,  268. 
partiality,  268. 
insolvency  of,  268,  269. 
absence  from  country,  268. 
adverse  interest,  268. 
debtor,  working  in  interests  of,  268. 
costs,  penalized  in,  268. 

lien   for,   where   removed,   269. 
conflict  of  interest  and  duty,  268. 
accounting,  party,  assignee  an,  268. 
solicitor,  as,  268. 
using  moneys  of  estate,  269. 

accounts,  failure  to  keep,  269. 
new  assignee,  appointment  of,  269. 
agreement,  etc.,  right  to  set  aside,  270. 
impeaching  agreements,  etc.,  270. 

common  law,  right  of  assignee,  270. 
exclusive  right  given  by  statute,  270. 
represents   the   creditors,   270. 
actions,  several  brought  by  different  parties,  270. 
action  against  assignee,  creditor  may  have,  271. 
proceedings  commenced  before  assignment,  271. 
assignment  does  not  transfer  to  assignee,  271. 
pending  litigation,  effect  on,  271. 
joining  assignee  as  plaintiff,  272. 
consent  refused  to  joinder,  272. 
costs  assignee's  liability  for,  267,  272. 
recovery  out  of  the  estate,  267. 
indemnity  by  creditors,  267,  272. 

sanction  of  creditors  and   inspector  to  proceeding*,  272. 
trustee,  general  rule  as  to  cost"*,  272. 
sanction  of  creditor,  where  might  have  been  obt«lned,  272. 
appeal,  costs  of  unsuccessful,  273. 
contestation  of  claims,  272. 
power  in  regard  to,  273. 
notice  of,  273. 
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ASSIGNEE.— Con*. 

duty  to  contest,  273. 

security  for  costs  of  claimant,  273. 

costs  of  assignee,  contesting,  273. 

delay  in  contesting,  loss  of  right,  273. 

judgment    obtained    before    assignment    when  voidable    by 
assignee,  273. 

judgment  obtained  after  assignment,  274. 

statute  barred  debt,  assignee  may  not  pay,  274. 

frauds,  statute  of,  waiving  the  defence  of,  274. 

affidavit  of  claim,  action  limited  to  quantum  and  items  of, 
274. 

judgment,  proper  form  of  in  contestation,  274. 

costs  of  contestation,  274. 

inferior  courts,  jurisdiction  of,  274. 

County  Court,  274. 

Division  Court,  275. 

failure  to  contest,  275. 

set-oflF  of  claim  barred  by  failure  to  contest,  275. 
proceedings,  creditors  wishing  assignee  to  take,  275. 

refusal  or  neglect  of  assignee,  275. 

indemnity  to  assignee,  275. 

benefit  to  creditors   suing,  275. 

application  of  sections,  276. 

summary  determination  of  the  matter,  276. 

neither  assignee  nor  creditors  wishing  contestation,  276. 

order  permitting  action,  276. 

action  must  be  in  scope  of  order,  276. 

consent  of  assignee,  where  action  brought  with,  277. 

creditor  attacked  may  join  in  attack,  277. 

fraud  or  collusion,  effect  of,  277. 

full  amount  of  claim,  creditor  cannot  recover  more  than,  277. 
province,  preserving  assets  in,  277. 
removal  of  assets  from  province,  277. 

moneys,  deposit  of  in  bank,  278. 
penalties,  liability  of  assignee  for,  278. 
remuneration  of  assignee,  278. 

controlled  by  creditors,  278. 

retention  of  by  assignee,  279. 

5  per  cent.,  not  to  exceed,  279. 

review  of  by  creditor,  279. 
inspectors,  position  of,  279. 

remuneration  of,  279. 
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ASSIGNEE.— O^on*. 

examination  of  assignor,  279. 
when  may  be  taken,  279. 
scope  of,  279. 
how  conducted,  280. 
construction  of  provisions  for,  280. 
employee  of  assignor,  279. 
former  employee  of  assignor,  280. 
refusal  to  be  sworn,  280. 
refusal  to  answer,  281. 
contempt  of  court,  280. 
insufficiency  of  answers,  280. 
notice  to  assignor,  before  commencing,  280. 
satisfactory  answers,  281. 
broad  test  of,  281. 

failure  to  draw  conclusion,  281. 

entrap  the  debtor,  attempt  to,  281. 

account  for  all  assets,  failure  to,  281. 

equivocation  by  assignor,  281. 

intelligible  explanation  must  be  given,  281. 

remember,  failure  to,  281. 

married  woman,  commital  of,  282. 

notice  of  motion  to  committ,  282. 
County  court  jurisdiction  of,  282. 

examination  of,  280. 
Trust  Company  may  be  appointed,  468. 
ASSIGNMENT,  distinguished  from  composition,  306. 
ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS,  247. 
common  law,  eflfect  of  at,  247. 
not  an  essential  part  of  insolvency  law,  247. 
formerly  an  act  of  insolvency,  247. 
assignor's   insolvency  immaterial,  247. 
validity  not  dependent  on  insolvency,  247. 
voluntary  nature  of,  247. 

distinguished  from  bankruptcy  and  insolvency,  247. 
irrevocable,  when,  248. 

communication  to  creditor,  248. 

registration  does  not  make,  248. 
consent  of  creditors,  how  far  necessary,  248. 
form  of  assignment,  249. 

statute  operates  to  pass  property,  240. 

delivery  of  property  formerly  sufficient,  249. 

Bills  of  Sale  Acts,  how  far  applicable,  249. 

affidavit  of  bona  fides  not  necessary,  249. 

31 — PARKXB. 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS-rr-Cont, 
property  passed  by  assignment,  249.. 

all  property  which  is  exigible,  249. 

foreign  lands,  249. 

form  of  assignment  not  optional,  251.  .  >  I 

fund  in  benevolent  society,  251. 

benefit  of  covenant  to  indemnify,  251- 

exempt  from  seizure,  property  which  is,  252. 
onerous  property,  252.  ' 

unpaid  shares,  252.  ' 

bank   shares,    252. 

results,  252.  •      •■ 

should  be  excepted  from  assignment,  253. 

disclaim,  right  to  at  common  law,  253,  254. 

under  English  Bankruptcy  Act,  253. 

under  British  Columbia  Act,  253  (n). 
rights  of  action,  254. 

damage  to  person,  254,  255. 

damage  to  estate,  254.  ' 

debt  and  contract,  254. 

illegal  consideration,  254. 

contract  of  employment,  255. 

contract  involving  personal  services,  255. 
public  oflSce,  income  derived  from,  255. 
foreign  chattels,  255. 

foreign  law,  how  far  recognized,  256. 
trust  property,  256. 
exemptions,  creditor  may  deal  with,  256. 

position  where  sold,  256. 

insurance  moneys  payable  on,  256. 
change  of  occupation,  effect  of,  257. 
effect  of  assignment,  252. 

plight  of  property  unchanged,  252. 
assignee  not  a  purchaser  for  value,  252. 
contracts,  assignee  entitled  to  benefit  of,  252. 

election  to  adopt  or  reject,  252. 
registration  of  assignment,  257.  ' 

composition  need  not  be  registered,  257. 

affidavit  of  bona  fides,  258. 
distress,  right  to  after  assignment,  258. 
company,  assignment  by,  258. 

directors  may  make,  259. 

amission  of  insolvency,  an,  259. 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS.— Con*, 
partner,  assignment  by,  259. 

no  implied  power  to  make,  259. 
all  partners  should  execute,  259. 
implied  agency,  limits  of,  259. 
power  of  attorney  to  execute  assignment,  260. 
property,  part  only  included  in  assignment,  effect  of,  280. 
fraudulent  assignments,  260. 

good  faith,  must  be  made  in,  261. 

benefit  to  debtor,  retaining,  261,  262. 

resulting  trust  to  debtor,  261. 

prefer  a  creditor,  attempt  to,  261,  262. 

unreasonable  terms  imposed,  261,  262. 

restriction  to  schedule  creditors,  262. 

omission,  accidental,  of  one  creditor,  262. 

release,  stipulation  for,  263. 

business,  giving  power  to  carry  on,  263. 

credit,  power  to  sell  on,  263. 

partnership  by,  263. 

payment  of  partnership  debts  only,  263. 
joint  estate  of,  for  joint  debts,  264. 
firm,  change  in,  264. 
attacking  creditor,  264. 

estoppel,  where  creditor  takes  benefit  of  assignment,  264. 
impeaching,  34. 
when  void  under  Elizabeth,  63. 
benefit  retained  to  grantor,  63. 
ASSIGNMENT  OF  DEBT, 

transferee  may  attack  conveyance,  19. 
but  not  transferee  of  an  assignee,  19. 
ATTACKING  A  TRANSACTION,  creditor  to  show  insolTency,  in, 

107. 
ATTACKING  TRANSFER,  see  Proceedings. 


BADGES  OF  FRAUD,  66. 
meaning  of,  66. 
effect  of,  68. 

no  indelible  badges  of  fraud,  68. 
generality  of  conveyance,  68. 
debtor  continuing  in  possession,  68. 
pendente  lite  conveyance,  68. 
contingent  liability,  to  defeat,  68. 
trading  soon  after  a  settlement,  69. 
benefit  retained  to  settlor,  69. 
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BADGES  OF  FRAUD.— Com*. 
revocation,  power  of,  69. 
secrecy  of  transfer,  69. 

absolute  conveyance  where  merely  security,  69. 
excessive  property  in  a  mortgage,  69. 
credit,  long  period  of,  granted,  69. 
formality  unusual,  69. 
memorandum,  failure  to  keep,  70. 
receipt,  failure  to  procure,  70. 
examination,  failure  to  make,  70. 
vendor  employed  by  vendee,  70. 
transferee  ignorant  of  transfer,  70. 
memorandum,  destruction  of,  70. 
money  taken  instead  of  cheque,  70. 
ante-dating   instrument,    70. 
debtor  retaining  goods  after  seizure  ,70. 
deed,  grantor  retaining,  70. 
property,  grantor  dealing  with,  70. 
relationship,  authorities  conflicting,  70. 
fictitious    consideration  is,  89. 
inadequacy,  great  is,  87. 
whole  assets  transferred,  22. 

BANK,  deposit  of  moneys  in,  by  assignee,  278. 

BANK  SHARES,  assignee's  position,  252. 

BANKRUPTCY  LAW,  principles  of,  141. 

BAR,  pleading  in,  on  composition,  308. 

BARRING  CREDITOR  for  failure  to  file  claim,  283. 

BASTARDY  ACT,  prosecutrix  under,  a  creditor,  10. 

BELIEF, 

honest  eflfect  of  on  intent,  44. 

mistaken,  acting  under,  54. 

mistaken,  that  proceedings  will  be  taken  is  pressure,  204. 
BENEFICIAL  INTEREST,  where  none,  transfer,  32. 

BENEFICIAL  OWNER,  debtor  not,  of  property  transferred,  6. 

BENEFICIARIES  OF  ESTATE,  creditors,  10. 

BENEFIT,  I 

of  assignment,  creditor  taking,  264. 

of  consideration,  creditor  taking,  218.  i 

retained  to  settlor,  69. 

to  debtor  himself  intended,  not  preference,   117.  j 

to  debtor,  retaining  in  assignment,  261,  262. 
BENEVOLENT  SOCIETY,  fund  in,  251. 
BEQUESTS,  assignment  of,  30. 
BILLS  OF  SALE  ACT,  how  far  applicable  to  assignments,  249. 
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BILLS, 

transfer  of,  22. 

under  discount,  consideration  of,  89. 
BONA  FIDE, 

payment  to  creditor  need  not  be,  116. 
of  payee  in  ordinary  course  of  trade,  121,  122. 
BOND, 

a  voluntary,  obligee  a  creditor,  11. 
to  support,  release  of,  is  good  consideration,  94. 
transfer  of,  22. 
BOOK  DEBTS, 

assignment  of  need  not  be  registered,  30. 
charge  on  contained  in  invalid  mortgage,  31. 
collection  by  transferee,  224,  228. 
future,  assignment  of,  30. 
BREACH  OF  TRUST,  transfer  to  repair,  18. 
BRITISH  COLUMBIA  ACT, 

Creditors'  Trust  Deeds  Act,  1901,  398. 
short  title,  398. 

"  Assignment  under  this  Act,"  interpretation  of  term,  398. 
contruction  of  assignipents,  398. 
description  of  property,  398. 
dating,  398. 

amendment  of  assignment  by  judge,  398. 
notice  of  assignment,  399. 
registration,  fees  for,  etc.,  399,  415. 
penalty  for  neglecting  to  publish  or  register,  399. 
recovery  of  above  penalties,  399. 
compelling  publication  and  registration,  399 
assignment  not  invalidated  by  omission  to  publish  or  regi«- 

ter,  400. 
effect  of  assignment  upon  lands  and  goods,  400. 
assignee  to  call  meeting  of  creditors,  400. 
Toting  at  creditors'  meeting,  400. 
proof  of  claim,  400. 
•et  off,  400. 

ranking  of  personal  and  partnership  debts  of  aMignor,  401. 
Bcale  of  votes,  401. 
casting  vote  by  assignee,  401. 
resolution  at  first  meeting  of  creditors,  requirinf;  sMifinM 

to  transfer  estate,  401. 
remuneration  of  original  assignee  upon  transfer  of  Mtat«, 

401. 
verification  and  registration  of  resolution  to  change  aislgBM, 
402. 
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BRITISH  COLUMBIA  ACT.— Cont. 

removal  of  assignee  by  Judge  of  Supreme  Court,  402. 

mode  of  transfer  where  assignee  neglects  or  refuses  to  trans- 
fer, 402. 

publication  of  resolution  for  transfer,  402. 

veriiied  copy  of  resolution  as  evidence,  402. 

special   provisions   as   to   assignments   executed   before   17th 
April,  1896,  402-404. 

assignee  to  call  meeting  of  creditors  upon  request,  404. 

remuneration  of  assignee,  404. 

inspectors,  405. 

application  of  "  Trustees  and  Executors  Act,"  406. 

registration  of  order  appointing  new  assignee,  405. 

wages,  priority  of,  405. 

compromising  debts,  405. 

deposit  of  moneys,  405. 

payment  by  debtor  made  30  days  before  execution  of  assign- 
ment void,  406. 

exception  as  to  wages,  rent,  taxes  and  water  rates,  406. 

solicitor  to  estate,  406. 

qualifications  of  assignees  and  their  deputies,  406. 

vesting,  effect  of  assignment,  406. 

assignee's    accounts,    406. 

dividends,  406. 

interest,  407. 

debtor  to  give  information  to  assignee,  407. 

compensation  to  debtor  for  his  services,  407. 

examination  of  debtor,  407. 

examination  of  persons  other  than  debtor,  407,  408. 

arrest  of  debtor,  408. 

rescission  of  contracts  in  fraud  of  creditors,  409. 

when  and  how  creditors  authorized  to  sue,  409. 

disposal  of  estate,  409. 

leases,  409-410. 

disclaimer  of  liability  for  shares,  stocks,  etc.,  411. 

dividends  unclaimed  at  time  of  discharge  of  assignee,  412. 
i  transfer  to  debtor  of  balance  of  estate    after    payment    of 

debts,  etc.,  412. 

discharge  of  assignee,  412. 

retention  or  reception  of  any  portion  of  estate  by  debtor 
after  assignment,  412. 

creditors  meetings,  time  and  place  of,  412. 
procedure  at,  412. 
voting  at,  413. 
proxies  at,  413. 
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BRITISH  COLUMBIA  ACT.— Cont. 

assignee  subject  to  summary  jurisdiction  of  Supreme  Court 

and  County  Court,  413. 
application  by  creditor  to  rescind  resolution  paued  at  eradi- 

tors'  meeting,  413. 
inspectors,  delegation  of  powers  to,  414. 
reference  to  Judge  for  directions,  414. 
security  to  be  given  by  assignee,  414. 
Act  not  to  interfere  with  insolvency  laws,  414. 
repeal  of  c.  11  of  Revised  Statutes,  414. 
Act  to  come  into  force  on  proclamation,  414. 
BURDEN  OF  PROOF.     See  Onus. 
BUSINESS,  assignee  carrying  on,  265. 

giving  power  to  carry  on  in  assignment,  263. 


CHARITY,  gifts  to  by  insolvent,  53. 

no  presumption  of  fraud,  54. 

intent  must  be  expressly  proven,  54. 
CHEQUE, 

of  creditor  not  used  by  debtor,  136. 

of  insolvent  persons,  when  payment  of  it  wrong,  118. 

transfer  of,  22. 

when  payment  of  money,  11. 

former  view,   118. 

insolvent  persons  cheque,  118. 

third  person's  cheque,  119. 

realization  of  security  distinguished,  119. 

effect  of  decisions,  120. 

money  derived  from  sale  of  debtor's  goods,  120. 
CHILDREN,  earnings  of,  fraudulent  transfer  of,  5. 
CHOSES  IN  ACTION,  21. 
CIRCUMSTANCES, 

all  to  be  considered,  6. 

intent  deduced  from  all  surroundings,  43,  44. 

of  settlor,  proportion  of  marriage  settlement  to.  99. 
CIVIL  LAW,  effect  of  on  bankruptcy  law,  109. 
CIVIL  PROCEEDINGS,  fear  of,  may  be  pressure.  205. 
CLAIMANT  FOR  DAMAGES,  a  creditor,  9. 

judgment  recovered  after  transfer,  9. 
CANADIAN  ACTS,  of,  provinces,  1. 

similar  in  form  and  substance  to  Statute  of  Elizabeth,  I. 

effect  of  provisions,  1. 

tlieir  principal  operation  is  in  r^ard  to  preference*,  1. 

compared  with  Statute^  of  Elizabeth,  2. 
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CANADIAN  ACTS.— Cont. 

substantially  the  same  as  Statute  of  Elizabeth,  4 
construction  the  same  as  Statute  of  Elizabeth,  4. 
construction  similar  to  Statute  of  Elizabeth,  4. 
bearing  of  common  law  on,  4. 
CARRYING  ON  THE  BUSINESS,  265. 
CASH  PROCEEDS  of  security  to  prefer  creditors,  124. 
CAUSE  OF  ACTION  rests  on  statutory  tort,  216. 
CERTIFICATE  OF  TITLE,  conclusive  as  to  ownership,  219. 
CESTUI  QUE  TRUST, 
a  creditor,  10. 
how  far  a  creditor,  18. 
ranking  as  creditor,  286. 
CHANGE  OF  POSSESSION.     See  Possession. 
CHARGING  REAL  PROPERTY,  fraudulently  improved,  28. 
CHATTELS  in  Province,  mortgage  made  outside,  243. 
CLAIMS,  RANKING  OF, 

particulars  to  be  furnished  the  assignee,  283. 
failure  to  furnish  particulars,  283. 
barring  creditor  for  such  failure,  283. 
nature  of  claims  which  may  rank,  284. 
contingent  claims,  284. 
damages,  calims  for,  284. 
overholding  tenant,  claim  against,  284. 
annuity,  claimant  to,  285. 
contract,  claim  on  executory,  285. 
guarantor,  claim  of,  285. 
instalments,  debt  payable  in,  285. 
sureties,  payment  of  debtor  by  one,  286. 
cestui  que  trust,  286. 
trust,  property  impressed  with,  286. 
Crown,  not  entitled  to  priority,  287. 
foreign  creditors,  287. 
relations,  287. 
amending  claims,  287. 
notice  of  claims,  eflFect  of,  287. 
interest  on  claims,  288. 
preferred   claims,   288. 
Crown,  not,  287. 
rent,  288,  457. 
landlord's  lien,  288. 
acceleration  clause,  effect  of,  288,  289. 
election  by  assignee  to  retain  premises,  289. 
election  to  forfeit  term,  necessity  of,  289. 


INDEX.  4g9 

CLAIMS,  RANKING  OY.—CorU. 

occupation,  rent  and  penalty  both,  claimed,  289. 

penalty  paid  under  protest,  289. 

proviso  is  divisible,  289. 

distress  after  assignment,  290. 

"  arrears  of  rent,"  meaning  of,  290. 

"preferential  claims  of  landlord,"  scope  of,  291. 

taxes,  distress  for,  291. 

wages,  292,  459. 

judgments,  executions,  etc.,  precedence  over,  292. 

attached  debts,  292. 

costs,  lien  for,  293. 

alimony,  judgment  for,  293. 

mechanic's  lien,  293. 
partnership  and  individual  claims,  294. 

joint  creditors  paid  first  out  of  joint  assets,  294. 

separate  creditors  paid  first  out  of  separate  assets,  294. 

surplus  of  separate  or  joint  estate,  294. 

deficiency  of  security  of  joint  estate,  294. 

different  firms,  existence  of,  294. 

firm  assets,  what  are,  295. 

addition  subsequent  to  commencing  partnership,  296. 

property  purchased  for  partnership,  295. 

property  paid  for  out  of  partnership  money,  296. 

nature  of  property,  how  determined,  295. 

changing  by  mutual  agreement,  295. 

separate  property,  converting  partnership  property  into,  296. 

sole  debtor,  where  formerly  a  partner,  296. 

benefit  of  partners,  rule  is  for,  296. 

debt  accrued  before  partnership  formed,  296. 

partner  ranking  against  co-partner.  296,  297. 
valuation  of  securities.  298. 

when  necessary,  298. 

negotiable  instruments,  valuation  of,  298. 

failure  to  value,  298. 

affidavit  of  claim  to  contain,  298. 

security  worthless,  299. 

common  law  rule,  299. 

partnership  security  on,  299. 

third  person,  security  held  on  estate  of,  299. 

guarantee  by  third  person,  299,  300. 

ouatodia  legis,  security  on  goods  in,  300. 

bill  of  exchange,  holder  of,  300. 

dividend  received  after  filing  claim,  300. 

retainer  by  executor,  302. 
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CLAIMS,  RANKING  OF.— Cont. 

secondarily  liable,  debtor  only,  302. 
substance,  not  form,  regarded,  302,  303. 
options  of  secured  creditor,  303. 
accepting  cerditor's  valuation,  303. 
resolution  unnecessary,  303. 
10  per  cent,  advance,  303. 

alteration  by  creditor  of  value  of  his  security,  304. 
accommodation  maker,  duty  to  value,  304. 
COERCION  not  necessary,  to  make  pressure,  192. 
COGNOVITS,  FRAUDULENT   (see  Confessions  of  Judgment). 
COLLATERAL,  attack  on  transfers,  210. 

sheriff,  action  against,  for  seizure,  210. 
COLLATERAL  RELATIONS  of  husband,  wife  and  illegitimate  chil- 
dren, not  without  marriage  consideration,  97,  98. 
"  COLLUSION,"  meaning  of  in  Acts,  157. 
fraudulent  element  not  necessary,  157. 
former  view,  158. 
COIJ^USIVE  JUDGMENTS,  160. 

protection  as  a^  160. 
COLLUSIVE  LEASE,  36. 
COLLUSIVE  SALE  by  sheriff,  34. 
COLORABLE,  transfer  merely,  237. 
COMBINATION  OF  FACTS  may  show  fraud,  6. 
CQMITY,  principle  of,  242. 

COMMON  LAW  RULE  as  to  advances  bona  fide,  135. 
COMMUNICATION  TO  CREDITOR  of  assignment,  248. 
COMPANY, 

assignment  by,  258. 

directors  may  make,  259.  , 

admission  of  insolvency,  is  an,  259. 
distributing  assets,  injunction,  213. 
franchise  of,  transfer  of,  28. 
fraudulent  transfer  to,  38,  39,  40. 
"  one  man  "  not  an  "  alias,"  38. 
COMPLETING  PREVIOUS  arrangement,  54. 
COMPLETION  OF  fraudulent  purpose  not  effected,  236. 
COMPOSITION  DEED,  need  not  be  registered,  257. 
COMPOSITION  DEEDS,  305., 
explanation  of,  305. 

distinguished  from  assignments,  305.  ;     , ,    ■ 

power  of  attorney  to  execute  an  assignnjent  in,  305. 
registration  is  not  necessary,  305. 
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COMPOSITION  DEEDS.— Con*, 
consideration  for,  886. 

English  rule  as  to  consideration,  306. 

Canadian  rule,  306. 
when  creditors  become  bound,  306. 
execution,  necessity  of,  307. 
verbal  agreement  to  execute,  307. 
acquiescence  by  creditor,  307. 
failure  ^6  accede  to  deed,  307. 
effect  of  acceding,  308. 
performance,  where  necessary,  308. 

where  not  necessary,  308. 
bar,  pleafding  in,  308. 
voidable  release  sometimes  inserted,  309. 
restraining  actions,  309. 
preferences  by  debtor,  309. 

failure  to  make  composition  payments,  309. 
strict  performance  necessary,  309. 
reasonable  time,  when  sufficient,  309. 
each  creditor  must  be  paid  or  tendered  his  money,  310. 

onus  on  debtor  to  prove,  310. 
mistake,  failure  to  tender  on  account  of,  810. 
foreign  creditor,  payment  to,  310. 
limitations,  statute  of,  310. 

composition  may  not  prevent  running  of,  310. 

acknowledgment,  what  is,  310. 

original  rights,  creditor  remitted  to,  310. 

action  may  lie  for  composition  payment  though  debt  barred, 
311. 
conditional  signature,  311. 
accession  of  proportion  of  creditors,  a  condition,  311. 

refusal  to  execute,  311. 

non-execution  not  evidence  of  refusal  ,311. 

"  void  "  means  voidable,  312. 
good  faith  necessary,  312. 

fraud  or  nnsrepresentation  vitiates,  312. 
secret  advantage  to  one  party,  312. 

public  policy,  void  on  ground  of,  312. 

onus  on  party  alleging  fraud.  312. 

secret  advantage  known  to  other  parties,  S13. 

nature  of  benefit  immaterial,  313. 

payment;  of  larger  composition,  313. 

security  for  balance  of  debt,  313. 

retaining  existing  security,  313. 

better  security  than  other  parties  S18» 
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COMPOSITION  DEEDS.— Gont. 

costs,  payment  of,  313. 

negotiations  not  completed,  313. 
results  of  rule,  313. 

agreement  cannot  be  enforced,  313. 

securities  given  for,  invalid,  313. 

composition  cannot  be  collected,  314. 

money  paid,  recovery  of,  314. 

voluntary,  where  payment  must  be  regarded  as,  314. 

excess  over  composition,  suing  for,  315. 

composition  not  carried  out,  315. 

subsequent  to  composition,  special  payment,  315. 
CONCURRENCE  of  intent  necessary  in  preferences,  163. 

discussion  of  doctrine,  163. 
CONFLICT  OF  INTEREST  and  duty  on  part  of  assignee,  2«8. 
CONFESSIONS  OF  JUDGMENT,  FRAUDULENT,  ETC. 
avoided  if  intent  to  defraud  or  prefer,  151. 
history  of  enactment,  151 
valid  at  common  law,  152. 
insolvent  circumstances  of  debtor,  152. 
confession  of  judgment  defined,  153. 
cognovit  defined,  153. 
warrant  of  attorney,  defined,  153. 
construction  of  Acts  a  strict  one,  154,  155,  156. 
abstaining  from  making  defence,  154. 
duty  to  defend,  no,  155. 
waiving  terms  of  credit,  155. 
merger,  not  insisting  on,  155. 
coHsent  to  defence  being  struck  out,  156. 
withdrawal  of  "  dispute,"  156. 
fraudulently  given,  need  not  be,  156. 
pressure  is  a  good  defence,  156,  157. 
collusion,  meaning  of  in  Act,  157. 

fraudulent  element  not  necessary,  157. 
former  view,  158. 
Creditors'  Relief  Acts,  effect  of,  158,  159,  160. 
CONFLICT  OF  LAWS, 

domicile,  law  of  governs,  242. 

situs,  sometimes  examined,  242. 

comity,  principle  of,  242. 

yields  to  particular  law,  242. 

chattels  in  province,  mortgage  made  outside,  243. 

onus  of  proof  of  law,  243. 

foreign  law  presumed  same  as  local  law,  243. 

foreign  bankruptcy,  243. 
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'OONFLICT  OF  LAWS.— Con*. 

situs  of  personal  property,  244. 

tangible  property,  244. 

intangible  property,  244. 

debts,  244. 

debts  sometimes  possess  locality,  244. 

debentures  of  foreign  company,  244. 

where  no  remedy  in  foreign  country,  246. 

shares  in  foreign  company,  246. 

situated,  where  head  oflBce  is,  245. 

beyond  scope  of  local  acts,  245. 

shares  transferable  by  delivery,  246. 
lands  in  foreign  country,  245. 
contract,  actions  on,  246. 

foreign  estate,  income  payable  from,  246. 
service  of  writ  out  of  province,  246. 
property  transferred  in  several  provinces,  242. 
personal  property,  validity  of  assignment  of,  242. 
CONSCIENCE,  transfer  to  satisfy,  18. 

CONSENT  OF  CREDITORS,  how  far  necessary  to  assignment,  248. 
CONSIDERATION, 

"  good  consideration  "  means  valuable  consideration,  86. 

meritorious  consideration,  unavailing,  86. 

nominal  consideration,  as  $1.00,  etc.,  86. 

fictitious,  89. 

immoral  consideration,  86. 

valuable  consideration,  defined,  86. 

inadequacy,  effect,  87. 

great,  a  badge  of  fraud,  87. 

security,  transfer  allowed  to  stand  as,  87 

relations,  as  between,  87. 

legislation  regarding,  87  note, 
fraudulent  intent  proved,  where,  87,  88. 
most  important  question,  88. 
erroneously  stated,  88. 

presumption  in  such  a  case,  88. 
debt,  90. 

past  debt  and  present  advance,  88. 
past  debt  and  agreement  to  advance,  89. 

amount  of  advance,  89. 
fact,  a  question  of,  89. 
promissory  notes,  89. 

at  long  dates,  90. 
bills  under  discount,  89. 
covenant  to  indemnify,  90. 
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CONSIDERATION— (7on*.  ,  T      )       t  ■.:.•...»■.  i 

loan  of  money,  90.  .  ,  .  -..^;,. 

gift,  giving  up,  90. 
leaseholds,  the  covenants  in,  not,  91. 
subsequent  to  transfer,  91.  :  .  '» 

marriage,  91.  ;.,•,*, 

subsequent  transfer  by  volunteer,  91.  .  , 

agreement  to  settle  on  third  person,  91. 
defective  mortgage,  etc.,  92. 
wife,  payments  by  husband  to,  92. 
dower,  bar  of,  92. 

where  value  of  land  doubtful,  92. 

effect  of  belief  in  value  of  land,  92.  « 

where  in  an  equitable  estate,  93.  ;    ,  .  ,,., 

family  arrangements,  94,  95. 
release  of  bond,  94.  .  .  ... 

support  and  maintenance,  agreement  for,  94.  .       ■  , 

wages  to  member  of  family,  95,  96.  . , 

marrriage  consideration,  97.  , 

settlor  insolvent,  97.  ^ 

marriage  arranged  to  defraud  creditors,  97. 

extent  of  the  consideration,  97. 
husband,  wife,  children,  97. 
collaterals,  97,  98. 
illegitimate  children,  97. 

ante-nuptial  settlements,  97. 

post-nuptial  settlements,  98. 
post-nuptial  settlement  for  valuable  consideration,  99. 
wife's  portion,  100. 
separation  deeds,  covenant  in,  100  note. 

ante-nuptial  agreement,  where  none,  98. 

ante-nuptial  agreement,  effect  of,  98. 

limit  to  terms  of  ante-nuptial  agreement,  98. 

ante-nuptial  agreement  must  be  in  writing,  98, 

part  performance,  effect  of,  98. 

attendance,  where  none,  equitable  relief,  99. 
real  consideration,  settlement  not,  99. 
circumstances  of  settlor,  proportion  of  settlement  to,  99. 
unreasonable  amount  settled,  99. 
absence  of  alone,  will  not  invalidate,  53. 
arising  ex  post  facto,  221. 
benefit  of,  creditor  taking,  218. 
composition  deed,  306. 
not  fully  paid,  225. 

repayment  of,  when  deed  set  aside,  233. 
valuable,  where  there  is  fraudulent  transfer,  43. 
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CONSTITUTIONALITY  OF    PROVINCIAL    ACTS    RESPECTlNa 
PREFERENCES,  101. 

property  and  civil  rights.  Dominion's  power  to  affect,  101. 

provincial  power  where  no  Dominion  Act,  102. 

provincial  legislation  not  insolvency  legislation,  103. 
how  distinguished  from  the  latter,  104. 
merely  ancillary  to  bankrupt  law,  103. 

financial  embarrassment  of  company.  Act  relieving,  105. 

discharge  of  debtor  from  custody,  106. 

winding  up  of  companies.  Provincial  Act  respecting,  106. 
CONSTRUCTION  OF  ACT  as  to  presumption  of  invalidity,  173., 
CONSTRUCTION  of  Statute  of  Elizabeth,  47. 
CONTEMPLATION  OF  INSOLVENCY,  a  question  of  fact,  110. 
CONTEMPERANEOUS, 

circumstances  considered,  48. 

debts  paid,  74. 

what  must  be  shown,  74. 
CONTEMPT  OF  COURT.    See  Examination  of  assignor,  280. 

CONTESTATION, 

notice  of,  273,  390. 

duty  to  contest,  273.  : 

security  for  costs  of  claimant,  273.  • 

costs  of  assignee,  273. 

delay  in  contesting,  loss  of  right,  273. 

judgment  obtained  before  assignment,  when  voidable  by  assignee, 
273. 

judgment  obtained  after  assignment,  274. 

power  in  regard  to,  assignee's,  273. 
CONTINGENCY,  transfer  in  contemplation  of,  58. 
CONTINGENT  CLAIM,  cannot  rank,  284.  .     ; 

CONTINGENT  INTERESTS,  transfer  of,  22. 
CONTINGENT  LIABILITIES, 

make  creditors,  11. 

transfer  to  defeat,  68. 
CONTINUING  INDEBTEDNESS,  subsequent  creditor,  7S. 
CONTINUING  LIABILITY, 

debtor  must  take  reasonable  view  of  possibilities,  11. 
CONTRACT  CLAIM  on,  executory  cannot  rank,  285. 
CONTRACT, 

contingent,  obligee  a  creditor,  11. 

illegal  in  part,  verable,  31. 

involving  personal  services,  255. 

of  employment,  passing.  255. 

assignee  entitled  to  benefit  of.  262. 

election  to  adopt  or.  reject,  262. 


496  INDEX. 

CONTRAVENE  THE  STATUTE,  lender's  intention  to,  134. 

COPYRIGHTS,  transfer,  27. 

COSTS, 

assignee's  liability  for,  267,  272. 

indemnity  out  of  estate,  272. 

sanction  of  creditors  and  inspector  to  proceedings,  272. 

trustee,  general  rule  as  to  costs,  272. 

sanction  of  creditor,  whers  might  have  been  obtained,  272. 

appeal,  costs  of  unsuccessful,  273. 

recovery  out  estate,  267. 

indemnity  by  creditors,  267. 

of  contestation,  274. 

payment  of,  to  creditor  on  composition,  313. 

penalized  in,  assignee,  268. 

lien  for,  where  removed,  assignee's,  269. 

successful  creditors,  a  charge,  232. 
COUNTY  COURT, 

jurisdiction  of  to  commit,  282. 

jurisdiction  to  set  aside,  210. 

judgment,  how  far  a  bar,  220. 
COURSE  OF  TRADE,  sales  in,  122. 
COVENANT, 

in  fraudulent  mortgage  may  be  enforced,  235. 

IB,  separation  deeds,  as  consideration,  100  note. 

to  indemnify,  consideration  of,  90. 

to  indemnify,  passing,  251. 
CREDIT, 

long  period  of,  granted  in  a  sale,  69. 

power  to  sell  on,  given  to  assignee,  263. 
CREDITOR, 

assignee  of  debtor  is  not,  19. 

trifling  amount,  claim  of,  20. 

aiding,  to  do  someting  forbidden  by  Act,  128. 

atacked,  may  join  in  attack,  277. 

lease  to,  not  preference,  113. 

must  show  insolvency  of  debtor  in  attacking  transaction,  107. 

payment  of  money  to.     See  Preferences,  116. 

return  of  specific  goods  to,  not  preference,  117. 

statute  barred  claim,  17. 

illegal  claim,  17. 

acquiescence,  effect  of,  17. 

cestui  que  trust,  17. 

discussion  of,  how  far  a  creditor,  18. 

transfer  to,  63. 

when  void  iinder  Statute  of  Elizabeth,  63. 
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CREDITOR.— Oont. 

void  under  Provincial  Acts,  109. 

benefit  retained  to  transferor,  63. 

transferee,  right  to  sue,  19. 

assignment  for  benefit  of,  voidable,  34. 

in  strict  sense  of  the  word,  15. 

need  not  be  personally  hindered,  delayed  or  defrauded,  7. 

property  subject  to  all,  232. 

Provincial  Acts,  15. 

creditors,  in  strict  sense  of  the  word,  15. 

unmatured  debt,  15. 

damages,  claims  for,  15. 
Relief  Acts,  eflFect  of,  158,  159,  160. 
successful,  costs  a  charge,  232. 
who  are,  under  Statute  of  Elizabeth,  9. 

include  any  person  having  a  legal  demand,  9. 

claimant  for  damages,  9. 

judgment  recovered  after  transfer,  9. 
tort,  person  with  right  of  action  for,  9. 

seduction,  10. 

slander,  10. 

assault  and  battery,  10. 

trespass,  10. 

crim.  con.,  10. 

bastardy  Act,  prosecutrix  under,  10. 

beneficiaries  of  estate,  10. 

estate,  creditors  of,  10. 

cestui  que  trust,  10. 

dower,  wife's  incohate  right  to,  11. 

alimony,  claimant  for,  11. 

contingent  contract,  11. 

bond,  a  voluntary,  11. 

accommodation  note,  11. 

guarantee,  11. 

lessor,  11. 

contingent  liabilities,  11. 

stock  market  fluctuations,  11. 

partnership  accounts,  unliquidated,  11. 

shares,  liability  on,  11. 
assignee  of  debt,  11. 
robbed,  a  person  who  has  been,  11. 
surety,  must  first  pay  debt,  12. 

other  remedy  of  surety,  12. 
statutory  alteration  of  position,  12. 

creditor,  now  deemed  to  include,  under  tUtntr*..  12. 

32 — PABKEB. 
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CREDITOR.— Con«. 

not  where   contemporaneous  agreement,   13. 
device  to  evade  statute,  not  where,  13. 
is  a  debtor  to  principal  creditor,   13. 
purchaser  of  land  subject  to  mortgage,  13. 
mortgagees  and  secured  creditors,  13. 

not  creditors,  if  security  adequate,  13. 
security  is  presumed  to  be  adequate,  14. 
may  give  up  security,  15. 

second  mortgagee  cannot  attack  prior  mortgage,  15. 
CRIM.  CON.,  claimant  a  creditor,  10. 
CRIMINAL  LIABILITY,  215. 

gift,  conveyance,  transfer  in  fraud  of  creditors,  215. 
removing,  concealing  or  disposing  of  property  with  intent,  215. 
scope  of  the  criminal  remedy,^15. 
claim  not  due  and  payable,  215. 
preferences  not  criminal,  216. 
CRIMINAL  PROSECUTION, 
threat  of,  is  pressure,   196. 
fear  of,  202. 
CROPS,  lands  fraudulently  conveyed,  grown  on,  32  (n). 
CROWN,  not  entitled  to  priority,  287. 
CURTESY,  estate  by,  transfer  of,  23. 
CUSTODIA  LEGIS,  security  on  goods  in,  valuing,  30O 


DAMAGE  to  estate,  action  for,  passing,  254. 

to  person,  action  for  ,pas8ing,  254,  255. 
DAMAGES, 

injuries  to  the  person,  claims  for,  not  "  property,"  26. 
to  property,  claims  for,  are  "  property,"  26. 

claims  for,  cannot  rank,  284. 

claimant  for,  a  "  creditor,"  9-15. 

preference  cannot  be  attacked  by  claimant  for,  16. 
DEATH  of  assignee,  265,  269. 
DEBENTURES  of  foreign  company,  situs  of,  244 
DEBT  and  contract,  action  for  passing,  254. 
DEBTS, 

all  existing  paid,  71. 

as  consideration    (see  Set-off),  90. 

assignment  of,  19. 

transferee  may  attack  conveyance,  19. 
but  not  transferee  of  an  assignee,  19. 

not  due,  preference  where,  183. 

statute-barred,  payment  of,  114. 


INDEX.  499 

DEBTS. -Con<. 

release  of,  fraudulent,  24,  35. 

remaining  unpaid  after  transfer,  71. 

right  to  recover  barred,  effect  of,  217. 

situs  of,  33,  244. 

transfer  of,  24. 
DEBTOR 

continuing  in  possession,  after  a  transfer,  68. 

doctrine  of  pressure  may  apply,  though  hopelossiy  insolvent,  191. 

may  give  preference  though  insolvent,  190. 

need  not  work  for  creditors,  37. 

purchase  by  creditor  from,   123. 

probable  embarrassment  to,  effect  of  on  question   of  pressure, 
197. 

retaining  goods  after  seizure,  70. 

working  in  interests  of,  assignee,  268. 
DECEASE,  securities  payable  on,  impaired,  58. 
DECLARATION  of  insolvency  unnecessary,  108. 
DECREE  avoiding  transaction  benefits  all  creditors,  208. 
DEED.    See  Transfer. 

grantor  retaining,  70. 

absolute  in  form,  seeking  to  show  only  a  mortgage,  236. 
DEFEAT  execution,  transfer  to,  61. 

common  law  decisions,  61. 

statutory  changes,  61. 
DEFECTIVE  mortgage,  consideration  of,  92. 
DEFENCES, 

in  proceedings  to  impeach  (see  Proceedings),  21fi. 

where  presumption  of  invalidity  raised,  174. 

what  is  included  under  terra  "  pressure,"  17i. 
pre-existing  agreement,  174. 
no  notice  of  insolvency,  175. 

where  presumption  of  invalidity  not  raised,  175. 
pressure  as  defence,  175. 

being  struck  out,  consent  to,  by  debtor,  156. 
DEFENDANTS,  proper  parties  to  join  as,  209. 

the  grantor,  209. 

not  after  an  assignment,  209. 
DEFRAUD,  intent  to.     (See  Intent). 
"DEFRAUDED,  delayed,"  etc..  creditor  need  not  br.  2.^7 
DEFRAUDING  creditors,  presumption  of  invalidity  does  not  applj 

to,  172. 
DELAY,  AND  HINDER,  meaning  of,  6. 

come  short  of  actual  defrauding,  0. 

examples  of,  6. 
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DELAYED,  defrauded,  etc.,  creditor  need  not  be,  237. 
DELAY  in  giving  security.  142,  144. 

until  debtor  insolvent,  143,  144. 

badge  of  fraud,  143. 
DEFICIENCY  resulting  from  transfer,  47. 

solvency  after  transfer,  47,  50. 

subsequently  wasting  balance  of  assets,  51. 
DELEGATING  authority,  assignee,  266. 
DELIVERY  of  property  formerly  suflScient  assignment,  249. 
DEMAND, 

absent,  circumstances  may  constitute  pressure,  though,  202. 

necessary  to  show  to  prove  pressure,  198. 
previous  demands,  relevancy  of,  198. 
DETERMINING  value  of  property  by  sale,  108. 
DEVISE,  assignment  of,  30. 
DIRECTORS  of  company  may  make  assignment,  259. 

pressure  by,  183. 
DISBURSEMENTS,  tender  to  assignee,  265. 

DISCHARGE  of  debtor  from  custody,  Provincial  Act  respecting,  106. 
DISCLAIM  right  to  at  common  law,  onerous  property,  253,  254. 
DISCOUNT  bills  under,  as  consideration,  90. 
DISCLOSING  illegality,  necessity  of,  237. 
"DISPUTE,"  withdrawal  of,  by  debtor,  156. 
DISTRESS,  threat  of  levying,  sufficient  pressure,  195. 

seizure  made  under,  195. 
DIVIDEND  received  after  filing  claims,  300. 
DIVISION  COURT,  jurisdiction  to  set  aside,  210. 

judgment,  how  far  a  bar,  220. 
DOCTRINE, 

former,  as  to  dominant  motive  to  prefer,  198. 

notice  of,  should  not  be  extended,  65. 

to  solicitor  of  transferee    (see  Notice),  64. 

of  pressure  may  apply  though  debtor  hopelessly  insolvent,  191. 
DOMICILE,  law  of  governs,  when,  242. 
DONATION,  debtor  refusing  to  accept,  37. 
DOWER, 

bar  of,  may  support  transfer,  92. 

where  value  of  land  doubtful,  92. 
effect  of  belief  in  value  of  land,  92. 
where  in  an  equitable  estate,  93. 

incohate  right  to,  not  "  property,"  32. 

wife's  incohate  right  to,  makes  her  a  creditor,  11. 
DUTY  to  defend  suit,  debtor  under  no,  155. 
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EARNINGS  of  infant  children,  transfer  of,  32. 
EFFECT  of  assignment,  252. 

plight  of  property  unchanged,  252. 
civil  law  on  bankruptcy  law,  109. 
EFFECT  OP  SETTING  ASIDE  TRANSFER. 
property  subject  to  all  creditors,  232. 
fraudulent  transferee  may  rank,  232. 
subsequent  incumbrances  accelerated,  232. 
subrogation,  creditor  has  not  right  to,  232. 
successful  creditors,  costs  a  charge,  232. 
repayment  of  consideration  money,  233. 
security,  transfer  not  allowed  to  stand  as,  233. 
constructive  fraud,  mere,  233. 
part,  void  in,  void  in  toto,  233. 

not  under  Provincial  Acts,  234. 

general  rules  to  contracts,  234. 

illegal  part  severable,  234. 
redemption,  creditor'  right  of,  235. 
validity  between  parties,  235. 
parties,  fraudulent  transfer  good  between,  235. 

claiming  under,  those,  235. 
extended  to  such  transaction  set  aside,  235. 
avoided  to  extent  of  satisfying  creditors,  235. 
fraudulent  purpose  not  effected,  236. 

intent  to  defraud,  not  executed,  236. 

assistance  creditor  cannot  give  to  frudulent  debtor,  236. 

deed  absolute  in  form,  seeking  to  show  only  a  mortgage,  236. 

repudiation,  236. 

illegal  purpose,  what  is  carrying  out,  236. 

property  having  passed,  matter  cannot  be  undone,  236. 
defrauded,  delayed,  etc.,  creditor  need  not  be,  237. 
transfer  merely  colonrable,  237. 

illegality,  necessity  of  disclosing,  237. 
specific  performance,  creditor  will  not  order,  of  an  agreement  to 

recovery,  238. 
pleading,  fraudulent  purpose  must  be  specified  in,  238. 
"  void  "  means  voidable,  238. 
opposite  view,  239. 

election  to  avoid,  239. 
"absolutely  null  and  void,"  meaning  of,  240. 
purchase  from  transferee  by  third  party,  239. 
auction  sale  of  goods  under  defective  mortgage,  241. 
EFFECT  of  transaction,  as  evidence  of  intent,  44. 
ELECTION  by  asignee  to  retain  premises,  289. 
to  forfeit  term,  necessity  of,  289. 
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ELIZABETH,  Statute  of,  13,  chap.  5,  1. 

general  eflfect  of  statute,  1. 

where  in  force,  1. 

compared  with  Provincial  Acts,  2. 

declaratory   of   common   law,  2. 

earlier  legislation,  2. 

construction  of,  should  be  liberal,  3. 

scope  of  Act,  6. 

assets   exceeding  liabilities,  7. 

inaccessible  property,  7. 

property  slow  of  realization,  7. 

injurious  effect  arising  long  after,  7. 
EMBARRASSMENT  of  transferor,  how  regarded,  49. 
EMPLOYEE  of  assignor,  examination  of,  279. 

former  employee  of  assignor,  280. 
EMPLOYMENT  of  vendor  by  vendee,  70. 

contract  of  passing,  255. 
EN  BLOC,  sale  to  creditor,  122. 
ENCUMBERED  property,  transfer  of,  5. 
ENDORSER'S  liability  is  not  a  valuable  security,  139 
ENFORCE,  claim,  agreement  not  to,  35. 
EQUAL  distribution,  policy  of  the  law  favors,  3. 
EQUITABLE  principle  as  to  agreement  to  advance,  141. 

title   under    agreement   for    security    co-exists    with    legal    title 
under  mortgage,  148. 
EQUITY   exercises  concurrent  jurisdiction,  216. 

to  participate,  subsequent  creditors,  72. 
EQUITY  OF  REDEMPTION 

to  be  taken  into  account  in  determining  insolvency,  108. 

several  mortgages,  32. 

transfer  of,  22. 
ESSENTIAL  elements  of  fraud,  4. 
ESTOPPEL, 

where  creditor  takes  benefit  of,  assignment,  264. 

as  a  defence,  218,  219. 
ESTATE,  creditors  of,  creditors,  10. 

EXAMINATION,  failure  to  make,  of  property  transferred,  70. 
EXAMINATION  OF  ASSIGNOR,  279. 

when  may  be  taken,  279, 

scope  of,  279. 

how  conducted,  280. 

construction  of  provisions   for,  280. 

employee  of  assignor,  279. 

former  employee  of  assignor,  280. 

refusal  to  be  sworn,  280. 
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EXAMINATION  OE  ASSIGNOR.— ^on/. 

refusal  to  answer,  281. 

contempt  of  Court,  280. 

insufficiency  of  answers,  280. 

notice  to  assignor,  before  commencing,  280. 

satisfactory  answers,  281. 

broad  test  of,  281. 

failure  to  draw  conclusion,  281. 

entrap  the  debtor,  attempt  to,  281. 

account  for  all  assets,  failure  to,  281. 

equivocation  by  assignor,  281. 

intelligible  explanation  must  be  given,  281. 

remember,  failure  to,  281. 

married  woman,  committal  of,  282. 

notice  of  master  to  commit,  282. 

County  Court  jurisdiction  of,  282. 
EXCESSIVE  property  in  a  mortgage,  69. 
EXECUTION, 

transfer  to  defeat,  61. 

common  law  decisions,  61. 

statutory  changes,  61, 

exemptions  from,  31. 

taking  mortgage  on  goods  partially  bound  by,  41 

creditor,  as  plaintiff  in  proceedings,  207. 

laws,  effect  of  amending,  21. 
EXECUTOR,  must  value  right  of  retainer,  302. 
EXEMPTIONS  FROM  EXECUTION, 

transfer  of  property,  31. 

property  which  is,  252. 

property  transferred,  5. 
EXEMPTIONS,  debtor  may  deal  with  after  assignment,  266,  267. 
EXIGIBLE 

property  must  be,  4. 

which  is  passes  by  assignment,  249. 
only  affected,  21. 
EXISTING  creditor  setting  aside,  benefits  subsequent,  8. 
EXPECTED  profits,  assignment  of  not  open  to  attack,  33. 
EXPRESS  intent  to  defraud   (see  Intent),  71. 
EXTENSION  of  time,  security  to  gain,  114. 


FORM  OF  THE  TRANSACTION. 

(See  also  "Preferences"  for  form  of  preferential  tranMctloM.) 

immaterial  generally,  34. 

substance  of  transaction  regarded,  34. 
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FORM  OF  THE  TRANSACTION.— Oo»<. 

legal  processes  used,  34. 

sheriff,  collusive  sale  by,  34. 

loan  of  goods,  34. 

marriage  settlements,  34, 

assignments  for  benefit  of  creditors,  34. 

appointments  under  powers,  etc.,  35. 

judgment  for  fictitious  debt,  35. 

release  of  debt,  mortgage,  etc.,  35. 

enforce,  claim,  agreement  not  to,  35. 

indirect  transfer,  35. 

purchase  in  name  of  third  person,  36. 

improvements  on  property  of  third  person,  36. 

lease,  collusive,  36. 

insurance,  expending  means  in,  36. 

legacy,  debtor  refusing  to  accept,  37. 

donation,  debtor  refusing  to  accept,  37. 

work,  for  creditors,  debtor  need  not,  37. 

lien  agreement  by  creditor,  38. 

partner  security  to,  for  advance  by  firm,  38. 

company,  fraudulent  transfer  to,  38,  39,  40. 

"  one  man  "  company,  38. 

alias  or  agent  of  debtor  is  not,  39. 

execution,  taking  mortgage  on  goods  partially  bound  by,  41. 

vendor'  lien  on  goods,  42. 
FORM  of  property  changed,  29, 
FORMALITY,  unusual,  in  a  transfer,  69. 
t'ORMS. 

Assignment  of  book  debts,  317,  319. 

Affidavit  of  claim,  321. 

Assignment  for  the  benefit  of  creditors,  249,  321,  323,  326. 

Assignment  of  personal  estate  for  creditors  with  release,  329. 

Conveyance  of  real  estate  for  creditors,  333. 

Assignment  by  partners  for  benefit  of  joint  and  separate  credi- 
tors, 338,  344. 

Assignment  of  judgment,  348. 

Assignment  by  debtor  of  his  business  by  way  of  sale  to  his 
principal  creditor,  350. 

Composition  deed,  353,  356. 

Composition  deed  by  partners,  358. 

Composition  deed  with  guarantee  by  company,  361. 

Compromise,  agreement  to  accept,  if  paid  promptly,  355. 

Extension  deed,  367,  369,  370. 

Inspectorship  deed  of,  373. 

Judgment  in  contestation,  274,  275. 
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FORMS.— Con/. 

Judgment  in  action  to  impeach  transfer,  208, 

Sale  and  release,  deed  of,  377,  378. 

Reconveyance  by  trustee  to  debtor,  281. 

Sale  of  book  debts,  383. 

Conditions  of  sale  of  goods,  284. 

Conditions  of  sale  of  lands,  385. 

Notice  to  creditors,  389. 

Notice  of  contestation  of  claims,  390. 

Bond  of  indemnity,  391. 

Bond  to  convey,  392. 

Appointment  of  attorney  to  transact  inUnd  revenue  bu«ine«t, 

393. 
Order  allowing  suit  in  name  of  assignee,  276  noie. 
FOREIGN 

bankruptcy,  eflfect  of,  243. 

chattels,  passing,  255. 

law,  how  far  recognized,  256. 

creditors,  payment  to,  of  composition  payment,  310. 

ranking,  287. 
estate,  income  payable  from,  situs,  246. 
lands,  245. 

transfer  of,  23. 
law.   (See  Conflict  of  Laws). 

presumed  same  as  local  law,  243. 
onus  of  proof  of,  243. 
FOLLOWING  the  proceeds  where  there  has  been  a  second  tnuufer, 
222. 
general  principle  of  common  law,  222. 

stolen  money,  traceable  into  purchased  article*,  222. 
trust  monies,  222. 
proceeds  cannot  be  ear- marked,  where,  222. 
underlying  principle,  223. 
FRANCHISE  of  a  company,  transfer  of,  28. 
FRAUD,  see  Fraudulent  Transfers,  Intent,  4. 

goods  obtained  by,  212. 
FRAUDS,  Statute  of,  waiving  the  defence  of,  assignr-e,  274. 
FRAUDULENT  assignments  .invalid,  260. 

grantee,  property  preserved  in  hands  of,  214. 
FRAUDULENT  INTENT, 
if  admitted,  60. 
consideration  where,  87,  88. 

wife's  knowledge  of  in  marriage  settlement,  99 
not  effected,  236. 

settlement  not  supported  by  marriage  consideration.  07. 
transferee  may  rank,  where  set  aside,  232. 


506  INDEX. 

FRAUDULENT  TRANSFERS,  4. 
essential  elements  of,  4. 
intent  necessary,  4. 
property  which  might  be  exigible,  4. 
injurious   effect  necessary,  5. 
value,  no  substantial,  5. 
encumbered  property,  5. 
exempt  from  execution,  5. 
beneficial  owner,  debtor  not,  5. 
wife,  earnings  of,  5. 
children,  earnings  of,  5. 
penalties  for,  208. 
valid  between  parties,  6. 
fact,  a  question  of,  5. 
former  view,  5. 

all  circumstances  to  be  considered,  6. 
mental  intention,  6. 

combination  of  facts  may  show  fraud,  6. 
FRAUDULENTLY  conveyed  assets,  transfer  of,  29. 

given,  confession  of  judgment  need  not  be,  156. 
FRESH  security  to  remedy  defect  in  former  one,  115. 
FULL  amount  of  claim,  creditor  cannot  recover  more  than,  277. 

(See  also  Ranking). 
FUTURE  creditors,  intent  to  defeat,  72. 
indebtedness,  contemplating,  75.    . 
interest,  transfer  of,  29. 
book  debts,  30. 
bequests,  30. 
devises,  30. 
choses  in  action,  30. 
if  capable  of  being  identified,  30. 
where  property  is  indistinguishable,  223. 

purchaser  for  value  intervening,  223. 

sale,  eflFect  of  a  bona  fide,  224. 

a'\sets,  sold  in  course  of  business,  224. 

note,  transfer  to  holder  in  due  course,  224. 

marriage  settlement  of  transferred  assets,  224. 

book  debts,  collection  by  transferee,  224. 

consideration  money  not  fully  paid,  225. 

first  sale  a  colorable  one,  225. 

specific  proceeds  of  sale  in  hands  of  transferee,  225. 

second   transfer  after  action  brought,  226. 
voluntary,  226. 
or  mala  fide,  226. 
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FUTURE  creditors— Con/. 

notice  to  transferee  or  proceedings  to  impeach,  227. 
part  only  subject  to  second  transfer,  227. 
statutory  alterations  of  rule,  227. 

assignee  not  affected  by  second  transfer,  227. 
ineffective  if  assignment  refused,  227. 
"  disposed  of,"  meaning  of,  227. 
collection  of  book  debts  by  transferee,  228. 
Ontario  Act,  228. 

applies  though  no  assignment,  228. 
creditors  may  seize  as  if  no  second  transfer,  228. 
innocent  purchasers  protected,  221). 
proceeds  divided  among  preferred  creditors,  229. 
transfer  divisible,  229. 
transfer  need  not  be  set  aside  first,  230. 
suit  is  for  money,  230. 

Bank  Act,  these  provisions  do  not  apply  to,  2S0. 
FACT, 

consideration  is  a  question  of,  89. 
contemplation  of  insolvency  is  a  question  of,  110. 
fraud  is  a  question  of.     (See  Fraud,  former  view),  & 
intent  is  a  question  of,  43,  44. 
FAILURE  to  contest,  275. 

set-off  of  claim  barred  by  failure  to  contest,  275 
to  value  security,  298. 
FALSE  pretences,  goods  obtained  by,  213. 
FAMILY  arrangements,  may  be  good  consideration,  (U,  95. 
FICTITIOUS  consideration,  89. 

judgment  for  debt,  35. 
FIRM  assets,  what  are,  295. 

security  to  partner  for  advance  by,  38. 


GENERALITY  of  conveyance,  a  badge  of  fraud,  68. 

GIFT,  consideration  of  giving  up,  90. 

"GOOD  CONSIDERATION"  means  valuable  considerntion.  96. 

GOOD  FAITH, 

assignments  must  be  made  in,  261. 

necessary  in  compositions,  312. 

fraud  or  misrepresentation  vitiates,  312. 
GOODS, 

loan  of,  34. 

to  be  delivered,  security  for  price  of,  123. 
GRANTEE,  intention  of,  when  material,  53. 
GRANTOR,  joining  as  defendant,  209. 

not  after  an  assignment,  209. 
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GUAKANTEE 

by  third  person,  valuing,  299,  300. 

party  holding,  a  creditor,  11. 
GUARANTOR,  claim  of,  ranking  of,  285. 

HINDER,  DELAY  AND  DEFRAUD, 

meaning  of,  6. 

come  short  of  actual  defrauding,  6. 

examples  of,  6. 

effect  being  to,  generally,  57. 
HISTORY  of  enactments  as  to  presumption  of  invalidity,  169. 

effect  the  former  test,  170. 

later  decisions  altered  this,  170. 

statutory  amendments,  171.  ' 

prima  facie  presumption  only,  171. 

Nova  Scotia  view,  172. 
HISTORY  of  enactment  regarding  confessions  of  judgment,  151. 
HOLDER  in  due  course  of  note,  transfer  to,  224. 
HONEST  belief,  effect  of,  44. 
HUSBAND, 

trust  of  wife's  income  to,  in  settlement,  82. 

payments  by,  to  wife  as  consideration,  92. 

wife,  and  children  are  within  marriage  consideration,  97. 

IGNORANCE,  grantor's,  of  his  circumstances,  55. 
ILLEGITIMATE  children  not  within  marriage  consideration,  97. 
ILLEGAL  claimant,  not  a  creditor,  17. 
ILLEGALITY,  necessity  of  disclosing,  237. 
ILLEGAL  purpose,  what  is  carrying  out,  236. 
INACCESSIBLE  property,  relation  to  fraud,  7. 
INADEQUACY,  effect  of,  87. 

great,  a  badge  of  fraud,  87. 

security,  transfer  allowed  to  stand  as,  87. 

relations,  as  between,  87. 

legislation  regarding,  87  note. 
INCOHATE,  dower,  right  to,  not  property,  32. 
INCOME  derived  from  public  office,  255. 
INCUMBRANCERS,   subsequent    accelerated,    where    mortgage    set 

aside,  232. 
INDEBTEDNESS, 

mode  of  paying  off,  subsequent  creditors,  73. 

other  debts  contracted,  73. 

appropriation  of  payments,  74. 

what  necessary  to  avoid  a  voluntary  transfer,  49. 
isolated  debts  not  sufficient,  49. 
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INDELIBLET  badges  of  fraud,  none,  68. 
INDEMNIFY,  covenant  to,  as  consideration,  90. 
INDIRECT  transfer,  35. 

preference  is  void,  133, 
INFANT, 

earnings  of,  32. 

wages  may  be  good  consideration,  94,  95. 
INFERIOR  COURTS, 

contestation  in,  274. 

County  Court,  274. 

Division  Court,  275. 

judgment,  how  far  a  bar,  220. 

jurisdiction  of,  210. 

value  of  goods  immaterial,  211. 

amount  of  debt  determines,  211. 
INJUNCTION. 

restraining  actions,  after  composition,  309. 

to  restrain  a  transfer,  211. 

execution  creditor  may  obtain,  212. 

simple  contract  creditor  no  right  to,  211. 

exceptional  cases,  212. 

to  prevent  removal  from  jurisdiction,  212. 

goods  obtained  by  false  pretences,  213. 

goods  obtained  by  fraud,  212. 

company  distributing  assets,  213. 

second  transfer  restrained,  214. 
INJURIOUS  EFFECT 

arising  long  after,  transfer  relation  to  fraud.  7. 

necessary,  5. 
IMMORAL  consideration,  inadequacy  of,  86. 
IMPEACHING  TRANSFER.     (See  proceedings). 
IMPEACHING,  difficulty  of,  59. 

transfers  for  value,  59. 
IMPROVEMENTS 

on  real  property,  fraudulent,  28,  36. 

property  may  be  charged  to  extent  of  increased  ralat,  29. 
"INNOCENT  PURCHASERS,  etc.,"  meaning  of  in  pr«f«renee*.  163. 
INQUIRY,  purchaser  or  lender  need  not  make  m  to  bona  fidm  of 

transaction,  130. 
INSOLVENCY.      (See  Assignments,  Assignee,  etc.) 

assignment  formerly  an  act  of,  247. 

assignor's  insolvency  immaterial,  247. 

validity  not  dependent  on  insolvency,  247. 

contemplation  of,  question  of  fact,  110. 

interests  terminable  on,  85. 
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INSOLVENCY.  —Cont. 

death  or  other  events,  settlement  on,  83. 

distinction  between  provincial  legislation  respecting,  and  insolv- 
ency legislation  proper,   104. 
knowledge  of  debtors',  effect  of  on  pressure,  190. 
debtor  may  give  preference  though  insolvent,   15)0. 
knowledge   of   insolvency    does   not   conclusively    negative   bona 

fide  pressure,  190. 
law,  main  essentials  of,  109. 
of  assignee,  268,  269. 
security  to  be  given  in  event  of,  145. 
soon  after  transfer,  55. 
unexpected  loss,  caused  by,  55. 
OF  DEBTOR 

creditor  must  show  in  such  case,  107. 
meaning  of  term,  the  accepted,  107. 

legal  insolvency  need  not  be  shown,  107 
inability  of  debtor  to  pay  his  way,  107. 
declaration  of  insolvency  unnecessary,   108. 
"  unable  to  pay  his  debts  in  full,"  meaning  of,  108. 
"  in  insolvent  circumstances,"  meaning  of,  108. 
securities,  all  assets  covered  by,  108. 
notice  of  in  preferences,  164,  165,  166. 
security  given  during,  146. 

equity  of  redemption  to  be  taken  into  account,  108. 
determining  value  of  property,  108. 
unmatured  liabilities  of  trade,  108. 
"IN  INSOLVENT  CIRCUMSTANCES,"  meaning  of,  108. 
INSOLVENT  circumstances  of  debtor,  void  confession  of  judgment, 
152. 
debtor  may  borrow  money  and  give  security,  12'J. 
INSPECTORS,  position  of,  279. 

remuneration  of,  279. 
INSTALMENTS,  debt  payable  in  may  rank,  285. 
INSUFFICIENT  property  retained,  57. 
INSURANCE,  expending  means  in,  36. 

creditors  defrauded  by  amount  of  premiums  paid.  24. 

English  rule  different,  25. 
statutory  enactments  must  be  considered,  25. 
amount  recoverable  in  Ontario,  25. 
declarations  of  trust  for  beneficiaries,  25. 

made  to  defeat  creditor,  25. 
beneficiary,  transfer  of  rights  of,  26. 
monies  payable  on  exemptions,  256. 
on  exempted  property,  32. 
policies  of,  transfer  of,  24. 
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INTANGIBLE  property,  situs  of,  244. 
INTENT, 

express  must  be  shown  in  transfers  for  value,  5J>. 
concurrence  of  necessary,  in  preferential  transactions,  4,  163. 

discussion  of  doctrine,  163. 
in  preferential  transactions,  163. 
concurrence  of  intent  necessary,  163. 

discussion  of  doctrine,  163. 
"  innocent  purchasers,  etc.,"  meaning  of,  163. 
notice  of  debtor's  intent,  164. 

of  debtor's  insolvency,  164,  165,  166. 

knowledge  of  facts  from  which  inferred,  168. 
Manitoba  doctrine,  167. 
purchaser's  knowledge  of,  62. 
to  defraud,  43. 

valuable  consideration,  where  there  is,  43. 

voluntary,  where  transaction  is,  43. 

presumed,  when,  43. 

deduced  from  all  surrounding  circumstances.  43,  44. 

fact,  is  a  question  of,  43,  44. 

mental  intention,  not  conclusive,  44. 

belief  honest,  effect  of,  44. 

effect  of  transaction,  as  evidence  of  intent,  44. 

agent,  intent  of,  44. 

personal,  intent  need  not  be,  44. 

notice  of  intent  to  transferee,  45. 

necessary  in  transfers  for  value,  46. 
not  necessary  in  voluntary  transfers,  4.^. 

not  executed,  236. 

voids  confession  of  judgment,  151. 

notice  of  intent,  45. 

must  be  shown  in  transfers  for  value,  45. 
need  not  be  shown  in  voluntary  transfers,  45. 

effect  of  transaction  as  evidence,  45. 

direct  evidence  of  intention,  45. 

inferred  from  all  circumstances,  45. 

individual  or  general  body  of  creditors.  45. 

one  creditor,  renders  void  as  to  all,  45. 

unnecessary  precaution,  transfer  proving  to  be   46. 
under  Provincial  Acts,  60. 

family  arrangements,  46. 
mistaken  view  of  creditor's,  may  be  pressure.  IM. 
INTENTION, 

apprehension  of  creditor's,  may  be  pressure,  IO.*i. 
of  debtor,  not  material  when  advance  made,  lii^. 
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INTEREST  on  claims  filed,  288. 
INTERESTS  terminable  on  insolvency,  79. 
insolvency  the  only  event,  79. 

settlement  of  settlor's  property  alone,  79. 

profit  retained  by  settlor,  79. 

settlor's  property  not  settled  by  itself,  80. 

his  in  right  of  his  wife,  81. 
trust  of  wife's  income  to  husband,  82. 
wife's  property  not  brought  to  settlement,  8i.. 
insolvency,  death  or  other  events,  83. 

death,  etc.,  before  insolvency,  valid  if,  83. 
alienation  terminable  on,  83,  84. 
incumber,  assign,  until  settlor  shall,  84. 
alienation,  voluntary  or  involimtary,  84. 
settlement,  where  made  by  third  person,  85. 
INTERPLEADER  proceeding,  impeaching  transaction  in,  210. 

is  a  "  proceeding  "  raising  presumption  of  invalidity,  176. 
INVALIDITY, 

defences  where  presumption  of,  raised,  174. 
presumption  of,  pressure  as  defence  to,  172,  173 
IRREVOCABLE,  when  assignment  is,  248, 
communication  to  creditor,  248. 
registration    does    not   make,   248. 

JOINDER  of  assignee  as  plaintiff,  272. 

consent  refused  to  joinder,  272. 
JOINT  creditors  paid  first  out  of  joint  assets,  294. 
JUDGMENT 

collusive  as  protection  against  creditors,  160. 

executions,  etc.,  give  no  preference,  292. 

for  fictitious  debt,  35. 

form  of,  in  proceedings  to  impeach,  208. 

fraudulent  in  part,  162. 

proper  form  of  in  contestation,  274. 

recovered  after  transfer,  9. 
JURISDICTION  of  inferior  Courts,  210. 

value  of  goods  immaterial,  211. 

amount  of  debt  determines,  211. 

KNOWLEDGE 

acqiiired  by  solicitor  in  impeached  transactions,  65. 

of  circumstances,  creditor's,  218. 

of  facts  from  which  notice  of  insolvency  of  debtor  inferred.  168. 

of  insolvency  does  not  conclusively  negative  bona  fide  pressure, 

190. 
personal,  on  part  of  solicitor,  64. 
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LACHES 

of  creditor  in  attacking,  53. 

is  no  defence,  217. 
LANDS.     See  Propei-ty  Transferred. 

fraudulently  conveyed,  crops  grown  on,  32. 

in  foreign  country,  245. 
LAW,  origin  of,  respecting  fraudulent  preferences,  lOP. 
LEASE, 

collusive,  36. 

to  creditor  not  preference,  113. 
LEASEHOLDS 

passing  to  assignee,  252. 

covenants  in,  not  consideration,  91. 

transfer  of,  23. 
LEGACY, 

debtor  refusing  to  accept,  37. 

failure  to  accept,  24   (a). 

assignment  of,  30. 
LEGAL  insolvency  need  not  be  shown  in  attacking  trai'sactions,  107. 

processes  used  to  validate  transaction,  34. 
LENDER. 

intention  of  to  contravene  the  statute,  134. 

notice  to  lender,  133. 

ignorant  of  purpose  for  which  money  required,  127. 
LESSOR  a  creditor  of  lessee,  11. 
LIABILITY 

of  endorser  is  not  valuable  security,  139. 

of  surety  is  not  valuable  security,  139. 
LICENSE,  transfer  of,  28. 
LIEN  AGREEMENT 

by  creditor,  38. 

supplying  material  under,  not  preference,  113. 

vendor's  on  goods,  42. 
LIFE  insurance,  expending  means  in,  36. 
LIMITATION  of  actions,  217. 

subsequent  creditor,  73. 

composition  may  not  prevent  running  of  statute,  310. 

acknowledgment,  what  ia  in  composition,  310. 

original  rights,  creditor  remitted  to,  310. 

action  may  lie  for  composition  payment  though  debt  barred,  311. 
LOAN  of  goods,  fraudulent,  34. 

of  money,  consideration  of,  90. 
LOCALITY  of  personal  property.     (See  Situs). 
LOCATEE,  right  of,  transfer  of,  32  (n). 

33 — PARKER. 
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MALA  FIDE  payment  is  void,  132. 

MANITOBA  doctrine  as  to  knowledge  of  insolvency,  167 
MANITOBA  ASSIGNMENTS  AND  PREFERENCES  ACT— 
affidavits,  before  whom  sworn,  432. 
assets  not  to  be  removed  from  Province,  425. 
assignee,  appointment  of  new,  420. 

official    (see  sub-tit.  Official  Assignee),  417. 

penalty,  for  not  publishing  or  registering  assignment,  419. 

remuneration  of,  431. 

suing  to  rescind  agreements,  etc.,  428. 
assignments  under  this  Act — 

amendments  of,  418. 

Bill  of  Sale  Act  not  applicable  to,  419. 

defects  in,  419. 

description  of  property  in,  418. 

effect  of,  418, 

notice  of,  to  be  published,  419. 

registration    of,    419. 
assignor  bound  under  penalty  to   publish  and  register   assign- 
ment, 419. 
Bill  of  Sale  Act  not  applicable,  419. 
creditors — 

appointment  of  assignee  by,  420. 

interpretation  of  words,  418. 

meetings  of.   (See  sub-tit.  Meetings  of  Creditors). 

suits  to  rescind  agreements,  etc.,  424. 

votes  of,  scale  of,  421. 
creditors'  claims — 

accrued  when  not,  422. 

acquired  after  assignment,  voting  on,  42  i. 

contestation  of,  424. 

dividends  on,  424. 

limiting  time  for  proof  of,  422. 

negotiable  instruments,  on,  423. 

partnership,  in  case  of,  422. 

privileged,  in  what  cases,  423. 

proof  of,  422. 

ranking  of,  on  different  estates,  422. 

security  for,  effect  of,  423. 
valuation  of,  423. 
failure  to  value,  423. 

set-off  in  respect  of,  422. 
examination  of  assignor  as  to  assets,  430. 
-  of  employee  or  agent,  430. 

proceedings  at,  430. 
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MANITOBA  ASSIGNMENTS  AND  PREFERENCE  ACTS.—Cont. 
of  persons  in  possession  of  debtors'  propertj  or  documents. 
431. 

proceedings  at,  430. 
fraudulent  of  preferential  transfers — 

assignee  to  sue  for  rescission  of,  428. 
creditors  who  may  sue  to  rescind,  428. 
distribution  of  proceeds  of  property,  429. 
following  proceeds  of  property,  429. 
saving  clauses,  428.  ' 

suits  to  rescind,  428. 
when  void,  426. 
inspectors — 

powers  of  as  to  dividends,  424. 

as  to  assignee's  remuneration,  431. 
remuneration  of,  432. 
judge- 
authorizing  creditor  to  sue,  424. 
amendment  of  assignment  by,  419. 
compelling  publication  and  registration  of  assignment,  419, 

420. 
disposing  of  estate,  425. 
order  for  creditor  to  value  security,  423. 
to  prove  claims,  422. 
for  assignee  to  contest  claim,  424. 
for  removing  assets  out  of  province,  42'». 
order  of,  fixing  assignee's  remuneration,  431. 
meeting  of  creditors — 
assignee  to  call,  421. 
notice  of,  how  given,  421. 
proxies  at,  421.  • 

to  settle  remuneration  of  assignee,  431-432. 
voting  at,  scale  of,  421. 
negotiable  instruments,  claims  on,  422-423. 
notice  of  assignment,  publication  of,  419. 
of  meetings  of  creditors,  421. 
of  contestation  of  claim,  424. 
of  dividend  sheet,  425. 
ofiScial  assignee — 

appointment  of,  417. 
security  to  be  given  by,  417. 

when  liable  to  penalty  for  not  publishing  notlct-  of  or  ngU* 
tering  assignment,  419. 
payments  by  insolvent,  when  void,  426. 
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MANITOBA  ASSIGNMENTS  AND  PREFERENCE  ACTS.— Con*. 

penalties  for  not  publishing  or  registering,  419. 
for  removing  assets  out  of  province,  42.5. 

preferential  transfer.      (See  Fraudulent  or  Preferential  Trans- 
fers ) . 

privileged  claims,  423,  428. 

proof  of  claims,  limiting  time  for,  422. 

registration  of  assignment,  419. 

salaries,  privileges  in  respect  of,  423. 

securities,  423. 

given  up,  when  to  be  returned,  423. 
protection  of  certain,  423. 
ranking,  when  creditor  holds,  423. 
valuation  of,  423. 

set-oflF,  422. 

claims  on  estate,  against,  422. 

debts  due  assignor,  against,  422. 

transfer  of  estate  to  new  assignee,  420. 

wages,  privileges  in  respect  of,  423. 
MARRIAGE 

aranged  to  defraud  creditors  will  void  settlement.  97. 

subsequent  consideration  of,  91. 
MARRIAGE  SETTLEMENTS, 

impeaching,  34. 

of  transferred  assets,  224. 
MARRIED  woman,  committal  of  on  examination,  282. 
MATURING  bills,  payment  of,  117. 

debt,  payment  of,  not  preference,  116. 
MEANING  of  term  "  insolvency,"  the  accepted,  107 

legal  insolvency  need  not  be  shown,  107. 

inability  of  debtor  to  pay  his  way,  107. 
MEMORANDA, 

destruction  of,  70. 

failure  to  keep,  70. 
MENTAL  intention,  bearing  on  fraud,  6. 
MERGER  of  debt,  debtor  need  not  insist  on,  155. 
MERITORIOUS  consideration,  unavailing,  86. 
MISFEASANCE  by  assignee,  removal,  268. 
MISTAKEN  belief  of  obligation  to  pay,  117. 
MISTAKE,   failure  to   tender   composition   payment  on   account   of, 

310. 
MIXED  claims  accruing  before  and  after  transfer,  77. 

when  does  right  of  action  accrue,  77. 

payment  of  note  by  indorser,  78. 
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MONEY 

considered  advanced  on  security  of  mortgage,  143. 

derived  from  sale  of  debtor's  goods,  120. 

lent,  consideration  of,  90. 

may  be  fraudulently  settled,  60. 

repayable  on  notice  with  security  as  alternatiTe,  142. 

taken  instead  of  cheque,  70. 

transfer  of,  22. 

turning  other  assets  into  preparatory  to  fraud,  64. 

deposit  of  in  bank,  278. 
MORTGAGE, 

deed  absolute  in  form,  seeking  to  show  only  a,  236. 

defective,  consideration  of,  92. 

new  instead  of  renewal,  116. 

release  of,  fraudulent,  24. 
MORTGAGE,  release  of,  35. 

taking  on  goods  partially  bound  by  execution,  41. 

transfer  of,  22. 

whole  assets,  22. 
MORTGAGEE.     (See  Creditor). 

first,  may  attack,  14. 

second,  may  not  attack  first  mortgage,  15. 

and  secured  creditors,  13. 

not  creditors,  if  security  adequate,  13. 

may  not  participate  in  fraudulent  intent,  128. 

second  mortgagee  cannot  impeach  first  mortgagee,  78. 

selling,  retention  of  surplus,  134. 

agreement  for  retention  of  surplus,  134. 

giving  possession  to,  not  preference,  113. 

NEGOTIABLE  instruments,  valuation  of.  298. 
NOMINAL  consideration,  as  $1.,  etc.,  86. 

value,  articles  of,  transfer  of,  21. 
NORTH-WEST  TERRITORIES,  ORDINANCE,  461. 
NOTES, 

as  consideration,  promissory,  89. 

bills  under  discount,  90. 

transfer  of,  22. 
NOTICE, 

claims  accrued,  of  transfer,  78. 

what  is  sufficient,  78. 

doctrine  of,  should  not  be  extended,  66. 

motive  to  withhold  information,  65. 

knowledge  acquired  in  impeached  transaction*,  63. 

solicitor  acting  for  debtor  and  creditor,  66. 
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NOTICE.— Con<. 

necessity  of,  to  transferee,  59,  62. 

sales  or,  mortgages,  in,  59. 

indebtedness,  notice  of  not  sufficient,  60. 

enquiry,  purchaser  not  put  on  as  to  use  of  purchase  money,  60. 

of  claimant,  effect  of,  if  assignee  has,  287. 

of  debtor's  insolvency  in  preferences,  164,  165,  16H. 

knowledge  of  facts  from  which  inferred,  168. 

of  debtor's  intent  in  preferential  transactions,  164. 

of  insolvency,  Manitoba  doctrine,  167. 

want  of,  as  defence,  where  presumption  of  invalidity,  175. 
of  intent  to  transferee,  45. 

to  defraud,  45. 

must  be  shown  in  transfers  for  value,  45. 

need  not  be  shown  in  voluntary  transfers,  45. 

effect  of  transaction  as  evidence,  45. 

direct  evidence  of  intention,  45. 

inferred  from  all  circumstances,  45. 

individual  or  general  body  of  creditors,  45. 

one  creditor,  renders  void  as  to  all,  45. 

unnecessary  precaution,  transfer  proving  to  be,  46. 

family  arrangements,  46. 
to  solicitor  of  lender,  notice  to  lender,  133. 

of  transferee,  64. 

personal  knowledge  on  part  of  solicitor,  64. 

duty  to  inform  client,  64, 

limitation  of  doctrine,  64. 
NOVA  SCOTIA  ASSIGNMENTS  ACT,  433, 
insolvent  person,  meaning  of,  433. 
transfer,  meaning  of,  433. 
property,  meaning  of,  433. 
Judge,  meaning  of,  433. 
confessions  of  judgment,  etc.,  avoided,  433. 
preferences  avoided,  434. 

when  transferee  deemed  a  preference,  434. 

creditor  includes  surety,  434. 
assignments  not  effected,  434. 
bona  fide  sales  protected,  434. 
payments  of  money  protected,  434. 
official  assignee,  assignment  not  to,  is  void,  434 
transfer  of  consideration,  434. 
security  given  up,  restored,  435. 
form  of  assignment,  435. 
mistake,  etc.,  not  to  vitiate,  435. 
notice  of  assignment,  435. 
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NOVA  SCOTIA  ASSIGNMENTS  ACT.— Con<. 

consideration  of  assignment,  436. 

penalties  for  failure  to  publish  and  register,  43C. 

estate  not  to  be  moved  out  of  province,  437. 

monies  to  be  deposited,  437. 

changing  assignee,  437. 

creditors  may  change  assignee,  437. 

estate,  how  vested  on  change  of  assignee,  437. 

assignee,  power  to  sue,  437. 

creditor  may  take  proceedings,  438. 

money  may  be  recovered  as  property,  438. 

wages,  etc.,  of  employees,  priority  of,  438. 

first  meeting  of  creditors  how  called,  438. 

Judge  may  direct  as  to  meeting,  439. 

creditors  may  compel  calling  of  meeting,  439. 

voting  at  meetings,  how  regulated,  439. 

calculation  of  votes,  439. 

individual  and  partnership  estates,  ranking  upon,  439. 

secured  claims,  440. 

negotiable  instruments,  ranking  in  respect  to,  440 

set-oflF,  440. 

particulars  of  claims,  441. 

proof  of  claim,  compelling  furnishing  of,  441. 

claims  not  accrued  due,  441. 

contestation  of  claims,  441. 

accounts  to  be  kept,  441. 

dividends,  duty  of  assignee  to  pay,  442. 

dividend  sheets,  442. 

appointment  of  official  assignees,  442. 

their  remuneration,  442. 


OCCUPATION, 

effect  of  on  exemptions,  257. 

rent  and  penalty  both  claimed,  289. 
OFFICIAL  ASSIGNEE,  265. 

OMISSION,  accidental,  of  one  creditor  from  assignment,  262. 
"  ONE  MAN  "  COMPANY,  transfer  to,  38. 

alias  or  agent  of  debtor  is  not,  39. 
ONEROUS  property,  assignee's  position,  252. 

unpaid  shares,  252. 

bank  shares,  252. 

lease  holds,  252. 

should  be  excepted  from  assignment,  253. 
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ONUS  OF  PROOF 

in  proceedings  to  impeach,  210. 
legislation  respecting,  210. 
what  must  be  proved,  210. 
of  foreign  law,  243. 
ORDER,  form  of,  allowing  action  in  assignee's  name,  276. 
ORDINARY  course  of  trade,  payments  in,  121. 
ORIGIN  of  the  law  regarding  fraudulent  preferences,  109. 
OVERHOLDING  TENANT,  claim  against  cannot  rank,  284. 
ONTARIO  ACT  RESPECTING  ASSIGNMENTS,  ETC  ,  444. 

confessions  of  judgment,  cognovits,  etc.,  in  fraud  of  creditors  to 

be  void,  444. 
gifts,  transfers,  etc.,  to  defeat  or  prejudice  creditors  void,  444. 
action  to  set  aside  within  sixty  days,  445. 
assignment  within  sixty  days  thereafter,  eflfecl  of,  445. 
creditors  to  include  sureties  and  endorsers,  445. 

transfer  to  creditors  of  consideration  for  sale,  invalid.  446. 

bona  fide  sales  and  transfers  for  value  protected,  440. 

securities  given  up  or  exchanged  by  creditors,  446. 

wages,  payments  of  protected,  446. 

eeciu"ites   taken   for   advances   to   enable   debtor   to   continue   in 

business,  446. 
assignment  for  general  benefit  of  creditors  protected,  446. 
voidable  when  in  accordance  with  Act,  446. 
form  and  contents  of,  447.  . 
amendment  of  by  judge,  449. 
to  take  precedence  of  executions,  etc.,  449. 
notice  of,  to  be  published,  449. 
registration  of,  449. 
liability  of  sheriflF,  450. 
order  of  court  compelling  publication,  etc., 
assignee  must  be  a  resident  of  Ontario,  447. 

may  be  removed  by  majority  of  creditors,  447. 
rights  of,  448. 
remimeration  of,  455. 
meetings  of  creditors,  to  be  called  by  assignee  on  request  of 
majority,  451. 

non-attendance  of  creditors,  judge  to  give  necessary  direc- 
tions, 451. 
voting,  majority  to  decide,  scale  of  votes,  451. 
Inspectors,  appointment  of,  451. 

remuneration  of,  456. 
how  claims  to  rank  on  different  estates,  447. 
following  proceeds  of  property  fraudulently  transferred,  448. 
assets  not  to  be  removed  out  of  province,  454. 
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ONTARIO  ACT  RESPECTING  ASSIGNMENTS,  ETC.— Con<. 
securities  held  by  creditors  to  be  valued  by  them,  452. 

valuing  by  judge  of  county  court,  452. 
proof  of  claims,  affidavit  and  vouchers,  452. 

when  claim  not  due,  453. 
contestation  of  claim  by  assignee,  453. 

when  debtor  desires  to  dispute  claim,  453. 
set-off,  application  of,  454. 

accounts  to  be  prepared  and  kept  accessible  to  creditors,  454. 
aflSdavits  before  whom  to  be  sworn,  455. 
dividends,  payment  of,  455. 
distribution  under  Creditors'  Relief  Act,  455. 
examination  of  assignor  or  his  employees,  456. 

appointment  for  and  service  of,  456. 

procedure  upon,  456. 

conduct  of,  457. 

refusal  of  assignor  to  attend,  penalty  in  case  of,  456. 

compelling  attendance  and  production  of  bookS;  457. 
persons  having  information   as    to   assignor's   affairs,  obtaining 
evidence  from,  457. 


PART, 

contract  illegal  in,  severable,  31. 

contract  void  in,  void  in  toto,  233. 

not  under  Provincial  Acts,  234. 

general  rules  to  contracts,  234. 

illegal  part  severable,  234. 
PARTIES,  fraudulent  transfer  good  between,  235 

claiming  under,  those,  235. 
PARTIES  TO  DEED, 

fraudulent  deed  valid  between,  8. 
PARTIALITY  by  assignee,  268. 

PARTICULARS  to  be  furnished  the  assignee,  of  claim.  283. 
PARTNER, 

assignment  by,  259. 

no  implied  power  to  make,  259. 

all  partners  should  execute,  259. 

implied  agency,  limits  of,  259. 

ranking  against  co-partner,  296,  297. 

security  to,  for  advance  by  firm,  38. 
PARTNERSHIP 

accounts,  unliquidated,  creditors,  11. 

and  individual  claims  (see  Ranking  of  Claims),  294. 

assignment  by,  263. 
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PARTNERSHIP.  -Cout. 

payment  of  partnership  debts  only,  263. 

joint  estate,  of,  for  joint  debts,  264. 

firm,  change  in,  264. 

property  purchased  for,  295. 

property  paid  out  of  partnership  money,  295. 

nature  of  property  determined,  295. 

changing  by  mutual  agreement,  295. 

separate  property  converting  partnership  into,  295. 

PART  PERFORMANCE,  effect  of  on  post-nuptial  settlement,  98. 
PARTY  DEFENDANTS,  proper  parties  to  join  as,  209. 
PASSING  OF  PROPERTY,  matter  cannot  be  undone,  236. 
PAST  DEBT  and  agreement  to  advance,  89. 
amount  of  advance,  89. 
past  deb,t  and  present  advance,  88. 
PAST  WRONG,  reparation  for,  may  be  pressure.  203. 
PATENTS,  transfer  of,  27. 

subject  to  creditors'  claims,  27. 
PAY,  inability  of  debtor  to,  sufficient  proof  of  insolvency,  107. 
PAYMENT,  advance,  sale,  etc.,  meaning  of,  125. 

demand  for  must  proceed  from  person  entitled  to  make  it,  196. 
debt  not  due,  effect  of,  196. 
in  ordinary  course  of  trade,  121. 
bona  fides  of  payee,  121,  122. 
of  money  to  creditor,  vide  statutes,  116. 
bona  fide  need  not  be,  116. 
maturing  debt,  116. 

bills,  117. 
mistaken  belief  of  obligation  to  pay,  117. 
specific  purpose,  money  advanced  to  debtor  foi,  117. 
of  wages  is  protected,  vide  statutes,  115. 
of  other  creditors,  not  as  advance  in  money,  124. 
PENAL  CONSEQUENCES,  transfer  to  protect  from,  IS. 
PENALTIES,  liability  of  assignee  for,  278. 
for  fraudulent  transfer,  208. 
joinder  of  claim  for  in  action  to  set  aside,  209. 
PENALTY  paid  under  protest,  tQ  landlord,  289. 
PENDENTE   LITE,  conveyance  made,  68. 
PENDING  LITIGATION,  effect  on  of  assignment,  271. 
PERFORMANCE  where  necessary  of  composition,  308. 

where  not  necessary,  308. 
PERSON,  injuries  to,  transfer  of  right  of  action  for,  26. 
PERSONALLY,    creditors    need    not    be    hindered,    delayed    or    de- 
frauded, 7. 
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PERSONAL, 

intent  need  not  be,  44. 

property,  validity  of  assignment  of,  242. 

services,   contract   involving,  255. 
PLAINTIFF  in  the  action,  right  to  impeach,  207. 
PLEADING,  fraudulent  purpose  must  be  specified  in,  23S. 

in  bar,  on  composition,  308. 
PLIGHT  of  property  unchanged  by  assignment,  252. 
POLICY  OF  THE  LAW, 

favours  equal  distribution  among  creditors,  3. 

respecting  preferences,  109. 
POST-NUPTIAL  SETTLEMENT 

for  valuable  consideration  are  good,  99. 

how  affected  by  part  performance,  98. 

limited  to  terms  of  ante-nuptial  agreement,  98. 

voluntary  without  ante-nuptial  agreement,  98. 
POWERS,  appointments  under,  etc.,  35. 

of  appointment,  transfer  of,  24. 
POWER  OF  ATTORNEY  to  execute  assignment  valul,  2G0,  305. 
PRECEDENT  duty  to  transfer  specific  goods,  Ul, 
PRE-EXISTING  agreement  as  defence  to  presumption  of  invalidity, 

174. 
PREFER  a  creditor,  attempt  to,  in  assignment,  261,  262. 

PREFERENCES  GENERALLY,  109. 
policy  of  the  law,  109. 

civil  law,  effect  of,  109.  » 

general  principles  apart  from  the  Acts,  109. 
origin  of  the  law,  109. 
two  main  essentials,  109. 
contemplation  of  insolvency,  110. 
voluntary,  the  transaction  must  be.  111. 
present  meaning  of  preference.  111. 
English  decisions,  applicability  of,  112. 

English  Act,  provisions  of,  112. 

how  far  Act  was  declaratory,  112. 
substance  of  the  transaction  regarded,  113. 

colorable  transaction,  113. 
lease  to  creditor,  113. 
mortgagee,  giving  possession  to,  113. 
lien  agreement,  supplying  material  under,  113. 
statute  barred  debt,  paying,  114.  , 

extension  of  time,  security  to  gain,  114. 
set-off,  purchasing  debt  to,  115. 
wages,  payment  of,  116. 
fresh  security  to  remedy  defect  in  former  one,  115. 
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PREFERENCES  GENERALLY.— Con/. 

renewal  of  chattel  mortgage,  new  mortgage  instead  of,  116. 
payment  of  money,  116. 

iona  fide,  need  not  be,  116. 

maturing  debt,  116. 
return  of  specific  goods,  117. 
payments  of  money,  117. 

maturing  bills,  117. 

mistaken  belief  for  obligation  to  pay,  117. 

specific  purpose,  money  advanced  to  debtor  for,  117. 

benefit  to  debtor  himself  intended,  117. 

cheque  when  payment  of  money,   117. 
former  view,  118. 
insolvent  person's  cheque,  118. 
third  person's  cheque,  119. 
realization  of  security  distinguished,   ll'J. 
effect  of  decisions,  120. 
money  derived  from  sale  of  debtor's  goods,  120. 

payments  in  ordinary  coiu"se  of  trade,  121. 

bona  fides  of  payee,  121,  122. 

sales  in  course  of  trade,  122. 
en  bloc,  122. 
purchase  by  creditor  from  debtor,  123. 
present  advance,  security  given  for,  123. 
sale  or  delivery  of  goods,  security  given,  123. 

relative  value  of  consideration,  123. 

goods  to  be  delivered,  123. 

paying  other  creditors,  not  in  advance,  124. 
cash  proceeds  of  security  made  to  prefer  creditor,  124. 
third  person,  security  to,  proceeds  of  to  prefer  creditor,  124. 

not  regarded  as  a  preference,  124. 

former  view   otherwise,   124. 

intervention  of  third  person,  125. 

advance  never  coming  to  debtor's  hands,  125,  126. 

payment,  advance,  sale,  etc.,  meaning  of,  125. 

lendor  ignorant  of  purpose  for  which  money  required,  127. 
suspicious  circumstances,  128. 

mortgagee  aiding  creditor  to  do  something  forbidden  by  Act, 
128. 

mortgagee  participating  in  fraudulent  intent,  128. 
insolvent  debtor  may  borrow  money  and  give  security,  129. 

solicitor  acting  for  lendor,  borrower  and  creditor,  129. 

loan  not  really  on  security  of  creditors,  129,  132. 

present  actual  bona  fide  advance,  manner  of,  156. 

quantum  of  debtor's  assets  not  affected,  130. 
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PREFERENCES  GENERALLY.— Conf. 

inquiry,  purchaser  or  lender  need  not  make,  130. 
mala  fide  payment,  132. 
result  of  decisions,  132. 
indirect  preference,  133. 
notice  to  solicitor  of  lendor,  133. 
solicitor  acting  for  all  parties,  133. 
contravene  the  statute,  lendor's  intention  to,  134. 
mortgagee  selling,  retention  of  surplus,  134. 

agreement  for  retention  of  surplus,  134. 
pre-existing  debt  and  fresh  advance,   135. 

whole  assets  transferred  in  consideration.  135. 

substantial  sum  advances  bona  fide,  135. 

common  law  rule,  135. 

underlying  principles,  136. 
advance  need  not  be  made,  136. 

agreement  for  advance,  merely,  136. 
past  debt  and  fresh  advance, 

cheque  not  used,  136. 

affidavit  of  bona  fides,  137. 

agreement  to  supply  goods  on  credit,  137. 

agreement  (not  an  enforceable  one),  137. 

advance,   presumption   from  amount  of   belief    that  debtor 
enabled  to  carry  on  business,  137. 

result  of  advance  immaterial,  138. 

real  object  to  prefer,  where,  138. 

security  covering  goods  to  be  advanced,  138. 
substitution  of  one  security  for  another,  139    140 

security  given  up  in  consideration  of  payment,  138. 

restored,  to  be  where  payment  recovered  back,  138. 

securities  limited  to  those  which  must  be  valued,  139,  140. 

endorser's  liability  is  not  such,  139. 

surety's  liability  is  not  such,  139. 

intention  of  the  Acts,  140. 

debtor's  estate  should  not  profit  by  the  transaction,  141. 
agreement  to  give  security,  141. 

precedent  duty  to  transfer  specific  goods,  141. 

transfer  referred  to  the  agreement,  141. 

money  considered  advanced  on  security  of  mortgage,  143. 

binding  and  bona  fide  agreement,  141. 

bankruptcy  law,  principles  of,  141. 

equitable  principle,  141. 

money  repayable  on  notice  with  security  as  alternative,  142, 

delay  in  giving  security,  142,  144. 
until  debtor  insolvent,  143,  144. 
badge  of  fraud,  143. 
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PREFERENCES  GENERALLY.— Con*. 

agreement  not  to  register,   143. 

security  not  complying  with  agreement,  144. 

insolvency,  security  to  be  given  in  event  of,  14r>. 

"  anything  happening,"  security  to  be  given  in  event  of,  145. 

optional  with  debtor  to  grant,  146. 

whole  property  of  debtor,  on,  146. 

verbal  agreement  merely  a,  146,  147. 

registration  required,  where,   147. 

unregistered  agreement  may  be  evidence  of  good  faith,  148. 

insolvency  of  debtor,  when  given,  146. 

pressure,  doctrine  of,  not  applicable,  147. 

unenforceable  agreement,  147. 

equitable   title   under   agreement   co-exists   with   legal   title 
under  mortgage,  148. 
whole  assets  of  debtor  transferred,  149. 

English  rule,  149. 

Canadian  decisions  at  variance,  149,  150. 
PREFERENCE, 

cannot  be  attacked  by  claimant  for  damages,  IG. 

subsequent  creditor,  16. 
imports  voluntary  act,  205. 
present  meaning  of.  111. 
spontaneous  act  may  be,  180. 
by  a  trustee,  17. 

discussion  of,  18. 

to  repair  a  breach  of  trust,  18. 

property  impressed  with  a  trust,  18. 

to  protect  from  penal  consequences,   18. 

to  satisfy  his  conscience,  18. 
not  generally  justifiable,  19. 
PREFERRED  CLAEVIS  on  assignment,  288. 
rent,  288. 
Crown  not,  287. 
landlords'  lien,  288. 

acceleration  clause,  effect  of,  288,  289. 
election  by  assignee  to  retain  premises,  289. 
election  to  forfeit  term,  necessity  of,  289. 
occupation  rent,  the  penalty  brought,  claimed,  280, 
penalty  paid  under  protest,  289. 
proviso  is  divisible,  289. 
distress  after  assignment,  290. 
"  arrears  of  rent,"  meaning  of,  290. 
"preferential  claims  of  landlord,"  scope  of,  291. 
taxes,  distress  for,  291. 
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PREFERRED  CLAIMS  on  assignment.  — Con/, 
wages,  292. 

judgments,  executions,  etc.,  292. 

attached  debts,  292. 

costs,  lien  for,  293. 

alimony,  penalty  of,  293. 
mechanics'  lien,  293. 
PRESENT  ADVANCE,  security  given  for,  123. 
PRESUMPTION 

in  voluntary  transfers,  54. 

not  irrebutable,  54. 

charity  in  gifts  to, 

where  consideration  stated  erroneously, 

of  intent,  when,  43. 
PRESUMPTION  OF  INVALIDITY,  169, 

proper  construction  of  Act,  173. 

transaction  attacked  within  sixty  days,  169. 

assignment  made  within  sixty  days,  169. 

history  of  enactment,  169. 

effect  of  former  test,  170. 

later  decisions  altered  this,  170. 

statutory  amendments,  171. 

prima  facie  presumption  only,  171. 

Nova  Scotia  view,  172. 

defrauding  creditors,  presumption  does  not  apply  to,  172. 

pressure  as  a  defence,  172,  173. 

abolished  where  presumption  raised,  172,  173. 

defences  where  presumption  raised.  174. 

what  is  included  under  term  "  pressure,"  174. 

pre-existing  agreement,  174. 

no  notice  of  insolvency,  175. 

defences  where  presumption  not  raised,  175. 

pressure  as  defence,  175. 

generality  of  presumption,  175,  176. 

"proceedings,"  what  are,  176. 

interpleader,  176. 

seizure  under  execution,  176.  ♦ 
PRESENT  ADVANCE  and  past  debt,  88. 
PRESSURE, 

is  a  good  defence  when  "confessed"  judgment  attacked,  156,  157. 

as  defence  where  presumption  of  invalidity  not  raised,  175. 

what  is  included  under,  174. 
PRESSURE,  THE  DOCTRINE  OF, 

restricted  by  legislation,  178. 

less  important  than  formerly,  178. 
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PRESSURE,  THE  DOCTRINE  OF.—Cont. 
general  principles,  178. 

voluntary,  transfer  must  be,  178. 

where  pressure,  may  not  be  voluntary,  179. 

pressure  rebuts  intention  to  prefer,  179. 

spontaneous  act  is  a  preference,  180. 

underlying  principle,  180. 

not   voluntary    where    transaction   originates   with   creditor, 
180. 

degree  of  pressure  necessary,  181. 

pressure  benefits  only  the  creditor  pressing,  181. 

dominating  motive,  a  question  of  fact,  182. 

how  determined,  182. 

co-existence  of  pressure  and  desire  to  prefer,  182. 

reluctance,  transfer  made  with,  183. 

debt  not  due^  183. 

surety,  pressure'by,  183. 

director  of  company,  pressure  by,  183. 

intervention  of  transfer  after  transaction  commenced,  184. 

situation  of  the  debtor,  184. 

origin  of  arrangement,  185. 

stock  exchange  creditors,  preference  of,  186. 

solicitor,  pressure  by,  of  client,  187. 

relationship  of  parties,  187. 
statement  of  the  doctrine,  188. 

bona  fide  demand,  188. 

colorable  pressure,  189. 

pre-arranged  pressure,  189. 

knowledge  of  debtor's  insolvency,  effect  of,  190 

debtor  may  give  preference  though  insolvent,   190. 

knowledge  of  insolvency  does  not  conclusively  negative  hotM 
fide  pressure,  190. 

doctrine  may  apply  though  debtor  hopelessly  insolvent,  191. 

use  of  name  pressure,  192. 
nature  of  demand,  192. 

minimum  of  language,  etc.,  not  definable,  192 

mere  request  may  be  sufficient,  192. 

coercion  not  necessary,  192. 

agreement  not  necessary,  193. 

threat  of  suit,  193. 

immediate  compliance  not  contemplated,  194. 

proceedings  postponed,  194. 

mistaken  view  of  creditor's  intention,  194. 

distress,  threat  of  levying,  195. 

distress,  seizure  made,  195. 
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PRESSURE,  THE  DOCTRINE  OF.— Cont. 

apprehension  of  creditor's  intention,  195. 

criminal  prosecution,  threat  of,  196. 

origin  of  scheme,  196. 
the  right  to  apply  for  payment  or  security,  196. 

demand  must  proceed  from  person  entitled  to  make  it,  196. 

debt  not  due,  effect  of,  196. 

probable  embarrassment  to  debtor,  eflfeet  of,  197. 

no  right  to  enforce  claim,  197. 
preference  induced  by  demand,  198. 

necessary  to  show,  198. 

previous  demands,  relevancy  of,  198. 

interval  between  demand  and  security,  198. 

question  of  fact,  198. 
dominant  motive,  198. 

necessary  to  show,  198. 

former  doctrine,  198. 

"  sole  motive,"  necessary  to  show  formerly,  199. 

recent  English  decisions,  200. 

possible  constructions  of  the  Act,  200. 

true  test,  201. 

applicability  of  English  decisions,  201. 
circumstances,  pressure  of,  202. 

may  constitute  pressure  though  demand  absent,  202. 

criminal  prosecution,  fear  of,  202. 

former  view,  202. 

law  now  settled,  203. 

debtor  trying  to  save  himself,  203. 

restoring  stolen  money,  203. 

substantial  motive  to  be  looked  at,  203. 

reparation  for  past  wrong,  203. 

view  of  Supreme  Court  of  Canada,  204. 

mistaken  belief  that  proceedings  will  be  taken  204. 

preference  import  a  voluntary  act,  205. 

civil  proceedings,  fear  of,  205. 

solicitor,  motion  to  strike  off  rolls,  205. 

intention  of  creditor  apparent,  205. 

portion  of  property  transferred  to  procure  lease  of  balance, 
205. 

specific  performance  ordered,  206. 
PRINCIPAL  CREDITOR,  surety  may  not  defraud,  7. 
PRINCIPLES, 

of  bankruptcy  law,  141. 

equitable,  as  to  agreement  to  advance,  141. 

34 — PARKER. 
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PROCEEDINGS, 

commenced  before  assignment,  271. 

assignment  does  not  transfer  to  assignee,  271     . 

creditors  wishing  assignee  to  take,  275. 

refusal  or  neglect  of  assignee,  275. 

indemnitj'  to  assignee,  275. 

benefit  to  creditors  suing,  275. 

application  of  sections,  276. 

raising  presumption  of  invalidity,  what  are,  176. 

interpleader,  176. 

seizure  under  execution,  176. 
summary  determination  of  the  matter,  276. 
neither  assignee  nor  creditors  wishing  contestation,  276. 
order  permitting  action,  276. 
action  must  be'^in  scope  of  order,  276. 
PROCEEDINGS  TO  IMPEACH  the  transfer,  207. 
the  plaintiff  in  the  action,  207. 

execution  creditors,  207. 

simple  contract  creditor,  207. 

must  sue  on  behalf  of  all  creditors,  208. 

matured,  claim  not,  where,  208. 
judgment,  form  of,  208. 
style  of  cause,  208. 
decree  benefits  all  creditors,  208. 
assignee,  exclusive  right  to  sue,  208.   - 
penalties  for  fraudulent  transfer,  208. 

joinder  of  claim  of,  209. 
defendants,  proper  parties  to  join  as,  209. 

the  grantor,  209. 

not  after  an  assignment,  209. 
onus  of  proof,  210. 

legislation  respecting,  210. 
what  must  be  proved,  210. 
'        collateral  attack,  210. 

sheriff,  action  against  for  seizure,  210. 
interpleader  proceeding,  210. 
summary  application,  210. 
inferior  courts,  jurisdiction  of,  210. 

value  of  goods  immaterial,  210. 

amount  of  debt  determines,  211. 
injunctions  to  restrain  a  transfer,  211. 

execution  creditor  may  obtain,  212. 

simple  contract  creditor  no  right  to,  211. 

exceptional  cases,  212. 

to  prevent  removal  from  jurisdiction,  212. 
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goods  obtained  by  false  pretences,  213. 

goods  obtained  by  fraud,  212. 

company  distributing  assets,  213. 

second  transfer  restrained,  214. 

fraudulent  grantee,  property  preserved  in  hands  of,  214. 

shares  of  stock,  encumbering,  214. 

preserving  subject  matter  of  litigation,  214. 
criminal  liability,  215. 

gift,  conveyance,  transfer  in  fraud  of  creditors,  215. 

removing,  concealing  or  disposing  of  property  with  intent, 
215. 

scope  of  the  criminal  remedy,  215. 

claim  not  due  and  payable,  215. 

preferences  not  criminal,  216. 
defences  in  proceedings  to  impeach,  216. 

cause  of  action  rests  on  statutory  torts,  216. 

equity  exercises  concurrent  jurisdiction,  000. 

limitation  of  action,  217. 

laches  is  no  defence,  217. 

debt,  right  to  recover  must  be  barred,  217. 

subsequent  creditors'  position,  218. 
knowledge  of  circumstances,  creditor's,  218. 
assent  of  creditor  to  transfer,  218. 
benefit  of  consideration,  creditor  taking,  218. 
seizing  fraudulently  transferred  assets  under  execution,  219. 
estoppel,  218,  219. 

certificate  of  title,  conclusive  as  to  ownership,  219. 
r€9  judicata,  220. 

settlement  of  action  by  the  plaintiff,  220. 
Inferior  Court  judgment,  how  far  a  bar,  220. 
consideration  arising  ex  post  facto,  221. 
alienation  by  transferee,  221. 
PROFESSIONS,  "tools  of  trade,"  none  in,  32. 

PROFITS, 

expected,  assignment  of,  not  open  to  attack,  33. 

prospective,  reliance  on,  55. 

retained  by  settlor,  79. 
PROMISSORY  NOTES,  consideration  of,  89. 

at  long  dates,  90. 
PROOF,  onus  of  in  proceedings  to  impeach,  210. 

legislation  respecting,  210. 
PROPERTY, 

and  civil  rights  in  Provinces,  Dominion's  power  to  aflfect,  101. 

determining  value  of  by  sale,  108. 
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PROPERTY.— Con<. 

grantor  dealing  with,  70. 
improvements  on,  of  third  person,  36. 
injuries  to,  transfer  of  right  of  action  for,  2(>  . 
form  of  fraudulently  changed,  29. 
passed  by  assignment  (see  Assignment),  249. 
all  property  which  is  exigible,  249. 
foreign  lands,  249. 

slow  of  realization,  relation  to  fraud,  7. 
PROPERTY  TRANSFERRED, 

exigible  property  only  effected,  21.  j 

all  kinds  of  property,  real  and  personal,  if  exigible,  21. 

execution  laws,  effect  of  amending,  21. 

trivial  value,^  where  property  transferred  is  of,  21. 

choses  in  action,  21. 

whole  assets  of  debtor  transferred,  22. 

is  badge  of  fraud,  22. 

a  mortgage  of,  22. 
money,  22, 
securities,  22. 
cheques,  22. 
bills,  22. 
bonds,  22. 
notes,  22. 
mortgages,  22. 
stocks,  22. 
shares,  22. 

equities  of  redemption,  22. 
contingent  interests,  22. 
foreign  lands,  23. 
curtesy,  estate  by,  23. 
vendor's  lien,  23. 
leaseholds,  23. 
powers  of  appointment,  24. 
debts,  24. 
legacies,  24. 
debts,  release  of,  24. 
mortgage,  release  of,  24. 
policies  of  insurance,  24. 

creditors  defrauded  of  amount  of  premiums  paid,  24. 
English  rule  different,  25. 

statutory  enactments  must  be  considered,  25. 

amount  recoverable  in  Ontario,  25. 

declarations  of  trust  for  beneficiaries,  25. 
made  to  defeat  creditor,  25. 

beneficiary,  transfer  of  rights  of,  26. 
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PROPERTY  TRANSFERRED.— Con<. 
damages,  claims  for,  26. 

injuries  to  the  person,  claims  for,  not,  26. 

injuries  to  property,  claims  for,  are,  26. 
stock  exchange,  seats  in,  26. 
trade  marks,  27. 

not  exigible,  27. 
copyrights,  27. 

royalties  payable  by  publishers,  27. 
patents,  27. 

subject  to  creditors'  claims,  27. 
liquor  license,  28. 

creditors  have  generally  no  rights  in,  28. 
franchise  of  a  company,  28. 
improvement  on  real  property,  28. 

property  may  be  charged  to  extent  of  increased  value,  29. 
form  of  property  changed,  29. 
fraudulently  conveyed  assets,  29. 
future  interests,  29. 

future  book  debts,  30. 
bequests,  30. 

devises,  30. 

choses  in  action,  30. 

if  capable  of  being  identified,  30. 
book  debts,  30. 

assignment  of  n^ed  not  be  registered,  30. 

contained  in  invalid  mortgage,  31. 
expected  profits,  assignment  of,  not  open  to  attack,  33. 
ship,  shares  in,  31. 
reversionary  interest,  31   (n). 
purchase,  agreement  for,  31. 

assignee  of,  31. 
exemption  from  execution,  31. 

insurance  on  exempted  property,  32. 
locate,  right  of,  32  (n). 
trivial  value,  articles  of,  32. 
beneficial  interest,  where  none,  32. 
"tools  of  trade,"  none  in  professions,  32. 
equity  of  redemption,  several  mortgages,  32. 
dower,  incohate  right  to  not,  32. 
lands,  fraudulently  conveyed  crops  grown  on  trust,  undisclosed, 

32  (n). 
earnings  of  infant  children,  32. 
purchase  in  name  of  third  person,  33,  36. 
situs  of,  33. 

debts,  situs  of,  33. 
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PROPORTION  of  marriage  settlement  to  means  of  settlor,  99. 
PROVINCIAL  ACTS. 

similar  in  form  and  substance  to  Statute  of  Elizabeth,  1. 

effect  of  provisions,  1. 

their  principal  operation  is  in  regard  to  preferences,  1. 

compared  with  Statute  of  Elizabeth,  2. 

substantially  the  same  as  Statue  of  Elizabeh,  4. 

consruction  similar  to  Statute  of  Elizabeth,  4. 

bearing  of  common  law  on,  4. 

intent  under,  60. 

application  in  regard  to  subsequent  creditors,  16. 

creditors  under,  15. 
PROVINCE,  ch.^tels  in,  mortgage  made  outside,  243. 
PROVINCIAL  LEGISLATION  not  insolvency  legislation,  103. 

how  distinguished  from  the  latter,  104. 

merely  ancillary  to  bankrupt  law,  103. 
PROVINCIAL  POWER  where  no  Dominion  Act,  102. 
PUBLIC  OFFICE,  income  derived  from  passing,  255. 
PURCHASE,  agreement  for,  transfer  of,  31. 
PURCHASE, 

by  creditor  from  debtor,  123. 

by  debtor,  to  set  oflF,  not  preference,  115. 

in  name  of  third  person,  voidable,  33,  36. 
PURCHASER  FOR  VALUE,  assignee  not,  252. 


QUEBEC,  provisions  of  code  of  civil  procedure  respecting  insolvency, 
462. 

who  can  make  abandonment,  who  demand  it,  462. 
the  demand  of  abandonment  and  its  formalities,  462. 
contestation  of  the  demand  of  abandonment,  462. 
declaration  of  abandonment  and   accompanying  formalities, 

462. 
property  acquired  subsequent  to  abandonment,  465. 
effects  of  the  abandonment  of  property,  463. 
guardian  powers  and  duties,  464. 

when  appointed,  464. 
curator,  appointment  of;  463,  464. 
curator,  powers  of,  466. 
inspectors,  apointment  of,  464. 
formalities  required,  465. 

curator  takes  possession  of  all  property,  465. 
right  to  receive,  collect  and  recover  property  of  debtor,  465. 
proceedings  against  property  of  debtor  suspended,  465. 
costs  upon  seizure,  465. 
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notice  of  appointment  of  curator,  465. 

security  by  curator,  465. 

may  enforce  rights  of  action,  466. 

may  sell  property  of  debtor,  466. 

duties  of,  466. 

may  distribute  according  to  diflferent  debts,  466. 
contestation  of  claims,  466. 
contestation  of  statements,  467. 
abandonment,  how  far  discharged  to  debtor,  468. 
curator  must  keep  register,  468. 
capias  ad  respondendum,  468. 

reply  of  the  capias,  468. 

execution  of  the  capias,  470. 

provisional  release  under  bill,  470. 

effect  of  capias,,  472. 

attachment  before  judgment,  472. 

simple  attachment,  473. 

attachment  by  gamisheeing,   474. 

attachment  by  revendication,  475. 

conservatory  attachment,  476. 
QUESTION  OF  FACT,  whether  pressure  used  is,  198. 


RANKING  OP  CLAIMS   (see  Claims). 

REAL  PROPERTY,  improvements  on,  making  fraudulently,  29. 

REALIZATION  of  security  distinguished  from  payment  of  money, 

119. 
RECEIPT,  failure  to  procure,  70. 
REDEMPTION,  creditor's  right  of,  235. 
REFUSAL  to  execute  composition,  311. 
REFUSING  LEGACY,  debtor,  37. 

donation,  debtor  refusing,  37. 
REGISTER  SECURITY,  agreement  not  to,  143. 
REGISTRATION, 

of  assignment,  necessity  of,  257. 

composition  need  not  be  registered,  257. 

affidavit  of  bona  fides,  258. 

does  not  make  assignment  irrevocable,  248. 

of  composition  not  necessary,  305. 

of  security,  where,  147. 
RELATIONS, 

ranking  as  creditors,  287. 

inadequacy  of  consideration  as  between,  87. 
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RELATIONSHIP, 

authorities  conflicting,  70. 

of  parties,  bearing  on  pressure,   187. 
RELEASE, 

of  bond  to  support  is  good  consideration,  94. 

of  debt,  mortgage,  etc.,  35. 

stipulation  for  in  assignment,  263. 
REMOVAL, 

of  assets  from  province,  277. 

of  assignee  (see  Assignee),  267. 

to  prevent  from  jurisdiction,  injunction,  212. 
REMUNERATION, 

of  assignee,  278. 

controlled  by  creditors,  278. 

retention  of  by  assignee,  279. 

five  per  cent,  not  to  exceed,  279. 

five  per  cent,  not  to  exceed,  279. 

of  inspectors,  279. 
RENEWAL  of  chattel  mortgage,  new  mortgage  instead  of,  116. 
RENT,  a  preferred  claim,  288. 
REPAYMENT  of  consideration  money,  where  deed  set  aside,  233. 

of  money  advanced  to  debtor  for  specific  purpose,  117. 
REPUDIATION  of  incomplete  transaction,  236. 
REQUEST  may  be  sufficient  pressure,  192. 
RESIDENCE,  as  a  qualification  of  assignee,  266. 
RES  JUDICATA,  where  doctrine  applies,  220. 
RESTRAINING  ACTIONS  after  composition,  309. 
RESTRAIN  TRANSFER,  injunction  to,  211. 

execution  creditor,  may  obtain  injunction,  212. 

result  of  advance  immaterial,  138. 
RESULT  of  transaction  not  sufficient  evidence  of  intent,  59. 
RESULTING  TRUST  to  debtor  in  assignment,  261. 
RETENTION  of  goods  by  debtor  after  seizure,  70. 
RETURN  of  specific  goods  to  creditor  not  preference,  117. 
REVALUING  by  creditor  of  security,  304. 
REVERSIONARY  INTEREST,  transfer  of,  31    (n). 
REVOCATION,  power  of,  in  a  transfer,  69. 
RIGHTS  OF  ACTION,  passing  to  assignee,  see  Assignment,  254. 
RIGHT  to  enforce  claim,  want  of,  197. 
ROBBED,  a  person  who  has  been,  a  creditor,  11. 
ROYALTIES,  payable  by  publishers,  transfer  of,  27. 
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SALE, 

effect  of  a  bona  fide,  by  fraudulent  transferee,  224. 

in  course  of  trade,  122. 

en  bloc,  122. 

in  course  of  business  by  transferee,  224. 

intended  to  take  effect  between  the  parties  fraudulent  intent, 

62. 
purchaser's  knowledge  of  intent,  62. 
or  delivery  of  goods,  security  given  for  123. 
relative  value  of  consideration,  123. 
goods  to  be  delivered,  123. 
paying  other  creditors,  not  an  advance,  124. 
SCHEDULED  CREDITORS,  restricted  assignment,  262. 
SECOND  MORTGAGEE   (see  Creditor),  may  not  attack  first  mort- 
gagee, 15. 
SECOND  TRANSFER  (see  Following  Proceeds). 

mala  fides  of,  226. 
SECRET  ADVANTAGE  to  one  party   (see  Composition),  312. 
SECRECY  of  transfer,  69. 
SECURED  CREDITOR,  may  attack,  14. 

security  is  presumed  to  be  adequate,  14. 
may  give  up  security,  15. 

second  mortgagee  cannot  attack  prior  mortgagee,  15. 
options  of    (see  Valuing  Securities),  303. 
SECURITIES,  all  assets  covered  by,  not  insolvency,  108. 

to  be  restored,  limited  to  those  which  must  be  valued,  139,  140. 
SECURITY, 

"anything  happening,"  given  in  event  of,  145. 

as  alternative  with  money  repayable  on  notice,  142. 

debt  not  due,  196. 

delay  in  giving,  until  debtor  insolvent,  143,  144. 

demand  for,  must  proceed  from  persons  entitled,  196. 

doctrine  of  pressure,  as  to,  147. 

given  up  by  creditor  in  consideration  of  payment,  138. 

given  for  sale  or  delivery  of  goods,  123. 

given  for  present  advance,  123. 

insolvency,  to  be  given  in  event  of,  145. 

may  cover  goods  to  be  advanced,  138. 

not  complying  with  agreement  for,  144. 

on  whole  property,  146. 

optional  with  debtor  to  give,  146. 

to  gain  extension  of  time,  114. 

to  prefer  creditors,  proceeds  of,  124. 

registration  of,  when  required,  147. 

transfer  not  to  stand  as,  233. 

transfer  of,  22. 
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SECURITY.— Con<. 

unenforceable  agreement  for,  147. 
unregistered  agreement  for,   148. 

verbal  agreement  to  give,  146. 

when  debtor  insolvent,  146. 
SEDUCTION,  claimant,  a  creditor,  10. 
SEIZING  fraudulently  transferred  assets  under  execution,  efifect  of, 

219. 
SEIZURE  under  execution  is  a  "proceeding"  raising  presumption  of 

invalidity,  176. 
SEPARATE  CREDITORS  paid  first  out  of  separate  assets,  294. 
SEPARATION  DEEDS,  covenant  in,  100  (note). 
SERVICE  o^  writ,  out  of  province,  246. 
SET-OFF,  purchasing  debt  to,  not  preference,  115. 
SETTLEMENT   (vide  Interests  Terminable  on  Insolvency). 

marriage,  34. 

money  may  be  fraudulently  settled,  60. 

not  real  consideration  for  marriage  is  voluntary,  99. 

of  action  by  one  creditor,  220. 

of  settlor's  property  alone,  79. 

settlor's  property  not  settled  by  itself,  80. 

settlor's  property  in  right  of  his  wife,  80. 

on  third  person,  agreement  for,  91. 
SETTING  ASIDE, 

agreements,  right  assignee's,  270. 

common  law,  right  of  assignee,  270. 
exclusive  right  given  by  statute,  270. 
transfer,  effect  of,  232. 
SEVERABLE  CONTRACT,  illegal  in  part,  31. 
SHARES, 

in  bank,  assignee's  position,  252. 

in  foreign  company,  situs  of,  see  Situs,  245. 

in  ship,  transfer  of,  31. 

liability  on,  should  be  provided  for,  11. 

of  stock,  encumbering  injunction,  214. 

transfer  of,  22. 

unpaid,  assignee's  position,  252. 
SHERIFF, 

action  against,  for  seizure,  210. 

assignment  to,  265. 

collusive  sale  by,  34. 
SIMPLE  CONTRACT  creditor,  as  plaintiff  in  proceedings,  207. 

must  sue  on  behalf  of  all  creditors,  208. 

matured,  claim  not,  where,  208. 

no  right  of  injunction,  211. 

exceptional  cases,  212. 
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SITUS, 

of  personal  property,  244. 
taj^ib]«  property,  244. 
intangible  property,  244 
debts  sometimes  possess  locality,  244. 
debentures  of  foreign  company,  244. 
lands  in  foreign  country. 

where  no  remedy  in  foreign  country,  245. 
shares  in  foreign  company,  245. 

situated,  where  head  office  is,  245. 
beyond  scope  of  local  acts,  245. 
shares  transferable  by  delivery,  246. 
contract,  action  on,  rights  of,  246. 

foreign  estate,  income  payable  from,  246. 
of  property  transferred,  33. 
sometimes  examined,  242. 
SIXTY  DAYS,  transaction  attacked  within,  169. 
SIXTY  DAYS,  assignment  made  within,  169. 
SLANDER,  claimant  a  creditor,  10. 

"  SOLE  MOTIVE,"  to  prefer  necessary  to  show  formerly,  199. 
SOLICITOR, 

acting  for  all  parties,  133. 
acting  for  debtor  and  creditor,  notice,  66. 
as  assignee,  268. 

motion  to  strike  off  rolls,  may  be  pressure,  205. 
pressure  of,  by  client,  187. 
SOLVENCY,  determining  grantor's,  55,  56. 
assets  must  be  available,  52,  55. 
liabilities  need  not  be  matured,  55. 
secured  creditors,  providing  for,  55. 

security  presumed  adequate,  56. 
onus  of  proving  other  property,  56. 
SPECIFIC  GOODS,  must  be  precedent  duty  to  return,  141. 

SPECIFIC  PERFORMANCE,  court  will  not  order,  of  an  agreement 
to  reconvey,  238. 

SPECIFIC  PURPOSE,  money  advanced  to  debtor  for,  117. 
SPONTANEOUS  ACT  is  a  performance,  180. 
STATEMENT,  erroneous,  of  consideration,  88. 

presumption  in  such  a  case,  88. 
STATUTE  BARRED, 

claimant  not  a  creditor,  17. 

debt,  assignee  may  not  pay,  274. 

debt,  paying,  not  preference,  114. 
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STATUTE  OF  13th  ELIZABETH,  ch.  5.,  2. 

compared  with  Provincial  Acts,  2. 
declaratory  of  common  law,  2. 
earlier  legislation,  2. 
construction  of,  should  be  liberal,  3. 
STATUTE  OF  LIMITATIONS,  person  barred  by,  not  a  creditor,  17. 

17. 
STOCKS,  transfer  of,  22. 
STOCK  EXCHANGE, 

creditors,   preference  of,   186. 
seats  in,  transfer  of,  26. 
STOCK  TJARKET  fluctuations,  should  be  provided  for,  11. 
STOLEN  MONEY,  restoration  of,  may  be  pressure,  203. 
STYLE  OF  CAUSE  in  proceedings  to  impeach,  208. 
SUBROGATION,  creditor  has  no  right  of,  232. 
SUBSEQUENT  CREDITORS, 

their  right  to  attack  a  transfer,  71. 

valuable  consideration  for  conveyance,  71. 

voluntary,  where  transfer  is,  71. 

debt  remaining  unpaid,  71. 

express  intent  to  defraud,  71. 

debts,  all  existing  paid,  71. 

future  creditors  intent  to  defeat,  72. 

underlying  principle,  72. 

equity  to  participate,  72. 

antecedent  creditor  barred,  72. 

limitation  of  action  by,  73. 

insolvency  of  grantor,  73. 

continuing  indebtedness,  73. 

indebtedness,  mode  of  paying  of,  73. 

other  debts  contracted,  73. 
appropriation  of  payments,  74. 
contemporaneous  debts  paid,  74. 

what  must  be  shown,  74. 
future  indebtedness,  75. 
trade  before  engaging  in,  75. 

onus  of  proof  where  injurious  eflfect,  76. 
solvency  of  trader  doubtful,  76. 
unexpected  loss  by  him,  77. 
mixed  claims  accruing  before  and  after  transfer,  77. 
when  does  right  of  action  accrue,  77. 
payment  of  note  by  indorser,  78. 
claims  accrued  after  notice  of  transfer,  78. 

notice  what  is  sufficient,  78. 
second  mortgagee  cannot  impeach  first  mortgagee,  78. 
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where  prior  debts  barred,  218. 

preference  cannot  be  attacked  by,  16. 

provincial  acts,  application  in  regard  to,  16. 

application  of  statute  to,  7. 

existing  creditor  setting  aside,  benefits,  8. 
SUBSEQUENT, 

encumbrances  accelerated,  232, 

marriage,  consideration  of,  91. 

to  transfer,  consideration,  91. 

transfer  by  volunteer,  consideration  of,  91. 
SUBSTANTIAL  ADVANCES,  bona  fide,  134, 
SUFFICIENT  consideration,  meritorious,  86. 
SUIT,  threat  of,  may  be  pressure,  193. 
SUMMARY  APPLICATION  to  set  aside  transaction,  210. 
SUPPORT  AND  MAINTENANCE,  agreement  for,  Will  support  con- 
veyance, 94. 
SURETY, 

must  first  pay  debt,  to  be  a  creditor,  12. 

other  remedy  of  surety,  12. 

statutory  alteration  of  position,  12. 

creditor,  now  deemed  to  include,  under  statutes,  12. 

not  where  contemporaneous  agreement,  13. 

device  to  evade  statute,  not  where,  13. 

is  a  debtor  to  principal  creditor,  13. 

purchaser  of  land  subject  to  mortgage,  13. 

liability  of,  not  a  valuable  security,  139. 

may  not  defraud  principal  creditor,  7. 

pressure  by,  183. 
SURPLUS, 

retention  of,  by  mortgagee,  134. 

of  separate  or  joint  estate,  294, 
SUSPICIOUS  CIRCUMSTANCES, 

not  enough  to  invalidate  an  advance,  128, 

existence  of,  60. 


TAXES,  distress  for,  291. 
THIRD  PERSON, 

cheque  of,  where  payment  of  money,  119. 

purchase  in  name  of,  33,  36. 
THREAT, 

of  criminal  prosecution,  is  pressure,  196. 

of  levying  distress,  suflicient  pressure,  195. 

of  suit,  generally  is  pressure,  193. 
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"TOOLS  OF  TRADE,"  none  in  professions,  32. 
TORT,  person  with  right  of  action  for,  a  creditor,  9. 
TRADE, 

before  engaging  in,  transfer,  75. 

onus  of  proof  where  injurious  effect,  76. 

solvency  of  trader  doubtful,  76. 

unexpected  loss  by  him,  77. 

liabilities,  not  insolvency,  108. 

marks,  transfer  of,  27. 

not  exigible,  27. 
TRANSACTION,  substance  of  to  be  regarded,  113. 
TRANSl^EREE, 

fraudulent,  may  rank,  where  deed  set  aside,  232. 

ignorant  of  transfer,  70. 

necessity  of  notice  to,  59,  62. 

sales  or  mortgages,  in,  59. 

indebtedness,  notice  of,  not  sufficient,  60. 

enquiry,  purchaser  not  put  on,  as  to  use  of  purchase  money,  60. 

notice  of  intent  to,  45. 

of  creditor,  right  to  attack,  19. 
TRANSFERROR  INDEBTED,  transfer  by  a,  47. 
TRANSFER, 

wife's  portion,  in  consideration  of,  100. 

merely  colorable,  237. 

of  whole  assets,  Canadian  cases  vary  English  as  to,  149,  150. 

second  restrained,  214. 

voluntary  where  marriage  settlement  not  real  consideration  for 
marriage,  99. 
TRANSFERS  FOR  VALUE, 

difficulty  of  impeaching,  59. 

express  intent  must  be  shewn,  59. 

result  of  transaction  not  sufficient,  59. 

necessity  of  notice  to  transferee,  59,  62. 
sales  or  mortgages,  in,  59. 
indebtedness,  notice  of  not  sufficient,  60. 
enquiry,  purchase  not  put  on  as  to  use  of  purchase  money, 
60. 

fraudulent  intent  admitted,  if,  60. 

money  may  be  fraudulently  settled,  60. 

suspicious  circumstances,  existence  of,  60. 

intent  under  Provincial  Acts,  60. 

execution,  transfer  to  defeat,  61. 
common  law  decisions,  61. 
statutory  changes,  61. 
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TRANSFERS  FOR  VALUE.— C'o7i<. 

sale  intended  to  take  effect  between  the  parties,  fraudulent  in- 
tent, 62. 
purchaser's  knowledge  of  intent,  62. 
creditor,  transfer  to,  63. 

when  void  under  the  Statute  of  Elizabeth,  63. 

void  under  Provincial  Acts,  109. 

benefit  returned  to  transferror,  30. 
general  assignment  for  creditors,  63. 

benefit  retained  to  grantor,  63. 
money,  turning  other  assets  into,  63. 

preparatory  to  fraud,  64. 
notice  to  solicitor  of  transferee,  .64. 

personal  knowledge  on  part  of  solicitor,  64. 

duty  to  inform  client,  64. 

limitation  of  doctrine,  64. 
what  necessary  to  set  aside,  3. 
notice  doctrine  of,  should  not  be  extended,  65. 

motive  to  withhold  information,  65. 

knowledge  acquired  in  impeached  transactions,  65. 

solicitor  acting  for  debtor  and  creditor,  66. 
badges  of  fraud,  66. 

meaning  of,  66. 

effect  of,  68. 

no  indelible  badges  of  fraud,  68. 

generality  of  conveyance,  68. 

debtor  continuing  in  possession,  68. 

pendente  lite,  conveyance,  68. 

contingent  liability  to  defeat,  68. 

trading  soon  after  a  settlement,  69. 

benefit  retained  to  settlor,  69. 

revocation,  power  of,  69. 

secrecy  of  transfer,  69. 

absolute  conveyance  where  merely  security,  69. 

excessive  property  in  a  mortgage,  69. 

credit,  long  period  of  granted,  69. 

formality  unusual,  69. 

memorandum,  failure  to  keep,  70. 

receipt,  failure  to  procure,  70. 

examination,  failure  to  make,  70. 

vendor  employed  by  vendee,  70. 

transferee  ignorant  of  transfer,  70. 

memoranda,  destruction  of,  70. 

money  taken  instead  of  cheque,  70. 

ante-dating  instrument,  70. 
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TRANSFERS  FOR  VALVE.— Cont. 

debtor  retaining  goods  after  seizure,  70. 

deed,  grantor  retaining,  70. 

property,  grantor  dealing  with,  70. 

relationship,  authorities  conflicting,  70. 
TRANSFERS  WITHOUT  CONSIDERATION, 
transferror  indebted,  47. 
resulting  deficiency  of  assets,  47. 

presumed  fraudulent,  47. 
solvent  after  transfer,  47,  50. 

subsequently  wasting  balance  of  assets,  51. 
subsequent  creditors,  47. 
early  constructions,  47. 

accepted  doctrine,  48. 
all  contemporaneous  circumstances  considered,  48. 
embarrassment  of  transferror,  49. 
indebtedness  what  necessary,  49. 

isolated  debts  not  sufficient,  49. 
intent  to  defraud,  clear,  50. 

settlement  terminable  on  bankruptcy,  51. 
assets  retained,  availability  of,  52,  55. 

impairment  of,  53. 
laches  of  creditor,  53. 
grantee,  intention  of,  53. 

absence  of  consideration  alone  will  not  invalidate,  53. 
charity,  gifts  to,  by  insolvent,  53. 

no  presumption  of  fraud,  54. 

intent  must  be  expressly  proven,  54. 
presumption  in  voluntary  transfers,  54. 

not  irrebutable,  54. 

mistaken  belief,  acting  under,  54. 

carrying  out  previous  arrangement,  54. 
grantor's  ignorance  of  his  circumstances,  55. 

prospective  profits,  55. 
insolvency  soon  after  transfer,  55. 

unexpected  loss,  caused  by,  55. 
solvency,  determining  grantor's,  55,  56. 

assets  must  be  available,  52,  55. 

liabilities  need  not  be  matured,  55. 

secured  creditors,  providing  for,  55. 

security  presumed  adequate,  56. 
onus  of  proving  other  property,  56. 
"necessary  consequences"  intending,  56. 
classes  of  cases, 

property  retained   insxifficient  or  exerflpt,  57. 
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TRANSFERS  WITHOUT  CONSIDERATION— Ccm<. 

property  retained  not  immediately  relizable,  57. 
balance  of  assets  wasted  after  transfer,  57. 
effect  being  to  hinder  or  delay  generally,  57. 
transfer  in  contemplation  of  contingency,  68. 
securities  delayed,  58. 
securities  payable  on  decease  impaired,  58. 
TRESPASS,  claimant  a  creditor,  10. 
TRIFLING  AMOUNT,  claimant  for,  as  creditor,  20. 
TRIVIAL  VALUE, 

articles  of,  transfer  of,  32. 
where  property  transferred  is  of,  21. 
TRUST, 

breach  of,  transfer  to  repair,  18. 
property  impressed  with,  transferred,  18. 
property  impressed  with,  ranking  for,  286. 
property  passing,  256. 
undisclosed,  32   (n). 
TRUSTEE,  -      • 

for  both  creditor  and  debtor,  assignee  is,  265. 
preference  by,  17. 
discussion  of,  18. 
to  repair  a  breach  of  trust,  18. 
property  impressed  with  a  trust,  18. 
to  protect  from  penal  consequences,  18. 
to  satisfy  his  conscience,  18. 
not  generally  justifiable,  19. 


"UNABLE  to  pay  his  debts  in  full,"  meaning  of,  108. 
UNENFORCEABLE  agreement  to  give  security,  147. 
UNMATURED  DEBT,  creditor  in  respect  of,  15. 
UNMATURED  LIABILITIES  of  trade  not  insolvency,  108. 
UNREALIZABLE  PROPERTY  retained,  57. 

UNREGISTERED  AGREEMENT  for  security   may  be  evidence  of 
good  faith,  148. 


VALIDITY  between  parties,  235. 
VALUABLE  CONSIDERATION, 

defined,  86. 

intent,  where  there  is,  43. 

what  may  consist  of,  86. 
VALUATION  OF  SECURITIES   (see  Ranking  of  Claims). 

when  necessary,  298. 

35 — PARKER. 
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VALUE, 

transfers  for  (see  Transfers  for  Value). 

no  substantial,  to  property  transferred,  5. 

of  property  transferred,  21. 

trivial  articles  of,  32. 
VENDOR,  employed  by  vendee,  70. 
VENDOR'S  LIEN, 

on  goods,  42. 

transfer  of,  23. 
VERBAL  AGREEMENT,  to  give  security,  146. 
VESTING  PROPERTY  in  new  assignee,  267. 
VOID, 

election  to  avoid,  239. 

means  "voidable,"  238. 
opposite  view,  239. 

means  voidable  in  compositions,  312. 
VOLUNTARY  TRANSFERS  (see  Transfers  without  Consideration). 

intent,  not  necessary  in,  43,  45. 

subsequent  creditor,  attack  by,  71. 

WAGES, 

a  preferred  claim,  292. 

payment  of,  protected   (vide  Statutes),  115. 

to  member  of  family  may  uphold  a  transfer  by  debtor,  95,  96.         ' 
WANT  OF  RIGHT  to  enforce  claim,  197. 

WARRANT  OF  ATTORNEY  to  confess  judgment    (see  Confessions 
of  Judgment),  151. 

definition  of,  153. 
WASTING  balance  of  assets  after  transfer,  57. 
WHOLE  ASSETS, 

security  on,  146. 

transfer  of,  135. 

English  rule  as  to,  149. 
Canadian  decisions  at  variance,  149,  150. 
WIFE,  ,  « 

earnings  of,  fraudulent  transfer  of,  5. 

husband,   children   and,  are  within  the  marriage  consideration,  ^ 

97. 

knowledge  of  fraudulent  intent  will  void  marriage  settlemnt,  99. 

payments  by  husband  to,  may  be  good  as  consideration,  92. 

portion  of,  conveyance  in  consideration  of,  100. 

property  of,  not  brought  to  settlement,  82, 

wages  of,  not  good  consideration,  96, 
WILL,  rights  under,  assignment  of,  30. 

failure  to  accept  benefit  under,  24  (n). 
WRIT  OF  SUMMONS,  service  of,  out  of  province,  246. 
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Synopsis  of    the    Law    Relating    to    Fraudulent  Conveyances 

MADE  TO  Defeat  or  Prefer  Creditors  in  the 

Province  of  Ontario. 


Prepared  for  the  Students   of  the   Law   School  at  Osgoode  Hall  by 
the  Lecturer  on  Equity, 


Lecturer :    A.  H.  Marsh,  K.C. 


What  Property  is  Affected  by  the  Statute. 


13  Elizabeth,  Cap.  5,  (now  re-enacted  in  this  Province  by  R.S.O. 
Cap.  334)  passed  for  the  protection  of  creditors,  and  for  the  purpose 
of  avoiding  fraudulent  transfers  of  property,  made  by  a  debtor  for 
the  purpose  of  delaying,  hindering  or  defrauding  his  creditors,  affected 
all  transfers  of  all  property,  whether  real  or  personal,  which  was 
exigible  in  execution,  so  as  to  be  capable  of  being  made  available  for 
creditors.  Therefore,  as  legal  and  equitable  process  became  from 
time  to  time  more  far-reaching,  the  operation  of  the  Statute  became 
correspondingly  more  and  more  extended.  See  Davidson  v.  McGuire^ 
7  App.  R.  at  pp.  101-2  ;  Warnock  v.  Kloepfer,  15  App.  R.  325,  et  seq.y 
and  May's  Fraudulent  Conveyances  (2nd  ed.)  23. 

It  follows  from  this  that  if  the  property  transferred  be  of  such  a 
character  that  it  is  not  exigible  in  execution  at  the  time  of  the  transfer, 
such  transfer  will  not  be  obnoxious  to  the  Statute  of  Elizabeth  ;  and 
the  same  result  follows  with  reference  to  our  Provincial  Statute 
(R.  S.  O.  Cap.  147)  touching  Fraudulent  Assignments  and  Preferences. 


v        * 

Therefore  an  assignment  (by  way  of  security)  of  the  profits  e;dmUedf  tlL 
be  made  out  of  a  contract  to  do  work  does  not  fall  either  unoer  the  'i  ^ 
Statute  of  Elizabeth  or  under  our  Provincial  Statute  in  pari  materia,  "  / 
for  there  is  no  legal  process  by  which  the  subject  matter  of  the  assign- 
ment could  at  the  date  of  the  assignment  be  reached  by  creditors  ;  the 
assignor  might  never  do  the  work ;  there  might  be  no  profits  ;  if,  at 
the  date  of  the  assignment  in  question,  the  assignor  had  made  an 
assignment  in  trust  for  his  creditors  no  interest  in  the  expected  profits 
would  have  passed  to  the  creditors'  assignee  :  Blakely  v.  Gould,  24 
App.  R.  154;  affirmed  on  appeal,  27  S.  C.  R.  682. 

Future  Book  Debts  appear  to  fall  within  this  category ;  so  also 
property  which  is  to  be  acquired  in  the  future,  e.g.,  future  stock  in 
trade  ;  but  with  regard  to  these,  see  the  provisions  of  the  Bills  of  Sale 
and  Chattel  Mortgage  Act,  R.  S.  O.  1897,  Cap.  148,  sees.  11  to  14. 

The  Courts  of  this  Province  will  not  set  aside  a  fraudulent  con- 
veyance of  lands  situated  in  a  foreign  country,  even  though  all  the 
parties  reside  in  this  Province,  because  mere  personal  relief  in  such  a 
case  would  not  suffice,  and  the  lands  in  question  could  not  be  made 
subject  to  the  rights  of  execution  creditors  in  this  province  even  though 
the  conveyance  were  set  aside  :  Burns  v.  Davidson,  21  O.  R.  547. 

The  Statutes  in  question  are  directed  against  fraudulent  alien- 
ations of  property  whereby  the  debtor  diminishes  his  estate  and  do  not 
touch  the  case  of  his  neglecting  or  refusing  to  enrich  himself,  for 
example,  by  the  acceptance  of  a  legacy  :  Bain  v.  Malcolm,  13  O.  R.  444. 

Preference  Permitted  by  the  Statute  of  Elizabeth. 

This  Statute  of  Elizabeth  does  not  prevent  an  insolvent  debtor 
from  making  a  preferential  transfer  of  his  property  for  the  purpose  of 
favouring  one  or  more  creditors  to  the  detriment  of  his  other  creditors: 
Middleton  v.  Pollock,  2  Chy.  D.  at  p.  108  ;  McMaster  v.  Clare,  7  Gr. 
at  p.  558 ;  Gurofski  v.  Harris,  27  O.  R.  at  p.  206. 

History  of  Provincial  Legislation. 

i 
After   considerable   conflict   of  authority   our   Courts   held   that  ! 

where  an  insolvent  debtor  conveyed  his  property  to  a  purchaser  for  ' 

valuable  and  adequate  consideration,  the   Statute  would   not  apply,  ! 

even  though  both  grantor  and  grantee  entered  into  the  transaction 


for  the  express  purpose  of  defeating  the  creditors  of  the  grantor, 
provided  that  there  was  a  bond  fide  intention  that  the  title  to  the 
property  should  pass  to  the  grantee  :  Dalglish  v.  McCarthy,  19  Gr. 
578 ;  Smith  v.  Moffatt,  28  U.  C.  R.  486. 

This  induced  our  Legislature  to  enact  a  declaratory  Statute  which 
is  now  embraced  in  R.  S.  O.  Cap.  115,  sec.  3. 

Previous  to  this  our  Legislature  had  passed  a  Statute  relating  to 
Fraudulent  Transfers  of  Property  and  Preferences  of  Creditors.  This 
Statute  was  first  consolidated  into  C.  S.  U.  C.  Cap.  26,  sees.  17  and  18, 
and  afterwards  into  R.  S.  O.  (1877),  Cap.  118.  Subsequently  it  was 
included,  in  an  amended  form,  in  R.  S.  O.  (1887),  Cap.  124,  sees,  i  and 
2,  and  R.  S.  O.  (1897),  Cap.  147,  sees,  i  and  2. 

The  said  Statute  as  contained  in  C.  S.U.C.  and  in  R.S.O.  (1877), 
Cap.  118,  was  framed  (in  so  far  as  it  dealt  with  fraudulent  transfers  to 
defeat  creditors)  upon  the  lines  of  13  Eliz.,  but  it  was  in  this  feature 
more  restricted  in  its  operation  than  13  Eliz.,  as  the  latter  Statute 
covered  transfers  both  of  realty  and  of  personalty,  while  the  Provincial 
Statute  was  confined  in  its  operation  to  personalty  alone ;  on  the  other 
hand  it  was  more  extended  in  its  operation  than  the  Statute  of  Eliza- 
beth, inasmuch  as  it  forbade,  while  the  Statute  of  Elizabeth  permitted 
the  preference  of  one  creditor  over  another. 

The  effect  of  the  Provincial  Statute  as  contained  in  R.  S.  O. 
(1877)  is  explained  in  an  article  in  3  Can.  L.  T.  324. 

The  said  revision  of  1887  contained,  and  the  revision  of  1897  now 
contains,  many  additional  provisions,  which  had  not  been  contained 
in  the  previous  revision  ;  thus  it  is  enacted  by  section  3  (i)  of  that 
Statute  that  the  same  shall  not  apply  (a)  to  an  assignment  made  for 
the  ratable  payment  of  the  creditors  of  the  assignor,  (b)  nor  to 
any  bond  fide  sale  or  payment  made  in  the  ordinary  course  of 
trade  or  calling  to  innocent  purchasers,  (c)  ttor  to  any  payment  of 
money  to  a  creditor,  (d)  nor  to  any  transfer  of  property  made  in 
consideration  of  any  present  actual  bond  fide  payment  of  money,  (e) 
or  by  way  of  security  for  any  present  actual  bond  fide  advance  of 
money,  (f)  or  which  is  made  in  consideration  of  any  present  actual 
bond  fide  sale  or  delivery  of  goods  or  other  property ;  provided 
that  the  money  paid  or  the  goods  or  other  property  sold  or  deliv- 
ered bear  a  fair  and  reasonable  relative  value  to  the  consideration 
therefor. 


The  latter  part  of  this  sub-section  appears  to  set  at  rest  a 
question  regarding  which  there  was  a  divergence  of  judicial  opinions, 
namely,  whether  mere  inadequacy  of  consideration  was  sufficient 
to  invalidate  a  sale  of  property  made  by  an  insolvent  debtor,  or 
whether  the  inadequacy  in  order  to  have  that  efifect  must  be  so 
great  as  to  afford  evidence  of  mala  fides.  See  Carradice  v.  Currie, 
19  Gr.  108 ;  Merritt  v.  Niles,  28  Gr.  346 ;  Crawford  v.  Meldrum, 
3  E.  &  A.   loi. 

Purchase  is  Valid  unless  Fraudulent  Intent  of  Purchaser  is 

Established. 

Where  there  is  a  purchase  of  property  from  an  insolvent  debtor 
for  valuable  consideration,  the  Court  requires  clear  proof  of  fraudulent 
intent  on  the  part  of  the  purchaser  before  it  will  set  aside  the  pur- 
chase, and  the  fact  that  the  vendor  was  to  the  knowledge  of  the  pur- 
chaser insolvent  at  the  time  of  making  the  sale  and  transfer  is  of  itself 
insufficient  to  cause  the  conveyance  to  be  set  aside  ,  Hickerson  v.  Par- 
rington,  18  App.  R.  635  ;  and  see  judgment  of  Osier,  J.,  in  Campbell  v. 
Roche,  18  App.  R.  at  p.  654. 

The  same  doctrine  was  also  applied  where  the  purchaser  of  the 
property  knew  that  the  vendor  was  in  embarrassed  circumstances, 
and  where  the  purchaser  was  a  creditor  of  the  vendor,  and  he 
retained  the  amount  of  his  claim  out  of  the  purchase  money,  and 
thereby  acquired  a  preference  over  other  creditors :  Lewis  v.  Brown, 
10  App.  R.  639. 

Where  a  company  has  been  incorporated  for  the  purpose  of  taking 
over  and  carrying  on  the  business  of  an  insolvent  trader,  the  convey- 
ance of  the  assets  to  the  company  may  be  attacked  on  the  ground  that 
it  is  fraudulent  and  void  as  against  creditors,  but  it  cannot  be  set  aside 
at  the  instance  of  creditors  on  the  principle  of  the  company  being  a 
mere  alias  or  agent  of  the  trader  :  Reille  v.  Reid,  26  App.  R.  54.  See 
also  Re  Carl  Hirth,  1899,  i  Q.  B.,  612. 

If  a  conveyance  or  security  falsely  states  the  consideration,  this 
casts  upon  the  defendant  the  onus  of  establishing  beyond  reasonable 
doubt  that  there  was  valuable  consideration,  and  the  unsupported  evi- 
dence of  the  defendant  will  not  be  sufficient  for  that  purpose  :  Gignac 
V.  lUr,  29  O-  R-  147;  25  App.  R.  393. 


Purchase  Money  or  Mortgage  Money  may  be  Applied  in 
Preferring  Creditors. 

By  section  3  (2)  of  the  revision  of  1897,  a  rider  is  added,  that 
in  case  of  a  valid  sale  of  goods,  securities,  or  property,  and  pay- 
ment or  transfer  of  the  consideration  or  part  thereof  by  the  pur- 
chaser to  a  creditor  of  the  vendor  under  circumstances  vv^hich  would 
render  void  such  a  payment  or  transfer  by  the  debtor  personally 
and  directly,  the  payment  or  transfer,  though  valid  as  respects  the 
purchaser,  shall  be  void  as  respects  the  creditor  to  whom  the  same 
is  made. 

This  applies,  however,  only  to  a  payment  or  transfer  to  a  credi- 
tor of  some  consideration  other  than  money,  for  it  must  be  remem- 
bered in  this  connection,  that  it  has  already  been  provided  by 
section  3  (i),  that  the  Act  does  not  apply  to  z.uy  pay tnent  of  money 
made  by  an  insolvent  debtor  to  his  creditor,  and  therefore  it  is  per- 
missible for  an  insolvent  debtor  to  sell  or  mortgage  his  property 
for  money,  and  then  to  pay  or  cause  the  purchaser  or  mortgagee 
to  pay  that  money  to  one  of  his  creditors,  and  even  though  his  so 
doing  should  give  a  preference  to  that  creditor  over  all  his  other 
creditors,  yet  the  transaction  is  perfectly  legal  and  valid  with  regard 
to  all  the  parties  thereto. 

This  doctrine  has  been  carried  so  far  that  it  has  been  held  that 
where  an  insolvent  debtor  makes  sale  or  mortgage  of  his  property  for 
the  purpose  of  using  the  purchase  money  or  mortgage  money,  to  prefer 
certain  of  his  creditors  (other  than  the  purchaser  or  mortgagee),  the 
sale  or  mortgage  cannot  be  successfully  attacked  under  the  Statute, 
even  though  the  purchaser  or  mortgagee  knew  of  the  debtor's  intent  to 
effect  such  preference:  Johnson  v.  Hope,  17  App.  R.  10;  Campbell  v. 
Roche,  18  App.  R.  646  ;  21  S.  C.  R.  645  :  Burns  v.  Wilson,  28  S.  C. 
R.  at  p.  216. 

In  Campbell  v.  Roche  (18  App.  R.  at  pp.  654-5-6),  Mr.  Justice 
Osier,  says  :  "  The  fact  that  a  debtor  is  insolvent,  or  on  the  eve  of 
insolvency,  does  not  affect  his  power  to  borrow  money  on  the 
security  of  his  property,  and  to  give  a  valid  security  therefor, 
even  though  the  lender  may  know,  or  have  reason  to  know  the 
state  of  his'  affairs,  provided  always  that  the  latter  is  ignorant  of 
any  intention  on  the  part  of  the  former  to  contravene  the  provisions 


of  the  Statute,  for  then  the  security  is  taken  for  a  present  actual 
bond  fide  advance  in  money  *  *  '•'.  As  the  Act  has  not 
forbidden  the  preference  of  a  creditor  by  the  payment  of  his  debt  in 
money,  a  security  given  by  a  debtor  for  money  lent  for  that  purpose, 
is  not  invalidated  by  the  Act  *  *  *.  The  Legislature  has 
chosen  to  except  from  the  operation  of  the  Act,  '  any  payment  of 
money  to  a  creditor,'  and  I  do  'not  think  we  should  be  justified 
in  interpolating  the  expression  '  bond  fide  '  in  that  clause,  in  order 
to  infer  that  if  the  creditor  had  notice  that  the  debtor  was  in  a  state 
of  insolvency  when  he  made  it,  it  was  a  payment  mala  fide  and 
forbidden  by  the  Act." 

It  is  not  necessary,  in  order  to  bring  a  case  within  the  protec- 
tion of  section  3  (i)  of  the  Act,  that  the  money  should  have  come 
into  the  manual  possession  of  the  debtor  and  have  been  paid  over 
by  him  to  the  creditor  ;  it  will  be  sufficient  if  the  debtor  raises  the 
money  by  mortgaging  his  property  to  some  third  person,  and  such 
third  person,  under  the  direction  of  the  debtor,  pays  the  money  to 
the  creditor:  Gibbons  v.  Wilson,  17  App.  R.  i  ;  Johnson  v.  Hope, 
17  App.  R.  10. 

If,  however,  the  circumstances  shew  that  the  scheme  was  de- 
vised by  the  mortgagee  or  purchaser  or  his  agent,  for  the  purpose 
of  evading  the  provisions  of  the  Statute,  the  payment  will  not  be 
treated  as  a  bond  fide  advance  or  payment  of  money  within  the 
meaning  of  the  statutory  exception  :  Burns  v.  Wilson,  28  S.  C. 
R.  207, 

Endorsing  and  giving  to  a  creditor  the  unaccepted  cheque  of  a 
third  person  in  the  debtor's  favour  is  not  a  payment  of  money  to  the 
creditor  by  the  debtor  within  the  meaning  of  section  3  (i)  ;  Davidson 
V.  Eraser,  23  App.  R.  439  ;  28  S.  C.  R.  272  ;  Armstrong  v.  jfohnston, 
32  O.  R.  15  ;  but  payment  by  a  cheque  of  a  debtor  of  the  insolvent 
which  cheque  is  delivered  by  the  maker  to  the  creditor,  so  that  the 
cheque  never  becomes  the  property  of  or  under  the  control  of  the 
insolvent,  is  a  payment  in  money  within  the  meaning  of  the  said 
section  :  Gordon  v.  TJie  Union  Bank,  26  App.  R,  155. 

A  payment  by  the  insolvent's  own  cheque  would  probably  be  a 
payment  of  money  within  the  meaning  of  the  Act :  Davidson  v.  Eraser, 
23  App.  R.  at  p.  443. 


With  reference  to  the  effect  of  paying  money  or  giving  a  pro- 
missory note  as  consideration  for  a  transfer  of  property,  Mr.  Justice 
Ferguson  says  : — "  In  Walker  v.  Niles,  (i8  Gr.  210),  it  was  virtually 
held  that  the  giving  of  a  note  as  part  of  the  consideration  in  a  chattel 
mortgage  transaction  when  it  was  accepted  in  the  place  of  money 
was  tantamount  to  advancing  the  money,  and  the  same  thing  has, 
I  think,  been  held  in  other  cases":  Building  and  Loan  Association 
V.  Palmer,  12  O.  R.  at  p.  6. 

If  a  preferential  payment  is  made  by  an  insolvent  debtor  to  his 
creditor,  the  money  so  paid  cannot  be  recovered  by  an  assignee  for 
creditors,  unless  the  circumstances  were  such  that  the  debtor  could 
himself  have  recovered  it  because  the  assignee  simply  stands  in  the 
shoes  of  the  debtor  ;  nor  can  it  be  recovered  by  other  creditors,  suing 
under  an  order  in  the  name  of  the  assignee,  because  those  creditors 
simply  stand  in  the  shoes  of  the  assignee:  Langley  v.  Van  Allen,  ^ 
O.  L.  R.  5  ;  and  see  pp.  12  and  15. 

Security    not     Impeachable     unless     Secured     Creditor     had 
-Notice  of  Insolvency. 

A  transaction,  entered  into  by  a  person  in  insolvent  circum- 
stances, is  not  impeachable  by  a  creditor  unless  the  creditor  proves 
that  the  person  claiming  the  benefit  of  the  transaction  had  notice 
or  knowledge  of  the  insolvency  and  did  not  act  in  good  faith  ;  yohnson 
V.  Hope,  17  App.  R.  10  ;  Ashley  v.  Brown,  17  App.  R.  500;  Lamb  v. 
Young,  19  O.  R.  104. 

It  would  appear  to  be  a  logical  presumption  that  the  notice  in 
question  should  be  actual  notice  of  the  insolvency  and  not  merely 
implied  or  constructive  notice  thereof,  for,  the  question  which  has 
to  be  determined  is  a  question  of  intent,  and  a  person's  intent  cannot, 
ordinarily,  be  deemed  to  be  affected  by  the  latter  sort  of  notice ;  but, 
*•  If  the  creditor  who  receives  payment  has  knowledge  of  circum- 
stances from  which  ordinary  men  of  business  would  conclude  that 
the  debtor  is  unable  to  meet  his  liabilities,  he  knows  within  the 
meaning  of  the  Act,  that  the  debtor  is  insolvent  "  :  National  Bank  of 
Australasia  v.  Morris,  1892,  A.  C.  at  p.  290. 

A  mere  suspicion  that  the  transferee  knew  of  the  insolvency  is 
not  sufficient,  there  must  be  affirmative  evidence  thereof  :  Mc Roberts 


8 

V.  Steinoff,  ii  O.  R.  at  p.  372;  Burns  v.  Mackay,  10  O.  R.  170; 
Attorney -General  v.  Harmer,  16  Gr.  533  ;  but  see  Merchants  Bank  v. 
Clark,  18  Gr.  594  ;  approved  of  in  Morton  v.  Nihan,  5  App.  R.  20, 
28  ;  and  Rice  v.  Bryant,  4  App.  R.  542,  554. 

TAf'j  rule  (that  knowledge  of  the  insolvency  must  be  shewn  to 
exist  as  well  on  the  part  of  .  the  '  transferee  as  on  the  part  ot  the 
transferor)  applies  as  well  where  the  transfer  operates  to  give  one 
creditor  a  preference  over  others,  as  where  (by  reason  of  its  being 
made  in  pursuance  of  an  absolute  sale)  it  operates  to  defeat,  hinder, 
delay  or  prejudice  creditors.  Thus,  where  a  mortgage  was  made 
to  a  creditor  by  an  insolvent  debtor  to  secure  payment  of  one  of 
his  past  debts,  together  with  a  small  present  advance,  and  the 
effect  was  to  pay  that  creditor  in  full,  and  thereby  give  him  a 
preference  over  other  creditors,  the  mortgage  was  held  to  be 
unimpeachable,  hecatise  the  jnortgagee  did  not  know  of  the  mort- 
gagor's insolvency  when  he  took  the  mortgage  :  Gibbons  v.  McDonald, 
ig  O.R.  291 ;  18  App.  R.  159 ;  20  S.C.R.  587. 

In  Burns  v.  Mackay,  10  O.R.  167  (approved  of  in  Johnson  v. 
Hope,  17  App.  R.  10),  it  was  held  that  even  when  there  was  no 
present  advance,  and  the  mortgage  was  given  to  a  creditor  by  an 
insolvent  debtor  wholly  for  a  past  itidebtedness,  yet  the  mortgage 
could  not  be  successfully  impeached  by  a  creditor,  unless  he  shewed 
that  both  parties  thereto  were  united  in  a  fraudulent  intent.  See 
also  McRoberts  v.  Steinoff,  11  O.R.  at  p.  372. 

Want  of  knowledge  on  the  part  of  the  creditor  (transferee)  of 
the  insolvency  of  the  debtor  was  held  to  be  sufficient  to  rebut  the 
statutory  presumption  of  an  intent  to  prefer,  where  the  action 
attacking  the  transaction  was  brought  within  thirty  days  :  Dana  v. 
McLean,  2  O.L.R.  466. 

Where,  however,  a  conveyance  is  voluntary,  it  is  only  necessary 
for  the  creditor  attacking  the  same  to  shew  fraudulent  intent  on 
the  part  of  the  grantor  :  Oliver  v.  McLaughlin,  24  O.R.  41. 

Valuable    Security    given    up    by    Creditor    in    Consideration 

OF  Payment. 

By  section  3  (4)  it  is  enacted  that  in  case  any  payment  has  been 
made  to  the   creditor   of  an   insolvent  debtor  which  is  void  under 


the  Act,  and  any  valuable  security  was  given  up  by  the  creditor 
in  consideration  of  the  payment  the  creditor  shall  be  entitled  to 
have  the  security  restored,  or  its  value  made  good  to  him  before, 
or  as  a  condition  of  the  return  by  him  of  the  payment  so  impro- 
perly made.  ' 

The  liability  of  the  endorser  of  a  promissory  note  made  by  the 
debtor  and  held  by  the  creditor  as  security  for  his  claim  is  not  a 
"  valuable  security  "  within  the  meaning  of  this  sub-section ;  what 
is  there  referred  to  is  some  property  of  the  debtor  which  has  been 
given  up  to  him  or  of  which  he  has  had  the  benefit :  Beattie  v. 
Wenger,  24  App.  R.  72. 

By  section  3  (5),  it  is  enacted  that  the  Statute  shall  not  affect 
any  payment  of  money  to  a  creditor,  where  such  creditor  by  reason 
or  on  account  of  such  payment,  has  lost  or  been  deprived  of,  or 
has  in  good  faith  given  up,  any  valid  security  which  he  held  for  the 
payment  of  the  debt  so  paid  unless  the  value  of  the  security  is 
restored  to  the  creditor,  nor  shall  it  apply  to  the  substitution  in 
good  faith  of  one  security  for  another  security  for  the  same  debt, 
so  far  as  the  debtor's  estate  is  not  thereby  lessened  in  value  to  the 
other  creditors. 

Presumably  the  "  valuable  security "  referred  to  in  sub-section 
4  and  the  "  valid  security "  referred  to  in  sub-section  5  are  both  to 
be  confined  to  security  upon  property  of  the  debtor.  See  Beattie 
V.  WengeVy  24  App.  R.  72. 

Advance  to  Enable  Debtor  to  Continue  Business. 

By  the  same  sub-section  5  it  is  enacted  that  the  Statute  shall 
not  invalidate  a  security  given  to  a  creditor  for  a  pre-existing 
debt  where,  by  reason  or  on  account  of  the  giving  of  the  security, 
an  advance  in  money  is  made  to  the  debtor  by  the  creditor  in  the 
bond  fide  belief  that  the  advance  will  enable  the  debtor  to  continue 
his  trade  or  business,  and  to  pay  his  debts  in  full.  See  Ross  v. 
Dunn,  16  App.  R.  552;  Kalus  v.  Herget,  i  App.  R.  75;  Long  v. 
Hancock,  12  App.  R.  137;  12  S.C.R.  532;  Ex  />.  yVilkinson,  22 
Chy.  D.  788  ;  Bicknell's  Statutes,  464. 


Following  Property  or  its  Proceeds  into  the  Hands  of 
Third   Persons. 

Where  an  insolvent  debtor  made  a  transfer  of  his  property  to 
a  third  person  under  such  circumstances  that  the  transfer  could 
be  set  aside  under  the  provisions  of  the  Act,  it  was  held  that  if 
before  action  brought  for  the  purpose  of  setting  aside  such  trans- 
fer, the  property  in  question  had  been  sold  to  a  bond  fide  pur- 
chaser, the  original  transferee  could  not  be  made  to  account  to 
the  creditors  ot  the  insolvent  debtor  for  the  proceeds  of  the  said 
property  which  had  come  to  the  hands  of  such  transferee :  Davis 
V.  Wickson,  I  O.R.  369;  Stuart  v.  Tretnain,  3  O.R.  190;  Robertson 
V.  Holland,  16  O.R.  532;  Tennant  v.  Gallow,  25  O.R.  56;  Taylor 
V.  Cumwings,  2y  S.C.R.  589;  Curnmings  v.  Taylor,  28,  S.C.R.  337 ; 
Union  Bank  v.  Barbour,  12  Man.  L.  R.  166;  and  Rielle  v.  Reid,  26 
App.  R.  at  p.  62. 

But  it  has  been  held  in  England  that  where  the  insolvent  debtor 
transferred  a  policy  of  insurance  upon  his  life  under  such  circum- 
stances that  the  transfer  was  voidable  under  the  Statute,  13  Eliz., 
the  fact  that  the  transferee  had  collected  the  moneys  secured  by  the 
policy  and  had  then  invested  same  upon  mortgage  security  did  not 
prevent  the  creditors  of  the  insolvent  from  reaching  the  moneys  so 
invested  :  Re  Mouat,  1899,  i  Ch.  831. 

It  has  been  held  in  this  Province  that  where  the  transfer  in 
question  was  a  fictitious  one,  made,  not  to  a  creditor  of  the  insol- 
vent transferor,  but  to  a  third  person,  under  such  circumstances 
that  the  transferee  would  hold  the  property  or  the  proceeds  thereof 
in  trust  for  the  transferor,  then  such  transferee  could  be  called  to 
account  to  the  creditors  of  the  transferor,  provided  that  either 
the  property  in  question  or  the  proceeds  thereof  were  in  the  hands 
of  the  transferee  at  the  time  of  the  commencement  of  the  action  : 
Masuret  v.  Steiuart,  22  O.R.  290;  and  see  Taylor  v.  Curnmings, 
27    S.C.R.    589;    and  Union  Bank  v.  Barbour,   12    Man.  L.R.    i65. 

The  application  of  the  doctrine  of  these  cases  induced  the 
Legislature  to  intervene  by  an  enactment  which  was  contained  in 
R.  S.  O.  (1887)  Cap.  124,  sections  7  and  8,  the  effect  of  which  was 
that  when  an  action  was  brought  by  an  assignee  for  creditors, 
attacking  a  fraudulen  t  conveyance  or  fraudulent  preference,  or  by  a 
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creditor  (under  the  authority  of  a  Judge's  order)  in  the  name  of  the 
assignee,  then  if  the  transferee  of  the  property  in  question  (defend- 
ant) had  sold  or  disposed  of  such  property,  the  plaintiff  might  seize 
or  recover  the  moneys  or  other  proceeds  realized  therefof  as  fully 
and  effectually  as  he  could  have  seized  or  recovered  the  property  in 
question  if  it  were  still  remaining  in  the  possession  or  control  of 
the  defendant. 

This  provision  was  found  to  be  ineffective  to  protect  creditors, 
because  it  did  not  apply  unless  the  insolvent  debtor  had  made  an 
assignment  for  the  benefit  of  his  creditors,  and  accordingly  the 
Legislature  extended  the  remedy  of  creditors  by  an  Act  (58  Vic. 
Cap.  23,  sections  i,  2,  3,  and  4),  which  came  into  force  on  the  i6th 
day  of  April,  1895  (now  contained  in  the  revision  of  1897,  Cap.  147, 
section  10).  This  Statute  enacts  that  in  case  of  a  transfer  of  any 
property  which  in  law  is  invalid  against  creditors,  if  the  person  to 
whom  the  property  was  transferred  shall  have  sold  or  disposed  of, 
realized  or  collected,  the  same  or  any  part  thereof,  the  money  or 
other  proceeds  realized  by  such  person  may  be  seized  or  recovered 
in  any  action  by  a  person  who  would  be  entitled  to  seize  and  recover 
the  property  if  it  had  remained  in  the  possession  or  control  of  the 
debtor  or  of  the  person  to  whom  the  original  transfer  was  made, 
and  such  right  to  seize  and  recover  shall  belong  not  only  to  an 
assignee  for  the  general  benefit  of  the  creditors  of  the  said  debtor, 
but  shall  exist  in  favor  of  all  creditors  of  such  debtor  in  case  there 
is  no  such  assignment. 

Where  there  has  been  no  assignment  for  the  benefit  of  creditors, 
and  the  proceeds  realized  as  aforesaid  are  of  a  character  to  be  seiz- 
able  under  execution,  they  may  be  seized  under  the  execution  of  any 
creditor  issued  against  the  debtor,  and  shall  be  distributable  amongst 
the  creditors  under  the  Creditors'  Relief  Act,  and  the  Acts  amend- 
ing the  same  or  otherwise. 

Where  there  has  been  no  assignment  for  the  benefit  of  creditors, 
and  whether  the  proceeds  realized  as  aforesaid  are  or  are  not  of  a 
character  to  be  seized  under  execution,  an  action  may  be  brought 
therefor  by  a  creditor  (whether  an  execution  creditor  or  not),  on 
behalf  of  himself  and  all  other  creditors,  or  sucli  other  proceed- 
ings may  be  taken  as  may  be  necessary  to  render  the  said  pro- 
ceeds available  for  the  general  benefit  of  the  creditors ;  but  this 
section  shall  not  apply  as  against  innocent  purchasers  of  the  pro- 
perty. 


The  following  is  an  attempt  to  paraphrase  the  existing  statutory 
provisions  touching  this  subject : 

A.  Where  there  is  an  assignment  for  creditors. 

(i)  The  assignee  may  bring  an  action  to  recover  from  a  fraudu- 
lent transferee  of  the  debtor's  property,  the  proceeds  of  a  sale  of 
such  property,  made  by  such  transferee,  in  any  case  in  which  he 
could  have  recovered  the  property  itself  if  it  had  remained  in  the  pos- 
session of  the  debtor. 

(2)  If  the  assignee  declines  to  bring  such  action  any  creditor 
may,  by  order  of  a  Judge,  at  his  own  risk,  in  the  name  of  the 
assignee,  bring  such  action  for  his   own  benefit. 

B.  Where  there  is  no  assignment. 

(i)  Any  creditor  of  an  insolvent  debtor  may  bring  an  action  to 
recover,  from  a  fraudulent  transferee  of  the  debtor's  property,  the 
proceeds  of  a  sale  of  such  property,  made  by  such  transferee,  in  any 
case  in  which  he  could  have  recovered  the  property  itself  if  it  had 
remained  in  the  possession  of  the  debtor. 

(This  is  provided  by  sec.  10  (i),  but  it  would  seem  that  any 
such  action  by  an  individual  creditor  must  be  subject  to  the  provisions 
of  sec.  10  (3),  that  the  action  must  be  on  behalf  of  the  plaintiff  and 
all  other  creditors,  and  to  render  such  proceeds  available  for  the 
general  benefit  of  creditors). 

(2)  Any  execution  creditor  of  such  debtor  may,  without  action 
and  under  his  execution  against  the  debtor,  seize  such  proceeds  if 
they  are  of  a  character  to  be  seizable  under  execution,  and  such 
proceeds  shall  thereupon  become  distributable  under  the  Creditors' 
Relief  Act. 

(3)  Any  creditor  of  such  debtor  may 

(a)  Bring  an  action  on  behalf  of  himself  and  all  other  credi- 
tors to  render  such  proceeds  available  for  the  general  benefit  of 
creditors,  whether  they  are  or  are  not  of  a  character  to  be  seized 
under  execution  ;  or 

(b)  Take  such  other  proceedings  as  may  be  necessary  for  that 
purpose ; 

but  not  as  against  innocent  purchasers  of  the  property. 

A  discussion  of  these  clauses  of  the  Statute  will  be  found  in  15 
Canadian  Law  Times,  210  et  seq. 
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As  indicating  possible  limitations  in  the  operation  of  these  clauses 
of  the  Statute,  reference  may  be  made  to  Exchange  Bank  v.  Stinsorty 
8  O.  R.  667  and  Exchange  Bank  v.  Counsell,  8  O.  R.  673. 

Since  the  passing  of  the  amending  Statute  the  right  of  an  assignee 
for  creditors  to  call  a  transferee  of  property  to  account  for  the  pro- 
ceeds of  such  property  as  has  been  disposed  of  by  him  before  the 
commencement  of  the  action  to  set  aside  the  transfer,  has  been  dis- 
cussed in  the  case  of  Meharg  v.  Lumbers  (23  App.  R.  51),  in  which  it 
was  held  that  when  an  assignment  of  book  debts  is  set  aside  as  a 
preference,  in  an  action  by  an  assignee  for  creditors,  the  preferred 
creditor  must  pay  to  the  assignee  all  moneys  collected  by  him  under 
the  preferential  security  before  the  attack  upon  it.  Chief  Justice 
Meredith  was  of  opinion  that  this  would  follow  without  the  necessity 
for  any  statutory  provision  touching  the  obligation  to  account ;  he 
says  (pp.  53-4),  "  The  effect  of  the*setting  aside  of  the  assignment 
of  the  book  debts  in  this  case  is  that  the  assignment  becomes,  and  is, 
utterly  void,  and  that  being  so,  it  follows  that  the-  moneys  collected  by 
the  defendant  are  the  proceeds  of  part  of  the  property  vested  in  the 
assignee  by  force  of  the  assignment,  and  he  is  entitled  to  treat  the 
defendant  as  holding  them  in  trust  for  him."  This  view  is  concurred 
in  by  Mr.  Justice  Osier  (p.  63),  and  Mr.  Justice  Maclennan,  although 
personally  doubting,  thought  (p.  65)  that  this  must  follow  from  the 
decision  of  the  Supreme  Court  in  Clarkson  v.  McMaster,  25  S.  C.  R. 
96  ;  Mr.  Justice  Burton  thought  that  apart  from  the  effect  of  section  8 
of  R.  S.  O.  (1887),  Cap.  124,  the  view  expressed  by  Chief  Justice 
Meredith  should  prevail,  but  that  the  effect  of  section  8  is  to  circum- 
scribe the  right  to  an  account  (pp.  58,  62-3) ;  Chief  Justice  Hagarty 
thought  that  the  plaintiffs  right  to  such  an  account  was  clearly  given 
to  him  by  section  8. 

Where  a  debtor  transferred  property  to  a  trustee  for  certain  of  his 
creditors  and  the  trustee  realized  thereon  and  paid  each  of  the  preferred 
creditors  his  share,  an  assignee  for  creditors  under  the  Act  was  held 
entitled  to  recover  from  each  of  the  preferred  creditors  the  share  so 
paid  to  him :  Beattie  v.  Holmes,  29  O.  R.  264. 

Doctrine  of  Pressure. 

The  '^doctrine  of  pressure  "  which  is  applied  to  the  working  of  the 
Statute  relating  to  fraudulent  preferences,  makes  it  almost  ineffective 
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for  the  purpose  of  preventing  preferential  transfers  of  property,  in  cases 
which  do  not  fall  within  the  operation  of  the  provisions  of  Cap.  147, 
sec.  2  (4),  hereinafter  referred  to. 

This  doctrine  is  based  upon  the  ground  that  in  order  to  bring  a 
case  within  the  Statute,  the  intent  to  defraud  or  to  prefer  must  exist  in 
the  mind  both  of  the  transferor  and  the  transferee,  and  if  the  transfer 
be  made  on  account  of  the  importunity  or  threats  of  the  creditor,  then 
the  transferor  can  not  be  said  to  have  made  the  transfer  with  intent  to 
prefer  a  creditor,  but  he  did  it  rather  with  a  view  of  escaping  the 
pressure  of  that  creditor. 

Where  a  transferor  is  criminally  liable  for  misappropriating 
money,  any  security  given  by  him  for  the  return  of  the  money,  may  be 
supported  under  the  doctrine  of  pressure,  as  the  fear  of  penal  conse- 
quences, is,  of  itself,  sufficient  pressure  to  take  from  the  security  the 
character  of  a  voluntary  preference  :  Molson's  Bank  v.  Halter,  18 
S.  C.  R.  88  ;  and  see  Ex.  p.  Taylor — Re  Goldsmid,  18  Q.  B.  D.  295 ; 
Halwell  V.  Tp.  of  Wilmot,  24  App.  R.  628;  Sharp  v.  Jackson,  1899 
A.  C.  419;  Re  Lake  1901,  i  Q.B.  710. 

It  appears  to  be  now  settled  that  a  tnere  request  by  the  creditor 
without  even  a  threat  of  legal  proceedings,  is  sufficient  to  take  away 
from  a  preference  any  fraudulent  character  :  Molson's  Bank  v.  Halter, 
18  S.  C.  R.  pp.  94-5;  Davies  v.  Gillard,  21  O.  R.  pp.  435-6;  19  App. 
R.  432  ;  Stephens  v.  McArthur,  19  S.  C.  R.  pp.  453-4  ;  Beattie  v. 
Wenger,  24  App.  R.  at  p.  76 ;  Gignac  v.  Iter,  29  O.  R.  147 ;)  and  this 
is  so,  however  desperate  the  affairs  of  the  debtor  may  be  at  the  time, 
and  notwithstanding  the  creditor's  knowledge  of  the  debtor's  insol- 
vency :  Davies  v.  Gillard,  21  O.  R.  pp.  435-6;  19  App.  R.  432; 
Stephens  v.  McArthur,  19  S.  C.  R.  p.  456;)  and  also  notwithstanding 
that  the  properly  comprised  in  the  preferential  security  is  all  the 
property  owned  by  the  debtor:  {Davies  v.  Gillard,  19  App.  R.  432  ;) 
provided  always  that  the  pressure  exercised  by  the  request  was  not  a 
mere  sham  brought  about  by  collusion  between  the  debtor  and  the 
creditor:  [Davies  v.  Gillard,  21  O.  R.  p.  436.)  In  order  that  a  pre- 
ference shall  be  deemed  an  unjust  preference  within  the  meaning  of 
the  Act,  the  giving  of  it  must  be  the  spontaneous  act  of  the  debtor 
not  originating  in  a  demand  or  some  other  step  or  active  interference 
of  the  creditor :  [Molson's  Bank  v.  Halter,  18  S.  C.  R.  p  95  ;  Stephens 
V.  McArthur,  19  S.  C.  R.  pp.  446,  453,  463.) 
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Where  an  accommodation  endorser  of  a  note  requested  the  maker 
to  secure  him  against  his  HabiUty  to  pay  the  note  this  was  held  a 
sufficient  pressure  to  support  the  security  :  Morphy  v.  Colwell,  3 
O.  L.  R.  314. 

Mr,  Justice  Osier  says  with  reference  to  the  doctrine  of  pressure : 
"  Whenever  it  is  available  to  support  an  instrument  attacked  as  being 
an  unjust  preference,  I  consider  the  law  thereon  in  this  Province  to  be 
as  it  is  stated  in  such  cases  as  McCrae  v.  White  (1883),  9  S.  C.  R.  22  ; 
Long  V.  Hancock  (1885),  12  S.  C.  R.  532  ;  poison's  Bank  v.  Halter 
(1890),  18S.C.  R.  88;  and  Slater  v.  Oliver  (1884),  7  O.  R.  158." 
Webster   v.    Crickmore,  25  App.  R.  at  p.  100. 

A  recent  judgment  of  the  Judicial  Committee  of  the  Privy 
Council  deals  with  the  doctrine  of  pressure  in  a  case  in  which  an 
insolvent  debtor  had  consented  to  judgment  in  favour  of  one  of 
its  creditors,  a  bank.  The  Statute  touching  the  matter  was  one 
providing  against  a  case  where  an  insolvent  debtor  "  voluntarily 
or  by  collusion  with  a  creditor"  gives  a  confession  of  judgment 
"with  intent  thereby  to  give  one  or  more  of  the  creditors  of  any 
such  person  a  preference  over  his  other  creditors."  The  judgment 
says  ; — "  If  the  appellant's  case  had  only  been  that  there  was  a 
fraudulent  preference  of  the  bank,  the  pressure  by  the  bank 
might  have  been  an  answer  to  it ;  but  their  Lordships  do  not  see 
how  pressure  alone  can  be  an  answer  to  a  case  which  alleges  col- 
lusion. The  Statute  is  in  the  alternative.  The  confession  of 
judgment  may  be  given  either  voluntarily  or  by  collusion  with  a 
creditor.  In  either  case,  if  there  is  the  intent  to  defeat  or  delay 
creditors  or  to  give  a  preference  over  other  creditors,  the  confes- 
sion is  made  null  and  void  against  creditors.  In  Gill  v.  Conti- 
nental Gas  Co.  (L.  R.  7  Ex.  337),  Lord  Bramwell  said  that  the 
word  '  collusion  '  only  signified  agreement.  In  their  Lordships' 
opinion  '  collusion  '  in  this  section  means  agreement  or  acting  in 
concert"  :  Edison  General  Electric  Co.  v.  Westminister,  etc.,  Co., 
1897,  A.  C.  193. 

There  appears  to  be  nothing  in  this  which  is  inconsistent  with  the 
cases  previously  cited.  (See  an  exhaustive  treatment  of  the  doctrine 
of  pressure  in  35  Can.  L.  J.,  322). 
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Provincial     Legislation     Operates     Concurrently     with    the 
^Statute  of  Elizabeth. 

Our  Statute  relating  to  fraudulent  conveyances  and  preferences 
has,  by  the  amendments  already  referred  to,  been  so  extended  in  its 
operations  as  to  cover  both  realty  and  personalty.  The  result  is 
that  comparatively  few  cases  can  now  arise  in  this  Province  in  which 
the  Statute  of  Elizabeth  will  require  to  be  applied,  as  our  Provincial 
Statute  is  in  para  materia  therewith,  and  is  broader  in  its  scope  than 
the  Statute  of  Elizabeth. 

The  cases  under  the  Statute  of  Elizabeth  are,  however,  still 
applicable  to  conveyances  to  delay,  hinder  or  defraud  creditors  (as 
distinguished  from  conveyances  to  prefer  creditors),  and  they  are 
probably  more  favourable  to  the  attacking  creditor  than  those  under 
the  Provincial  Statute. 

Legislation    as    to    Onus    of    Proof    Depending    upon  Date  of 

Transfer. 

The  most  material  statutory  provisions  now  in  force  relating  to 
fraudulent  transfers  to  defeat  creditors,  or  to  prefer  one  creditor 
over  another,  other  than  those  already  mentioned,  may  be  epitom- 
ised as  follows  :  Every  transfer  of  any  property  made  by  a  person 
at  a  time  when  he  is  in  insolvent  circumstances  or  is  unable  to 
pay  his  debts  in  full  with  intent  to  defeat,  hinder,  delay,  or  preju- 
dice his  creditors,  or  made  to  or  for  a  creditor,  with  intent  to  give 
such  creditor  an  unjust  preference  over  other  creditors,  shall  be 
void  as  against  the  creditors  who  are  damnified  by  such  transfer^ 
and  if  any  such  transfer  made  to  or  for  a  creditor  has  the  effect  of 
giving  such  creditor  a  preference  over  other  creditors,  it  shall,  with 
respect  to  any  proceeding  taken  to  impeach  the  transfer  within 
sixty  days  thereafter,  or  if  the  debtor  within  sixty  days  after  the 
transfer  makes  an  assignment  for  the  benefit  of  creditors,  be  pre- 
sumed prima  facie  to  have  been  made  with  the  intent  aforesaid,  and 
to  be  an  unjust  preference  within  the  meaning  of  the  Act,  whether  the 
transfer  was  made  voluntarily  or  under  pressure.  (R.  S.  O.  Cap.  147, 
sec.  2  (i),  (2),  (3),  (4).) 
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This  provision  o  the  Statute  leaves  the  doctrine  of  pressure  to 
still  have  full  operation  and  effect  save  only  in  those  cases  in 
which  a  transfer  of  property  has  the  effect  of  giving  a  creditor  a 
preference  over  other  creditors,  and  where  proceedings  have  been 
taken  to  impeach  such  transfer  within  sixty  days  thereafter,  or  if 
the  debtor  within  sixty  days  after  such  transfer  makes  an  assignment 
for  the  benefit  of  his  creditors  :  Beattie  v.  Wenger,  24  App.  R.  72. 

A  question  arose  with  regard  to  the  construction  of  the  original 
Statute  (54  Vic.  Cap.  20),  whether  the  presumption  of  intent  which 
in  certain  cases  was  raised  under  the  provisions  of  that  Statute  was 
rebuttable  or  irrebuttable.  The  Statute  provided  that  if  the  transac- 
tion has  the  effect  of  giving  a  creditor  a  preference  it  shall  under  the 
circumstances  therein  mentioned  be  presiitned  to  have  been  made  with 
the  intent  to  prefer  and  to  be  an  unjust  preference  whether  the  same  he 
made  Voluntarily  or  under  pressure. 

It  appears  to  be  quite  clear  that  the  presumption  mentioned  in 
the  Statute  arises  only  in  the  case  of  an  insolvent  debtor  preferring 
one  or  more  of  his  creditors,  and  that  it  has  no  application  to  the  case 
of  such  a  debtor  making  a  transfer  of  property  by  way  of  sale  or 
settlement  which  has  the  effect  of  defeating,  delaying  or  prejudicing 
his  creditors,  unless  the  purchaser  be  a  creditor  who  retains  his  claim 
out  of  the  purchase  money  and  thereby  obtains  a  preference,  because 
the  Statute  provides  that  under  the  circumstances  therein  mentioned 
the  transaction  shall  be  presumed  to  be  an  unjust  preference,  ''whether 
the  same  he  made  voluntarily  or  under  pressure." 

Mr.  Justice  Maclennan  holds  that  the  presumptfon  in  question 
is  aimed  solely  at  the  doctrine  of  pressure,  and  that  the  presump- 
tion does  not  arise  with  reference  to  a  transfer  which  has  the 
effect  of  preferring  a  creditor,  but  which  may  be  supported  upon 
some  other  doctrine  than  that  of  pressure :  Lawson  v.  McGcoch, 
20  App.  R.  464. 

In  this  case  Mr.  Justice  Osier  holds  tliat  the  presumption  is 
general,  and  is  not  confined  to  cases  of  pressure,  and  that  the 
presumption  is  irrebuttable.  Chief  Justice  Hagarty  and  Mr. 
Justice  Burton  in  the  same  case  fail  to  determine  whether  the 
•presumption  is  general  in  its  scope,  or  whether  it  is  confined  to 
cases  of  preference,  but  they  both  hold  that  it  is  rebuttable  in  all 
cases,  while  Mr.  Justice   Maclennan  holds  that  it  is  irrebuttable  in 
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every  case  of  preference  which  is  sought  to  be  supported  upon 
the  doctrine  of  pressure  alone.  (See  also  Webster  v.  Crickmore, 
25  App.  R.  97.) 

All  of  the  Judges,  however,  were  of  the  opinion  that  a  transfer 
by  way  of  mortgage  which  was  given  within  the  sixty  days  men- 
tioned in  the  Act,  and  which  had  the  effect  of  preferring  a  creditor, 
was  not  open  to  attack,  when  it  appeared  that  the  mortgage  was 
made  pursuant  to  an  antecedent  agreement  made  more  than  sixty 
days  before  the  transaction  was  attacked,  and  when  the  mortgagee 
had  no  notice  of   the  insolvency  of  the  debtor. 

This  moot  question,  whether  the  statutory  presumption  of 
intent  is  rebuttable  or  irrebuttable,  has  now  been  solved  by  a 
change  in  the  wording  of  the  Statute,  introduced  into  the  Revised 
Statutes  of  1897  (Cap.  147,  sec.  2  (3)  (4)),  whereby  it  is  provided 
that  the  intent  shall  be  primd  facie  presumed. 

In  garnishee  proceedings,  where  the  primary  debtor  had,  before 
the  issue  of  the  garnishee  summons,  assigned  the  debt  in  question 
to  a  third  person,  and  the  garnishing  creditor  attacked  the  validity 
of  this  assignment,  it  was  held  that  the  statutory  period  must 
be  computed,  not  down  to  the  time  of  the  commencement  of  the 
garnishee  proceedings,  but  down  to  the  time  when,  in  those  proceed- 
ings, the  assignment  was  attacked  :  Morphy  v.  Colwell,  3  O.L.R.  314. 

Security  Given   Pursuant  to  Prior  Agreement. 

As  shewing  how  a  security,  which  would  otherwise  be  an  unjust 
preference  and  void,  may  be  valid  and  effective  because  given  in 
pursuance  of  a  prior  agreement  to  which  it  relates  back,  reference 
may  be  made  to  Clarkson  v.  Stirling  (15  App.  R.  234),  Embury 
V.  West  (15  App.  R.  at  pp.  360-1),  and  Lawson  v.  McGeoch 
(20  App.  R.  464) ;  in  this  connection  see  also  the  cases  relating  to 
sec.   75  of  the  Banking  Act ;    and  see  Bicknell's  Statutes,  462. 

Such  a  security  will  be  validated  by  such  an  agreement  if  the 
mortgagor  believed  that  by  reason  of   the  agreement  he  was  under 
an  obligation  to  give  the  security:    Re   Tweedale,   1892,2  Q.B.  2i6,* 
and  see  Re   Vautin,  1900,  2   Q.B.  325  ;    but  see  Ex  p.  Fisher,  L.R. 
7  Chy.  636. 
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If  the  creditor  voluntarily  abstains  from  enforcing  such  an 
agreement  with  a  view  of  protecting  the  debtor's  credit,  or  refrains 
from  enforcing  it  until  insolvency  is  imminent,  the  security,  when 
given,  will  not  be  validated  by  the  prior  agreement.  See  Clark- 
son  V.  Stirling,   15  App.   R.  at  p,  237,  and  cases  there  cited. 

An  agreement  to  give  security,  made  in  good  faith,  may,  even 
though  it  is  indefinite  in  its  terms,  avail  to  rebut  the  presumption 
of  intent  to  prefer ;  but  where  the  giving  of  security,  pursuant  to 
such  agreement,  is  deliberately  postponed  in  order  to  avoid  injury 
to  the  debtor's  credit  or  to  avoid  the  statutory  presumption,  the 
agreement  to  give  the  security  is  of  no  avail :  Webster  v.  Crick- 
more,  25  App,  R.  97  ;  Armstrong  v.  Johnston,  32  O.R.  15. 

A  chattel  mortgage  given  by  an  insolvent  debtor  to  his  creditor, 
by  way  of  security,  less  than  sixty  days  before  a  general  assign- 
ment for  the  benefit  of  creditors,  cannot  be  sustained  as  against 
the  creditors'  assignee,  even  though  it  was  given  pursuant  to  a 
prior  agreement  that  on  default  of  payment  or  on  demand  the 
debtor  would  give  such  chattel  mortgage,  which  agreement  was 
made  more  than  sixty  days  before  the  assignment :  and  such  a 
mortgage  will  not  be  validated  by  pressure  at  the  time  of  pro- 
curing the  agreement,  if  both  parties  then  knew  of  the  debtor's 
insolvency,  and  if  the  creditor  took  his  security  in  that  form  for 
the  purpose  of  evading  the  provisions  of  the  Act  as  to  the  effect 
of  an  assignment  within  sixty  days :  Breeze  v.  Knox,  24  App 
R.  203. 


Insolvent    Circumstances. 

The  phrase  '•  insolvent  circumstances  "  as  used  in  the  Act  means 
nothing  more  than  "  unable  to  pay  his  debts  in  full,"  and  both 
expressions  refer  to  the  condition  in  which  a  debtor  is  placed  when 
he  has  not  sufficient  property  subject  to  execution  to  pay  all  his 
debts,  if  that  property  were  sold  under  legal  process  at  a  sale 
fairly  and  reasonably  conducted :  The  Dominion  Bank  v.  Cowan, 
14  O.R.  465;  and  see  Wamock  v.  Kloepfer,  14  O.R.  288;  15  App. 
R.  324;    18  S.C.R.  701. 


20 

Who  is  a     referred  Creditor  that  may  be  Attacked  ? 

-V 

The  Court,  in  defining  the  position  of  a  creditor  whose  prefer- 
ence was  forbidden  by  the  Act,  held  that  a  surety  for  an  insolvent 
debtor  who  has  not  paid  the  debt  for  which  he  is  surety,  is  not  a 
creditor  whose  preference  is  forbidden  by  the  Act :  Hope  v.  Grant, 
20  O.R.  623 ;  Campbell  v.  Roche,  18  App.  R.  at  p.  656,  and  cases 
there  cited. 

This  led  to  an  amendment  of  the  Act  whereby  it  is  provided 
that  such  creditor  shall  include  any  surety  and  the  endorser  of 
any  promissory  note  or  bill  of  exchange,  who  would,  upon  pay- 
ment by  him  of  the  debt,  promissory  note  or  bill  of  exchange, 
become  a  creditor  of  the  person  giving  the  preference.  {55  Vic. 
Cap.  25 ;  now  R.S.O.,  1897,  Cap.  147,  sec.  2  (5);  but  as  to  the 
limited  effect  of  this  amendment,  see  Bicknell's  Statutes  464. 

Where  a  security  is  given  by  a  trustee  to  his  cestui  que  trust 
for  trust  funds  which  have  been  misappropriated  by  the  trustee, 
this  security  cannot  be  set  aside,  as  a  fraudulent  preference,  because 
a  trustee  and  his  cestui  que  trust  do  not  stand  in  the  relation  of  debtor 
and  creditor,  within  the  meaning  of  the  Statute  :  Molsons  Bank  v. 
Halter,  18  S.  C.  R.  88  ;  Ex  p.  Taylor— Re  Goldsmid,  18  Q.  B.  D. 
295;  Ex  p.  Stubbins,  17  Chy.  D.  58;  New,  Prance,  etc.  v.  Hunting, 
1897,  2  Q.  B.  19;  Halwell  v.  Tp.  of  Wilmot,  24  App.  R.  628  ;  Sharp 
V.  Jackson,  1899  A.  C.  419  :  Re  Lake,  1901,  i  Q.B.  710. 

Who  is  a  Creditor  that  May  Make  an  Attack  ? 

A  plaintiff  may  establish  his  status  as  a  creditor  by  shewing 
that  there  is  an  implied  contract  on  the  part  of  the  insolvent  debtor 
to  indemnify  the  plaintiff  against  a  mortgage  on  lands  conveyed  by  the 
plaintiff  to  the  debtor:  Oliver  v.  McLaughlin,  24  O.  R.  41. 

A  mortgagee  is  not  a  creditor  who  can  attack  an  alleged  fraudu- 
lent transfer  made  by  his  mortgagor,  unless  he  first  establishes  by 
evidence  that  the  mortgaged  property  is  an  insufficient  security  for 
payment  of  his  claim:  Clark  v.  Hamilton,  etc..  Society,  g  O.  R.  177; 
Crombie  v.  Young,  26  O.  R.  194. 

A  person  who  has  a  right  of  action  against  an  insolvent  debtor 
for  tort  is  not  a  creditor  who  can  maintain  an  action  under  our 
Statute   to   impeach    a   transfer  of   property    made    by   the   debtor : 
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Ashley  v.  Brown,  17  App.  R.  500;  and  see  Cameron  v.  Ctisack,  17 
App.  R.  489 ;  but  such  a  person  can  maintain  such  an  action  under 
the  Statute  of  EUzabeth,  for  the  latter  Statute  is  not,  like  our  Pro- 
vincial Statute,  limited  in  its  operation  to  the  claims  of  creditors 
only,  but  it  is  a  Statute  for  the  avoiding  of  fraudulent  conveyances, 
etc.,  contrived  to  "  delay,  hinder  or  defraud  creditors  and  others  of 
their  just  and  lawful  actions,  suits,  debts,  accounts,  damages,  penal- 
ties, forfeitures,"  etc.  See  Ashley  v.  Brown,  17  App.  R.  at  p.  503 ; 
and  Gurofski  v.  Harris,  27  O.  R.  201  ;  affirmed  on  appeal,  23  App. 
R.  717. 

It  follows,  therefore,  that  one  who  has  obtained  a  judgment  in 
an  action  for  tort  cannot  maintain  an  action  to  set  aside  a  transfer 
of  property  made  by  the  judgment  debtor  previous  to  the  obtain- 
ing of  the  judgment  and  which  has  the  effect  of  preferring  another 
creditor,  for  he  has  no  status  to  maintain  an  attack  under  our  Pro- 
vincial Statute,  and  he  cannot  maintain  an  attack  under  the  Statute 
13  Elizabeth,  because  that  Act  does  not  forbid  the  preferring  of  one 
creditor  to  the  prejudice  of  another:  Gurofski  v.  Harris,  27  O.  R. 
201;  affirmed  on  appeal,  23  App.  R.  717;  and  see  Montgomery  v. 
Corbit,  24  App.  R.  311. 

A  person  claiming  unliquidated  damages  against  the  assignor 
for  breach  of  contract  i^  not  a  creditor  within  the  meaning  of  the 
Act,  and  he  cannot,  after  the  making  of  an  assignment  for  the  benefit 
of  creditors,  bring  an  action  against  the  creditors'  trustee  to  ascer- 
tain the  damages  and  rank  for  the  amount  upon  the  estate  :  Grant 
V.   West,  23  App.  R.  533  ;  Magann  v.  Ferguson,  29  O.R.  235. 

Not  only  is  a  preferential  conveyance  not  open  to  attack  by  a 
person  who  at  the  time  of  the  conveyance  had  only  a  right  of 
action  in  tort  for  damages,  but  a  conveyance  may  also  be  sustained 
against  such  a  claimaint  when  the  conveyance  was  made  for  the 
purpose  of  implementing  a  prior  contract,  made  for  valuable  con- 
sideration, before  the  claimant's  claim  arose  {e.g.,  a  contract  to  con- 
vey in  consideration  of  receiving  support),  even  though  such  contract 
could  not  have  been  specifically  enforced :  Montgomery  v.  Corbit,  24 
App.  R.  311. 

Qucere,  what  would  be  the  result  in  such  a  case  if  the  convey- 
ance was  purely  voluntary,  and  if  the  grantor  had  no  creditors 
other  than  such  claimant  ?  See  Montgomery  v.  Corbitt,  24  App.  R. 
at  p.  324. 
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A  creditor  whose  claim  arose  after  the  conveyance  in  question 
cannot  succeed 'in  setting  aside  that  conveyance  upon  the  ground 
that  there  are  still  in  existence  other  creditors  whose  claims  were 
in  existence  before  the  date  of  the  conveyance,  unless  those  prior 
creditors  could  themselv.es  have  impeached  the  transaction,  which, 
in  the  absence  of  actual  intent  to  delay,  hinder  or  defraud  creditors, 
they  could  not  do  if  the  grantor  was  solvent  immediately  after 
making  the  conveyance :  Vinden  v.  Eraser,  28  Gr.  502 ;  and  see 
Struthers  v.  Glennie,  14  O.  R.  726 ;  Collard  v.  Bennett,  28  Gr. 
556;  Darling  v.  Price,  27  Gr.  331;  Masuret  v.  Mitchell,  26 
Gr.  435. 

Where  a  creditor  has  elected  to  follow  the  proceeds  of  a  con- 
veyance, or  has  otherwise  approbated  the  conveyance,  or  has  sought 
to  acquire  any  advantage  thereunder,  he  cannot  afterwards  repro- 
bate the  same  conveyance  and  seek  to  set  it  aside  :  Rielle  v.  Reid, 
26  App.  R.  54  and  at  p.  61. 

For  other  instances  of  estoppel  which  would  prevent  a  creditor 
from  attacking  a  transfer  see  Beetner  v.  Oliver,  10  App.  R.  656 ; 
Gardner  v.  Klcepfer,  7  O.  R.  603 ;  Wood  v.  Reesor,  22  App.  R.  57  ; 
Johnston  v.  Henderson,  28  O.  R.  25. 

Voluntary  Settlemekts. 

In  the  absence  of  actual  intent  to  defeat,  delay  or  hinder  credi- 
tors, a  voluntary  settlement  made  by  a  settlor  who  is  afterwards  in 
embarrassed  circumstances,  but  who  had  property  not  included  in 
the  settlement  ample  for  payment  of  the  debts  owing  by  him  at  the 
time  of  making  it,  may  be  supported  against  an  attack  by  creditors 
under  13  Elizabeth,  although  debts  due  at  the  date  of  the  settlement 
may  to  a  considerable  amount  remain  unpaid  :  Kent  v.  Riley,  L.  R. 
14  Eq.  190  ;  and  see  Freeman  v.  Pope,  L,  R.  5  Chy.  538  ;  Bank  of 
Montreal  v.  Davis,  9  O.  R.  556;  and  Ex  p.  Mercer,  17  Q.  B.  D.  290. 

If,  however,  such  a  conveyance  be  made  with  a  view  of  putting 
the  property  beyond  the  chances  and  uncertainties  of  business  in 
which  the  grantor  is  engaged  or  is  about  to  become  engaged,  the 
conveyance  cannot  be  supported  :  Ferguson  v.  Kenny,  16  App. 
R.  276. 

A  voluntary  conveyance  of  part  of  his  estate  made  by  a  retired 
and  successful  hotel-keeper  to  his  wife  at  a   time   when    he    was   in 
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solvent*  circumstances,  but  was  after  some  months  of  idleness,  about  to 
take  up  the  hotel-keeping  business  again,  was  upheld  as  against  sub- 
sequent creditors,  the  grantor's  subsequent  insolvency  being  caused 
by  loss  by  fire  :  Fleminfr  v.  Edwards,  23  App.  R.  718. 

"  Where  a  voluntary  settlement  is  made  with  a  view  to  the 
uncertainties  of  business  by  a  person  about  to  engage  in  business,  the 
settlement  will  be  very  closely  inquired  into  ;  and  where  it  embraces 
the  whole  of  the  settlor's  property  it  will  be  difficult  to  resist  the 
conviction  that  it  was  made  in  order  to  hinder  and  defeat  creditors  in 
the  event  of  business  proving  unsuccessful,  so  far  as  the  withdrawal  of 
the  settled  property  would  have  that  effect  *  *  ■•-.  Parties  are  to 
he  taken  to  contemplate  that  which  is  the  natural  consequence  of  their 
acts  "  :  Campbell  v.  Chapman,  26  Gr.  at  pp.  242-3. 

"  A  person  must  be  taken  to  intend  what  is  the  natural  con- 
sequence of  his  acts.  Therefore,  although  there  was  no  such  inten- 
tion, still  if  I  saw  that  the  necessary  effect  of  the  deed  was  to 
defeat  or  delay  creditors,  I  must  see  in  the  execution  of  the  deed  an 
intention  to  do  so  "  :  Per  North,  J.,  in  Re  Maddever,  27  Chy.  D.  at 
p.  526. 

Intent  to  Defraud  or  Prefer — How  Rebutted. 

The  Court  must  take  into  consideration  all  the  surrounding 
circumstances  and  come  to  a  conclusion  therefrom  whether  the  con- 
veyance was  made  with  the  intent  to  defeat,  etc.  See  Re  Johnson, 
20  Chy.  D.  389 ;  Carr  v.  Corfield,  20  O.  R.  218. 

"  Where  the  prospect  that  the  person  subject  to  the  liability 
will  be  called  upon  is  so  remote  that  it  would  not  enter  into  any 
one's  calculations,  I  do  not  say  that  the  existence  of  the  contingent 
liability  would  make  a  settlement  bad.  For  instance,  if  a  person  had 
taken  shares  in  the  Glasgow  Bank  at  a  time  when  everybody  believed 
them  to  be  a  valuable  property,  it  would  be  difficult  to  hold  that  a 
settlement  made  by  him  while  the  Bank  was  in  good  credit  was 
invalid,  though  the  liability  turned  out  ruinous  ":  Per  Lord  Selborne, 
L.C.,  in  Re  Ridler,  22  Chy.  D.  at  p.  79  ;  but  see  Crombie  v.  Young, 
26  O.  R.  194. 

Where  a  husband  gave  a  bill  of  sale  to  his  wife  to  secure 
advances  made  by  her,  and  it  was  afterwards  found  that  this  bill  of 
sale  was  invalid,  and  the  husband  immediately  before  his  bankruptcy 
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gave  a  new  bill  of  sale  in  substitution  for  the  former  one,  this  was  held 
to  be  valid  becaiise  the  debtor  believed  himself  to  be  under  an  obligation 
to  make  the  new  bill  of  sale:  Re  Tweedale,  1892,  2  Q.  B.  216;  but  see 
Ex  p.  Fisher,  L.  R.  7  Chy.  636. 

When  a  debtor  with  bankruptcy  impending  pays  a  creditor  in  the 
honest  belief,  on  reasonable  grounds,  that  he  is  legally  bound  to  make 
the  payment  it  is  not  a  fraudulent  preference,  even  though  the  debtor 
is  in  fact  under  no  legal  obligation  to  make  the  payment :  Re  Vautin, 
1900,  2  Q.  B.  325. 

In  order  that  an  assignment  of  the  whole  of  a  debtor's  pro- 
perty as  security  for  an  existing  debt  may  be  held  to  be  not  fraudulent 
on  the  ground  that  the  assignee  agreed  to  make  further  advances  to 
the  assignor,  it  is  not  necessary  that  the  agreement  to  make  such 
advances  should  be  technically  binding  at  law  or  in  equity  ;  a  bond 
fide  promise  is  sufficient:  Ex  p.  Wilkinson,  22  Chy.  D.  788. 

Where  a  chattel  mortgagee  sells  under  the  power  of  sale  in  his 
mortgage,  and  after  payment  of  his  mortgage  claim  applies  the 
surplus  in  payment  of  an  unsecured  debt  due  by  the  mortgagor 
to  him,  this  is  not  a  preference  within  the  meaning  of  the  Act,  because 
there  was  no  agreement  between  the  mortgagor  and  mortgagee 
that  such  a  course  should  be  pursued,  and  therefore  there  could  not 
be  said  to  be  any  gift,  conveyance,  assignment  or  transfer  of  any- 
thing made  with  intent  to  defeat,  hinder,  delay  or  prejudice  the 
creditors  of  the  assignor :  Stephens  v.  Boisseau,  23  App.  R.  230  ; 
affirmed  26  S.  C.  R.  437. 

Debtor  of  Insolvent  Purchasing  Claims  for    Purpose 
OF  Set-off. 

Where  a  person  is  in  insolvent  circumstances,  a  debtor  of  his, 
having'  knowledge  of  such  insolvency,  may,  at  any  time  before  the 
insolvent  makes  an  assignment  for  the  benefit  of  creditors,  purchase 
outstanding  liabilities  of  the  insolvent  for  the  purpose  of  setting  them 
off  against  his  own  liability  ;  and  after  an  assignment  for  creditors  has 
been  made  by  the  insolvent  the  purchaser  may  so  set  ofT  the  said 
liabilities,  so  previously  purchased  by  him,  against  the  claim  made 
upon  him  by  the  assignee  for  creditors  :  Thibaudeau  v.  Garland,  27 
O.  R.  391.     See  Ontario  Bank  v.  Routhier,  32  O.  R.  67. 
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How  Plaintiff  is  to  Establish  his  Claim. 

When  the  plaintiff  as  a  judgment  creditor  attacks  an  alleged 
fraudulent  transfer  made  by  his  debtor,  he  is  not  usually  able  to 
maintain  his  action  and  prove  his  own  status  by  merely  adducing 
in  evidence  the- judgment  which  he  has  obtained  against  the  transferor, 
for  although  that  judgment  is  conclusive  to  establish  as  against  the 
transferor  and  third  persons  (including  the  transferee),  that  the  plaintiff 
is  a  creditor  of  the  transferor,  yet  it  is  no  evidence  as  against  the 
transferee  of  any  of  the  allegations  upon  which  that  judgment  was 
based ;  it  is  evidence  that  on  the  date  when  judgment  was  entered  the 
transferor  was  indebted  to  the  plaintiff,  but  it  is  no  evidence  of  the 
nature  of  the  indebtedness  or  the  time  when  it  was  incurred,  and  it  is 
frequently  necessary  for  the  plaintiff  to  adduce  evidence  of  these  facts 
as  against  the  transferee  in  order  to  establish  that  the  transfer  was 
fraudulent  as  against  himself:  Allan  v.  McTavish,  28  Gr.  539;  8  App. 
R.  440;  see  Young  v.  Ward,  24  App.  R.  at  pp.  150-1  ;  Zimmerman  v. 
Kemp,  30  O.  R.  465. 

Relief  Granted  to  Execution  Creditor  and  to  Simple 
Contract  Creditor. 

Where  a  creditor  attacks  a  transfer  as  fraudulent  he  may  show 
that  he  is  an  execution  creditor,  in  which  case  he  may  maintain  his 
action  in  his  own  name  alone,  and  the  effect  of  a  successful  judgment 
will  be  to  set  aside  the  fraudulent  transfer  and  leave  his  execution  to 
operate  thereon  ;  or,  if  he  be  not  an  execution  creditor,  he  must  sue 
on  behalf  of  himself  and  all  other  creditors,  and  his  relief  will  be 
confined  to  setting  aside  the  transfer,  leaving  him  to  resort  to  some 
independent  proceeding  to  obtain  execution  against  the  property: 
Oliver  v.  McLaughlin,  24  O.  R.  41. 

A  simple  contract  creditor  may,  on  behalf  of  himself  and  all  other 
creditors,  bring  an  action  for  a  declaration  of  the  invalidity  of  his 
debtor's  assignment  or  transfer,  even  though  at  the  time  of  bringing 
such  action  his  debt  be  not  yet  due;  Macdonald  v.  McCall,  12  App. 

R-  593- 

The  provisions  of  the  Act  may  be  enforced  in  an  inter-pleader 
issue  :  Cole  v.  Porteous,  19  App.  R.  171  ;  so  also  in  garnishee  pro- 
ceedings :  Morphy  v.  Colwell,  3  O.  L.  R.  314. 
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It  would-"^ppear  that  the  proposition  contained  in  Oliver  v. 
McLaughlin,  that  a  simple  contract  creditor  can  obtain  no  further 
relief  in  a  fraudulent  conveyance  action  than  a  mere  declaration  of  the 
invalidity  of  the  conveyance,  leaving  him  to  resort  to  an  independent 
proceeding  to  obtain  execution  against  the  property,  must  be  confined 
to  cases  where  the  plaintiffs  claim  is  not  yet  due  and  payable,  because 
where  the  plaintiff's  claim  is  due  and  payable  there  is  a  well-settled 
practice  of  the  Court  to  give  him  judgment  for  the  recovery  of  his 
claim,  which  judgment  goes  on  to  provide  for  the  taking  of  an  account 
of  the  claims  of  all  creditors,  and  in  default  of  payment  of  those  claims, 
for  a  sale  of  the  lands  in  question  one  year  after  the  date  of  the  judg- 
ment, unless  it  should  appear  that  any  creditor  other  than  the  plaintiff 
has  a  fi.  fa.  against  the  lands  of  the  debtor  in  the  hands  of  the  proper 
sheriff  which  he  would  be  entitled  to  enforce  at  an  earlier  date,  in 
which  case  the  sale  should  take  place  at  such  earlier  date.  See  Porte 
V.  Irwin,  8  P.  R.  40. 

Parties  to  Action. 

When  a  simple  contract  creditor  brings  an  action  to  set  aside  an 
alleged  fraudulent  conveyance  made  by  his  debtor,  it  is  necessary  for 
him  to  make  both  the  debtor  and  the  grantee  parties  defendant  : 
Gibbons  v.  Darvill,  12  P.  R.  478;  but  see  Faulds  v.  Faulds,  17  P.  R. 
480 ;  where  an  action  is  brought  by  an  assignee  for  creditors,  to  set 
aside  an  alleged  preferential  transfer,  the  insolvent  debtor  is  not  a 
proper  party :  Beattie  v.  Wenger,  24  App.  R.  72. 

Constitutionality  of  the  Statute. 

After  a  considerable  divergence  of  judicial  opinion  upon  the  sub- 
ject, it  has  been  finally  determined  that  section  g  of  R.  S.  O.  (1887) 
Cap.  124,  (now  R.  S.  O.  Cap.  147,  sec.  11)  is  within  the  power  of  the 
Ontario  Legislature  to  enact,  so  long  as  it  does  not  conflict  with  any 
bankruptcy  legislation  of  the  Dominion  of  Canada ;  and  presumably 
the  balance  of  that  Statute  stands  upon  the  same  footing:  Attorney - 
General  of  Ontario  v.  Attorney  -General  of  Canada,  1894,  A.  C.  189. 
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